BEFORE THE OFFI CE OF TAX APPEALS
STATE OF CALI FORNI A

IN THE MATTER OF THE APPEAL OF
E. ABRAM Case No. 220710922

Appel | ant .

N N N N N N

[CERTIFIED COPY]

TRANSCRI PT OF PROCEEDI NGS
Sacranento, California

Wednesday, May 17, 2023

Reported by:

JODI TILL,
CSR No. 10381

Job No. :
41729 OTA


https://www.kennedycourtreporters.com

© 00 N o o b~ W N Pk

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

IN THE MATTER OF THE APPEAL OF
E. ABRAM

BEFORE THE OFFI CE OF TAX APPEALS
STATE OF CALI FORNI A

Case No. 220710922

Appel | ant .

N N N N N N

TRANSCRI PT OF PROCEEDI NGS, taken at
400 R Street, Sacranento, California,
conmmencing at 1: 00 p.m and concl udi ng
at 1:21 p.m on Wdnesday, My 17, 2023,
reported by Jodi Till, CSR No. 10381, a
Certified Shorthand Reporter in and for

the State of Cali fornia.

Kennedy Court Reporters, Inc.
800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N o o b~ W N Pk

=
o

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

APPEARANCES

Panel Lead:

Panel Menber s:

For the Appell ant:

For the Respondent:

ALJ M CHAEL GEARY

ALJ AMANDA VASSI GH
ALJ M KE LE

E. ABRAM

STATE OF CALI FORNI A
DEPARTMENT OF TAX AND FEE
ADM NI STRATI ON

JOCEL SM TH

Kennedy Court Reporters, Inc.

800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

| NDEX

EXHI BI TS
(Departnent's Exhibits A-G were received at page 6)

PRESENTATI ON

PAGE
By M. Abram 10
By M. Smith 11

Kennedy Court Reporters, Inc.
800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o b~ W N PP

N N NN NN P P PR R R PR
o A W N P O © W N O 0o »N W N P+ O

Sacranento, California; Wdnesday, May 17, 2023
1: 00 p. m
---000---

JUDGE GEARY: Ms. Till, let's begin the stenographic
record now We will start by asking the parties to identify
t hensel ves by stating their nanmes and who they represent,
begi nning with the Appellant.

MR ABRAM M nane is Edward Abram representing
nysel f.

JUDGE CGEARY: Thank you, M. Abram

And Franchi se Tax Board?

MR SMTH. Good afternoon. Joel Smth for
Franchi se Tax Board.

JUDGE GEARY: (Good afternoon, M. Snmth.

The exhibits marked for identification in this
appeal consists of Respondent’'s exhibits marked A through G
for identification. Appellant has not disclosed any proposed
physi cal evidence, docunentary evidence. Respondent, however,
provi ded copies of its proposed exhibits to Appellant and OTA,
and OTA incorporated those exhibits into a digital hearing
bi nder, which OTA nade available to the parties for a
downl oad.

Does Appel |l ant have any objection to the adm ssion
of Respondent's Exhibits A through G?

MR ABRAM Is A through G posted up on the screen?

Kennedy Court Reporters, Inc.
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JUDGE CGEARY: No. W do not have the ability to
post our binder on that screen. You would have been notified
that the binder was available, and these are the exhibits that
were attached to Franchise Tax Board's opening brief. [|f you
have that brief or had that brief, it would have included al
of those exhibits, A through G

MR ABRAM | received an e-mail, | believe,
yesterday or a few days ago. It mght be in there. | see
some docunented from May 15th, but |I'mnot going to respond
because | don't know exactly. | hadn't had tine to
specifically read over for this specific hearing with these
guesti ons.

JUDGE GEARY: | take that to nmean you have no
specific objection to state to any of those exhibits today; is
that fair?

MR ABRAM That is fair.

JUDGE GEARY: Al right. Those exhibits are all
admtted into evidence.

(Exhibits A through G were marked and

recei ved in evidence.)

JUDGE CEARY: Appel | ant appeals fromthe Notice of
Action that was issued to himby Respondent, and that Notice
of Action affirned itens that were set forth in the Notice of
Proposed Assessnent that included a proposed tax of $6,643, a

failure-to-file penalty of $1,600.75, a demand penalty of

Kennedy Court Reporters, Inc.
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$1,600. 75, and eventually it included a 97-dollar filing
enforcenent fee. Wen we spoke about this matter at a
prehearing conference, | believe it was Appellant's intent to
contest all four of those proposed assessments and fees and
penalties. |Is that still your intent, M. Abram that you
object to the additional tax, to the failure-to-file penalty,

to the demand penalty, and to the filing enforcenent fee?

MR. ABRAM Yes. | agree with you.
JUDGE GEARY: You agree with it?
MR ABRAM No. | agree with what you stated to ne.

JUDGE CGEARY: Geat. Thank you.

Al so at the prehearing conference, we tal ked about
how | ong the parties would need for their argunent, and the
Appel | ant i ndicated that you woul d require approximtely
15 mnutes. | believe Respondent indicated that it would
require less than 15 m nutes.

M. Abram do you still believe you will be able to
provi de your argunent and any testinony you choose to give
wi t hin about 15 m nutes?

MR ABRAM No. | don't have the docunents ready.

JUDGE GEARY: (kay. What do you nean by that?

MR ABRAM | believe you and the counsel man tal ked
on the phone prehearing. You indicated to me that you -- |
had two weeks to get the -- file the taxes, get everything in

order. Sent it to ny accountant. Like | told you before, |

Kennedy Court Reporters, Inc.
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flewin fromLas Vegas today from Qakl and just to nake sure
make it here. | sent an e-mmil yesterday. M accountant did
not prepare the taxes, which is no excuse, but it is not done,
and | flew here for this hearing.

That was the whol e issue, the 2019 taxes were never
filed, and I was supposed to work directly with Joel to get
this taken care of.

JUDGE CGEARY: Right. | can ensure you that | nade
qui te cl ear whatever docunents you choose to submt to FTB
for filing or submt to OTA as proposed evidence, they were to
be submtted 15 days before this hearing, which is over two
weeks ago, and you haven't done that, but I'mstill going to
all ow you to offer any oral argunent you want. |If you choose
not to offer oral argunment, that's up to you. Do you think
t hat any argunent or testinony you give will take |ess than 15
m nut es?

MR ABRAM Definitely less than 15 m nutes.

JUDGE GEARY: (Ckay. Al right.

And | believe, M. Smth, your estimate is |less than
15 mnutes. |Is that still your estimte?

MR SM TH.  Yes.

JUDGE GEARY: Typically what we do, because the
heavi er burden rests typically wth the taxpayer, we have the
t axpayer give his or her testinony and argunment first,

followed by the tax agency in this case. |In this case, FTB

Kennedy Court Reporters, Inc.
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will give its argunent, and | typically turn back to the

t axpayer and offer sone additional tinme, sonething | ess than
five mnutes, for closing comments or rebuttal, and I'Il do
that in this case too.

M. Abram you are not required to use any specific
period of tine. You are not required to offer rebuttal. It's
just something we nake available to taxpayers. M. Abram do
you want to testify today?

MR. ABRAM  Yes.

JUDGE CGEARY: Al right. And what | will dois --
let me first clarify: M. Smth, FTB doesn't have any
W t nesses, does it?

MR SMTH  That's correct.

JUDGE CEARY: What | will dois | will admnister an
oath or affirmation to you, and after that you can proceed,
and you can give testinony in narrative form Just tell us
the facts that you think are inportant that you think we need
to take into consideration. Wen you are done, I'll turn to
M. Smth and let himgive his argunent, and then I'll turn
back to you following that for a brief rebuttal or closing
comrents, if you choose to do that.

So, M. Abram if you wouldn't mnd raising your
ri ght hand, please.

111/
111

Kennedy Court Reporters, Inc.
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EDWARD ABRAM
was thereupon called as a witness herein; and having been
sworn to tell the truth, the whole truth, and nothing but the
truth, testified as foll ows:
THE W TNESS:  Yes.
JUDGE GEARY: Thank you, M. Abram You can proceed

Wi th your testinmony and argument, whenever you are ready.

PRESENTATI ON

MR. ABRAM Yes. Thank you, sir. This whole hearing
today is about ny 2019 state taxes. They were never filed. |
guess the State of California sent me an invoice bill and
stated that | owed $6,000, plus all of the fees that you just
mentioned. | was like, okay, | will pay it. | just have to
file the 2019 taxes.

W had an oral hearing wth you and Joel two weeks
ago. You informed nme to file the taxes, to work specifically
with Joel, to get the taxes to himahead of tine.

Sent it over to nmy accountant. For whatever reason,
no excuses, it wasn't done, and this is where we are today. |
still have to file it. | mght have to go find soneone el se
to prepare the taxes, but | found this out |ike tw days ago
that it wasn't conpl eted.

| reached out to Joel yesterday before | flewin

Kennedy Court Reporters, Inc.
800. 231. 2682

10



https://www.kennedycourtreporters.com

© 00 N oo o b~ W N PP

N N NN NN P P PR R R PR
o A W N P O © W N O 0o »N W N P+ O

fromLas Vegas, Nevada, to let himknowthis is the issue |'m
dealing with. And, you know, you spoke to ne specifically to
work with Joel to get this taken care of, and that's pretty
much it.

JUDGE CEARY: kay. Thank you, M. Abram | can
ask you questions now, and ny fellow judges can ask questions
too, but nmy inclination is to defer any questions until after
M. Smth.

Judge Vassigh, do you want to ask questions now, or

can we wait until M. Smth gives his presentation?

JUDGE VASSIGH: I'mfine with waiting.
JUDGE GEARY: Judge Le?
JUDGE LE: | can wait.

JUDGE GEARY: Thank you, M. Abram I'mgoing to
allow M. Smith to give his argunent now.

Go ahead, M. Smth.

PRESENTATI ON

MR SMTH  Good afternoon. M nane is Joel Smth.
I'mw th Respondent Franchise Tax Board. As has been stated,
the primary issue today is whether Appellant established error
I n Respondent's Notice of Proposed Assessnent and then,
rel ated, whether reasonabl e cause has been established to

abate the delinquent filing penalty, the demand penalty, as

Kennedy Court Reporters, Inc.
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wel|l as reasons to abate the filing enforcenent cost recovery
f ee.

As Appellant has a filing requirenent based on wages
earned, which were the bases for the proposed assessnent; and
no docunentation has been provided to establish error in the
proposed assessnent; no reasonabl e cause argunents have been
made to abate the penalties; and the record shows that the
filing enforcement cost recovery fee was properly inposed,
based on the evidence and California | aw, Respondent requests
you sustain the position.

| can answer any questions the panel has. Thanks.

JUDGE GEARY: Thank you, M. Smth.

| will give you an opportunity for rebuttal,

M. Abram if you want it. First, I"'mgoing to allow ny
judges to ask questions, if they have any, and | may have sone
qguesti ons.

Judge Vassi gh, do you have any questions?

JUDGE VASSIGH | do not. Thank you.

JUDGE CGEARY: Judge Le, do you have any questions?

JUDGE LE: | do not. Thank you.

JUDGE CGEARY: This hearing has gone a |ot faster
than | anti ci pat ed.

Before you give your closing, | want to nake sure
you understand what is going to be happeni ng here.

Obvi ously, you understand this is the tinme for the

Kennedy Court Reporters, Inc.
800. 231. 2682
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presentation of evidence and argunent. Typically, what |
wll do at the conclusion of a taxpayer's closing remarks is
ask the parties if they submt the matter for opinion or a
deci sion or decisions and close the record. Once | do that,
once | close the record, that neans OTA is not going to be
recei ving any other evidence, so that neans we will be
deci ding the issues presented based upon the evidence that
has been subm tted, which is the -- which consists of the
exhi bits that have been offered by Franchi se Tax Board.

|f you, M. Abram want nme to hold the record open
for a brief period of tinme to allow you an opportunity to
submt your return, | wll do that. The way it would work
isif | allowed you a period of weeks, perhaps, to submt
the return, you would be encouraged to provide that return
directly to M. Smth, as he had offered to take it at the
time of the prehearing conference. And then | would all ow
FTB to respond to that evidence.

Are you interested in having ne do sonething Iike
t hat ?

MR. ABRAM  Absol utely.

JUDGE GEARY: (kay. Let ne ask you first then, do
you have any cl osing remarks other than any di scussion we
m ght have about keeping the record open?

MR. ABRAM No cl osing renarks.

JUDGE GEARY: Al right.

Kennedy Court Reporters, Inc.
800. 231. 2682
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M. Smth, would you have an objection to OTA
| eaving the record open for a short period of tine to all ow
the Appellant an opportunity to file his 2019 incone tax
return and then, of course, allow ng Franchi se Tax Board an
opportunity to process and respond to that return?

MR SMTH. Yeah. No, there is no objection to
that. One note is the taxpayer can file a tax return at any
time, so if you decide to close the record, that doesn't nean
the FTB will not accept or review tax returns. | just wanted
that to be clear that that authority is not placed on the OTA
A tax return can be filed with FTB at any tinme, and it wll be
processed accordingly. But no objection to your specific
guestion. Thanks.

JUDGE CGEARY: Let nme ask you a question: |If OTA
cl osed the record and issued an opinion essentially sustaining
Franchi se Tax Board's action and notice of action, in essence,
are you saying Franchise Tax Board would still, under those
circunstances, accept a late return, process it, and if it
concl udes that adjustnents are appropriate, would still nake
t hose adj ustnents?

MR SMTH Yes. | nean, there is so nmany
possibilities. It could go final. It could be collection
action and then a return filed, and then it could be a claim
for refund. | mean, it just depends on when things are filed.

Yes, when a tax returnis filed, it will be reviewed by the

Kennedy Court Reporters, Inc.
800. 231. 2682
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FTB.

As far as it relates to what collection action is
taken, if any, inrelation to this appeal, you know, only the
future can tell what is going to happen, specifically.

JUDGE GEARY: Gkay. Thank you.

And, M. Abram | think what M. Smith is referring
to is that when OTA issues an opinion in this case, after an
appropriate period of tinme that's set forth in our rules,
assumng there is no petition for rehearing, the liability
goes final. And when it goes final, the Franchi se Tax Board
Is free to take collection and nmake collection efforts to
coll ect the noney that is owed.

Let me ask you, would two weeks be sufficient
period of tinme for you to get your return filed?

MR. ABRAM |s that the m ni mum anmount of tine, or
what are we --

JUDGE GEARY: M next question to you would be how
much time do you need to get this return filed?

MR. ABRAM Could | request on the safe end and say
30 days?

JUDGE GEARY: Yes, you may request it, and I would
all ow 30 days for you to get that docunent filed with
Franchi se Tax Board. And what woul d happen is after today's
hearing, | will issue a docunent that will confirmthat the

record was held open wth Appellant, you, M. -- excuse ne --

Kennedy Court Reporters, Inc.
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Abram

MR ABRAM  Abram

JUDGE CGEARY: M. Abram being allowed 30 days to
submt your return, and Franchi se Tax Board being all owed
30 days to submt any response to your return that it chooses
to. Understood?

MR. ABRAM  Yes.

JUDGE CGEARY: All right. In that case, this
concludes the hearing in this matter. W are not closing the
record. The record will be closed in sonething between 30 and
60 days, dependi ng upon when your docunment is submtted and
when Franchi se Tax Board submts its reply.

MR ABRAM | have a question, sir. So, do | -- so,
file the taxes wth the State and still send himthe docunents
al so?

JUDGE CGEARY: Yes, but still send a copy also to us.
The return itself won't be as useful to us as information from
t he Franchi se Tax Board indicating that the return has been
accepted, processed, and whether or not adjustnments have been
made.

Yes, send a copy to us. Send your original, however
you file it, electronically. Just file it with Franchise Tax
Board. As a matter of fact, file it directly with M. Smth,
as we di scussed at the prehearing conference.

I f you need contact information, if you have

Kennedy Court Reporters, Inc.
800. 231. 2682
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forgotten, 1'lIl ask M. Smith to provide that information to
you after we close the record and stop our streamin this
heari ng.

Under st ood?

MR, ABRAM  Yes.

JUDGE GEARY: (Ckay. Thank you.

Then that's what we will do. This hearing is
concluded. This also concludes OTA's hearing for this
afternoon. M understanding is we have hearings that wll
commence at 1:00 p.m tonorrow afternoon on other cases. This
is just for the benefit of those who may be watchi ng our
hearing on the |ivestream

Thank you both for participating, and good luck in
getting your docunents filed, M. Abram

MR ABRAM Thank you.

JUDCE GEARY: You're wel cone.

We can stop the stream and this concludes today's
heari ng.

(The proceedi ngs concluded at 1:21 p.m)

---000---

Kennedy Court Reporters, Inc. 17
800. 231. 2682



https://www.kennedycourtreporters.com

© o0 N oo o b~ w NP

N NN N NN R R R R R R R R R, R
g N W N B O © O N O O M W N P O

REPORTER S CERTI FI CATE

|, JODI TILL, certify that | was the official court
reporter, pro tem for the proceedings naned herein, and that
as such reporter, | reported in shorthand witing those
proceedings to the best of ny ability;

That | thereafter caused ny shorthand witing to be
reduced to typewiting, and the pages nunbered 1 through 17,
I nclusive, constitute a conplete, true, and correct transcript
of the proceedings.

| further certify that I amnot of counsel or attorney
for any of the parties to said hearing, or in any way interested
in the outcone of the said hearing.

| N WTNESS WHEREOF, | have subscribed this certificate
at Sacranmento, California, on this 23rd day of My, 2023.

Cert{fied Shorthand Reporter
For The State of California
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       1           Sacramento, California; Wednesday, May 17, 2023

       2                             1:00 p.m.

       3                             ---oOo---

       4             JUDGE GEARY:  Ms. Till, let's begin the stenographic

       5   record now.  We will start by asking the parties to identify

       6   themselves by stating their names and who they represent,

       7   beginning with the Appellant.

       8             MR. ABRAM:  My name is Edward Abram, representing

       9   myself.

      10             JUDGE GEARY:  Thank you, Mr. Abram.

      11             And Franchise Tax Board?

      12             MR. SMITH:  Good afternoon.  Joel Smith for

      13   Franchise Tax Board.

      14             JUDGE GEARY:  Good afternoon, Mr. Smith.

      15             The exhibits marked for identification in this

      16   appeal consists of Respondent's exhibits marked A through G

      17   for identification.  Appellant has not disclosed any proposed

      18   physical evidence, documentary evidence.  Respondent, however,

      19   provided copies of its proposed exhibits to Appellant and OTA,

      20   and OTA incorporated those exhibits into a digital hearing

      21   binder, which OTA made available to the parties for a

      22   download.

      23             Does Appellant have any objection to the admission

      24   of Respondent's Exhibits A through G?

      25             MR. ABRAM:  Is A through G posted up on the screen?

0006

       1             JUDGE GEARY:  No.  We do not have the ability to

       2   post our binder on that screen.  You would have been notified

       3   that the binder was available, and these are the exhibits that

       4   were attached to Franchise Tax Board's opening brief.  If you

       5   have that brief or had that brief, it would have included all

       6   of those exhibits, A through G.

       7             MR. ABRAM:  I received an e-mail, I believe,

       8   yesterday or a few days ago.  It might be in there.  I see

       9   some documented from May 15th, but I'm not going to respond

      10   because I don't know exactly.  I hadn't had time to

      11   specifically read over for this specific hearing with these

      12   questions.

      13             JUDGE GEARY:  I take that to mean you have no

      14   specific objection to state to any of those exhibits today; is

      15   that fair?

      16             MR. ABRAM:  That is fair.

      17             JUDGE GEARY:  All right.  Those exhibits are all

      18   admitted into evidence.

      19             (Exhibits A through G were marked and

      20             received in evidence.)

      21             JUDGE GEARY:  Appellant appeals from the Notice of

      22   Action that was issued to him by Respondent, and that Notice

      23   of Action affirmed items that were set forth in the Notice of

      24   Proposed Assessment that included a proposed tax of $6,643, a

      25   failure-to-file penalty of $1,600.75, a demand penalty of
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       1   $1,600.75, and eventually it included a 97-dollar filing

       2   enforcement fee.  When we spoke about this matter at a

       3   prehearing conference, I believe it was Appellant's intent to

       4   contest all four of those proposed assessments and fees and

       5   penalties.  Is that still your intent, Mr. Abram, that you

       6   object to the additional tax, to the failure-to-file penalty,

       7   to the demand penalty, and to the filing enforcement fee?

       8             MR. ABRAM:  Yes.  I agree with you.

       9             JUDGE GEARY:  You agree with it?

      10             MR. ABRAM:  No.  I agree with what you stated to me.

      11             JUDGE GEARY:  Great.  Thank you.

      12             Also at the prehearing conference, we talked about

      13   how long the parties would need for their argument, and the

      14   Appellant indicated that you would require approximately

      15   15 minutes.  I believe Respondent indicated that it would

      16   require less than 15 minutes.

      17             Mr. Abram, do you still believe you will be able to

      18   provide your argument and any testimony you choose to give

      19   within about 15 minutes?

      20             MR. ABRAM:  No.  I don't have the documents ready.

      21             JUDGE GEARY:  Okay.  What do you mean by that?

      22             MR. ABRAM:  I believe you and the counselman talked

      23   on the phone prehearing.  You indicated to me that you -- I

      24   had two weeks to get the -- file the taxes, get everything in

      25   order.  Sent it to my accountant.  Like I told you before, I
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       1   flew in from Las Vegas today from Oakland just to make sure I

       2   make it here.  I sent an e-mail yesterday.  My accountant did

       3   not prepare the taxes, which is no excuse, but it is not done,

       4   and I flew here for this hearing.

       5             That was the whole issue, the 2019 taxes were never

       6   filed, and I was supposed to work directly with Joel to get

       7   this taken care of.

       8             JUDGE GEARY:  Right.  I can ensure you that I made

       9   quite clear whatever documents you choose to submit to FTB

      10   for filing or submit to OTA as proposed evidence, they were to

      11   be submitted 15 days before this hearing, which is over two

      12   weeks ago, and you haven't done that, but I'm still going to

      13   allow you to offer any oral argument you want.  If you choose

      14   not to offer oral argument, that's up to you.  Do you think

      15   that any argument or testimony you give will take less than 15

      16   minutes?

      17             MR. ABRAM:  Definitely less than 15 minutes.

      18             JUDGE GEARY:  Okay.  All right.

      19             And I believe, Mr. Smith, your estimate is less than

      20   15 minutes.  Is that still your estimate?

      21             MR. SMITH:  Yes.

      22             JUDGE GEARY:  Typically what we do, because the

      23   heavier burden rests typically with the taxpayer, we have the

      24   taxpayer give his or her testimony and argument first,

      25   followed by the tax agency in this case.  In this case, FTB
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       1   will give its argument, and I typically turn back to the

       2   taxpayer and offer some additional time, something less than

       3   five minutes, for closing comments or rebuttal, and I'll do

       4   that in this case too.

       5             Mr. Abram, you are not required to use any specific

       6   period of time.  You are not required to offer rebuttal.  It's

       7   just something we make available to taxpayers.  Mr. Abram, do

       8   you want to testify today?

       9             MR. ABRAM:  Yes.

      10             JUDGE GEARY:  All right.  And what I will do is --

      11   let me first clarify:  Mr. Smith, FTB doesn't have any

      12   witnesses, does it?

      13             MR. SMITH:  That's correct.

      14             JUDGE GEARY:  What I will do is I will administer an

      15   oath or affirmation to you, and after that you can proceed,

      16   and you can give testimony in narrative form.  Just tell us

      17   the facts that you think are important that you think we need

      18   to take into consideration.  When you are done, I'll turn to

      19   Mr. Smith and let him give his argument, and then I'll turn

      20   back to you following that for a brief rebuttal or closing

      21   comments, if you choose to do that.

      22             So, Mr. Abram, if you wouldn't mind raising your

      23   right hand, please.

      24   ///

      25   ///
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       1                           EDWARD ABRAM

       2   was thereupon called as a witness herein; and having been

       3   sworn to tell the truth, the whole truth, and nothing but the

       4   truth, testified as follows:

       5             THE WITNESS:  Yes.

       6             JUDGE GEARY:  Thank you, Mr. Abram.  You can proceed

       7   with your testimony and argument, whenever you are ready.

       8   

       9                           PRESENTATION

      10   

      11             MR. ABRAM:  Yes.  Thank you, sir.  This whole hearing 

      12   today is about my 2019 state taxes.  They were never filed.  I 

      13   guess the State of California sent me an invoice bill and 

      14   stated that I owed $6,000, plus all of the fees that you just

      15   mentioned.  I was like, okay, I will pay it.  I just have to

      16   file the 2019 taxes.

      17             We had an oral hearing with you and Joel two weeks

      18   ago.  You informed me to file the taxes, to work specifically

      19   with Joel, to get the taxes to him ahead of time.

      20             Sent it over to my accountant.  For whatever reason,

      21   no excuses, it wasn't done, and this is where we are today.  I

      22   still have to file it.  I might have to go find someone else

      23   to prepare the taxes, but I found this out like two days ago

      24   that it wasn't completed.

      25             I reached out to Joel yesterday before I flew in
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       1   from Las Vegas, Nevada, to let him know this is the issue I'm

       2   dealing with.  And, you know, you spoke to me specifically to

       3   work with Joel to get this taken care of, and that's pretty

       4   much it.

       5             JUDGE GEARY:  Okay.  Thank you, Mr. Abram.  I can

       6   ask you questions now, and my fellow judges can ask questions

       7   too, but my inclination is to defer any questions until after

       8   Mr. Smith.

       9             Judge Vassigh, do you want to ask questions now, or

      10   can we wait until Mr. Smith gives his presentation?

      11             JUDGE VASSIGH:  I'm fine with waiting.

      12             JUDGE GEARY:  Judge Le?

      13             JUDGE LE:  I can wait.

      14             JUDGE GEARY:  Thank you, Mr. Abram.  I'm going to

      15   allow Mr. Smith to give his argument now.

      16             Go ahead, Mr. Smith.

      17   

      18                            PRESENTATION

      19                            

      20             MR. SMITH:  Good afternoon.  My name is Joel Smith.  

      21   I'm with Respondent Franchise Tax Board.  As has been stated, 

      22   the primary issue today is whether Appellant established error 

      23   in Respondent's Notice of Proposed Assessment and then, 

      24   related, whether reasonable cause has been established to 

      25   abate the delinquent filing penalty, the demand penalty, as 
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       1   well as reasons to abate the filing enforcement cost recovery 

       2   fee.

       3             As Appellant has a filing requirement based on wages

       4   earned, which were the bases for the proposed assessment; and

       5   no documentation has been provided to establish error in the

       6   proposed assessment; no reasonable cause arguments have been

       7   made to abate the penalties; and the record shows that the

       8   filing enforcement cost recovery fee was properly imposed,

       9   based on the evidence and California law, Respondent requests

      10   you sustain the position.

      11             I can answer any questions the panel has.  Thanks.

      12             JUDGE GEARY:  Thank you, Mr. Smith.

      13             I will give you an opportunity for rebuttal,

      14   Mr. Abram, if you want it.  First, I'm going to allow my

      15   judges to ask questions, if they have any, and I may have some

      16   questions.

      17             Judge Vassigh, do you have any questions?

      18             JUDGE VASSIGH:  I do not.  Thank you.

      19             JUDGE GEARY:  Judge Le, do you have any questions?

      20             JUDGE LE:  I do not.  Thank you.

      21             JUDGE GEARY:  This hearing has gone a lot faster

      22   than I anticipated.

      23             Before you give your closing, I want to make sure

      24   you understand what is going to be happening here.

      25   Obviously, you understand this is the time for the
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       1   presentation of evidence and argument.  Typically, what I

       2   will do at the conclusion of a taxpayer's closing remarks is

       3   ask the parties if they submit the matter for opinion or a

       4   decision or decisions and close the record.  Once I do that,

       5   once I close the record, that means OTA is not going to be

       6   receiving any other evidence, so that means we will be

       7   deciding the issues presented based upon the evidence that

       8   has been submitted, which is the -- which consists of the

       9   exhibits that have been offered by Franchise Tax Board.

      10             If you, Mr. Abram, want me to hold the record open

      11   for a brief period of time to allow you an opportunity to

      12   submit your return, I will do that.  The way it would work

      13   is if I allowed you a period of weeks, perhaps, to submit

      14   the return, you would be encouraged to provide that return

      15   directly to Mr. Smith, as he had offered to take it at the

      16   time of the prehearing conference.  And then I would allow

      17   FTB to respond to that evidence.

      18             Are you interested in having me do something like

      19   that?

      20             MR. ABRAM:  Absolutely.

      21             JUDGE GEARY:  Okay.  Let me ask you first then, do

      22   you have any closing remarks other than any discussion we

      23   might have about keeping the record open?

      24             MR. ABRAM:  No closing remarks.

      25             JUDGE GEARY:  All right.
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       1             Mr. Smith, would you have an objection to OTA

       2   leaving the record open for a short period of time to allow

       3   the Appellant an opportunity to file his 2019 income tax

       4   return and then, of course, allowing Franchise Tax Board an

       5   opportunity to process and respond to that return?

       6             MR. SMITH:  Yeah.  No, there is no objection to

       7   that.  One note is the taxpayer can file a tax return at any

       8   time, so if you decide to close the record, that doesn't mean

       9   the FTB will not accept or review tax returns.  I just wanted

      10   that to be clear that that authority is not placed on the OTA.

      11   A tax return can be filed with FTB at any time, and it will be

      12   processed accordingly.  But no objection to your specific

      13   question.  Thanks.

      14             JUDGE GEARY:  Let me ask you a question:  If OTA

      15   closed the record and issued an opinion essentially sustaining

      16   Franchise Tax Board's action and notice of action, in essence,

      17   are you saying Franchise Tax Board would still, under those

      18   circumstances, accept a late return, process it, and if it

      19   concludes that adjustments are appropriate, would still make

      20   those adjustments?

      21             MR. SMITH:  Yes.  I mean, there is so many

      22   possibilities.  It could go final.  It could be collection

      23   action and then a return filed, and then it could be a claim

      24   for refund.  I mean, it just depends on when things are filed.

      25   Yes, when a tax return is filed, it will be reviewed by the
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       1   FTB.

       2             As far as it relates to what collection action is

       3   taken, if any, in relation to this appeal, you know, only the

       4   future can tell what is going to happen, specifically.

       5             JUDGE GEARY:  Okay.  Thank you.

       6             And, Mr. Abram, I think what Mr. Smith is referring

       7   to is that when OTA issues an opinion in this case, after an

       8   appropriate period of time that's set forth in our rules,

       9   assuming there is no petition for rehearing, the liability

      10   goes final.  And when it goes final, the Franchise Tax Board

      11   is free to take collection and make collection efforts to

      12   collect the money that is owed.

      13             Let me ask you, would two weeks be sufficient

      14   period of time for you to get your return filed?

      15             MR. ABRAM:  Is that the minimum amount of time, or

      16   what are we --

      17             JUDGE GEARY:  My next question to you would be how

      18   much time do you need to get this return filed?

      19             MR. ABRAM:  Could I request on the safe end and say

      20   30 days?

      21             JUDGE GEARY:  Yes, you may request it, and I would

      22   allow 30 days for you to get that document filed with

      23   Franchise Tax Board.  And what would happen is after today's

      24   hearing, I will issue a document that will confirm that the

      25   record was held open with Appellant, you, Mr. -- excuse me --
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       1   Abram.

       2             MR. ABRAM:  Abram.

       3             JUDGE GEARY:  Mr. Abram, being allowed 30 days to

       4   submit your return, and Franchise Tax Board being allowed

       5   30 days to submit any response to your return that it chooses

       6   to.  Understood?

       7             MR. ABRAM:  Yes.

       8             JUDGE GEARY:  All right.  In that case, this

       9   concludes the hearing in this matter.  We are not closing the

      10   record.  The record will be closed in something between 30 and

      11   60 days, depending upon when your document is submitted and

      12   when Franchise Tax Board submits its reply.

      13             MR. ABRAM:  I have a question, sir.  So, do I -- so,

      14   file the taxes with the State and still send him the documents

      15   also?

      16             JUDGE GEARY:  Yes, but still send a copy also to us.

      17   The return itself won't be as useful to us as information from

      18   the Franchise Tax Board indicating that the return has been

      19   accepted, processed, and whether or not adjustments have been

      20   made.

      21             Yes, send a copy to us.  Send your original, however

      22   you file it, electronically.  Just file it with Franchise Tax

      23   Board.  As a matter of fact, file it directly with Mr. Smith,

      24   as we discussed at the prehearing conference.

      25             If you need contact information, if you have
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       1   forgotten, I'll ask Mr. Smith to provide that information to

       2   you after we close the record and stop our stream in this

       3   hearing.

       4             Understood?

       5             MR. ABRAM:  Yes.

       6             JUDGE GEARY:  Okay.  Thank you.

       7             Then that's what we will do.  This hearing is

       8   concluded.  This also concludes OTA's hearing for this

       9   afternoon.  My understanding is we have hearings that will

      10   commence at 1:00 p.m. tomorrow afternoon on other cases.  This

      11   is just for the benefit of those who may be watching our

      12   hearing on the livestream.

      13             Thank you both for participating, and good luck in

      14   getting your documents filed, Mr. Abram.

      15             MR. ABRAM:  Thank you.

      16             JUDGE GEARY:  You're welcome.

      17             We can stop the stream, and this concludes today's

      18   hearing.

      19             (The proceedings concluded at 1:21 p.m.)

      20                             ---oOo---

      21   

      22   

      23   

      24   

      25   
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