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Cerritos, California; Wdnesday, June 7, 2023
1: 07 p. m

JUDGE GEARY: Al right, everybody. Wl cone to
the Ofice of Tax Appeals. W are here for the hearing in
t he appeal of M Donal dson, which is Ofice of Tax Appeal s
or OTA Case Nunber 19105417. Today is June 7, 2023, and
the tine is 1:07 p. m

This hearing is being heard in Cerritos,
California by a panel of three Adm nistrative Law Judges.
As a rem nder, OTA is not a court. It is an
adm ni strative tribunal staff by tax experts and is
conpl etely i ndependent of the State's tax agenci es.

My nane is Mke CGCeary. | will take the lead in
conducting the hearing today, and |I'mjoined on the dais
by ny col | eagues, Adm nistrative Law Judges Andrea Long
and Suzanne Brown.

After the hearing, the panel w Il discuss the
argunments and evidence. Each of us on the panel will have
an equal voice in those discussions, and a decision on an
i ssue i s made when at |east two of us agree.

Any of us on the panel may ask questions today or
ot herwi se participate in the hearing to ensure that we

have all the information needed to correctly decide the

Kennedy Court Reporters, Inc.
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appeal .

Consistent with OTA's goal to be conpletely open
and transparent, today's hearing can be seen and heard in
its entirety on OTA's YouTube channel. |n addition, our
st enographer, Ms. Vallejo is helping us to make a record
of this hearing.

W can all help Ms. Vallejo by speaking |oudly
and clearly and by not interrupting another speaker. |
shoul d al so caution you about not speaking too quickly.
When needed, Ms. Vallejo or perhaps one of us on the dais
may rem nd you or ask for clarification.

The YouTube recording of this hearing wll renmain
avail able to be viewed online for sone period of tine.

And | don't know how | ong they stay up. It could be
years. And, eventually, a witten transcript of the
hearing will be available on OTA' s website.

Al right. W're ready to have Ms. Vallejo start
her record.

Ms. Vallejo, are you ready?

THE REPORTER: | am  Yes.

JUDGE GEARY: Al right. Thank you. Let's go on
t hat record.

And we'l | begin by asking the parties to identify
t hensel ves.

Ms. Donal dson, | see you are here today. And you

Kennedy Court Reporters, Inc.
800. 231. 2682
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are going to be representing yourself in this hearing;
correct?

V5. DONALDSON: Correct.

JUDGE GEARY: Al right. And you have with you
your husband; correct?

M5. DONALDSON: St eve.

JUDGE CGEARY: Steve Donal dson?

MR. DONALDSON: Correct.

JUDGE GEARY: Welcone to both of you

Ms. Paley, | see you're here. Wiy doesn't the
Departnent identify thenselves? Starting with you,
Ms. Pal ey?

M5. PALEY: Thank you. |'m Sunny Paley. |'m an
attorney with the Departnent.

MR. HUXSOLL: Cary Huxsoll, also an attorney with
t he Depart nent.

MR. PARKER: Jason Parker, Chief of Headquarters
Operations Bureau, with the Departnent.

JUDGE GEARY: Thank you. Wl cone agai n,
ever ybody.

It's ny understanding, M. Donal dson, that you
will be testifying today; is that correct?

M5. DONALDSON:. That's correct.

JUDGE GEARY: Al right. And do you have anyone

el se that you expect to testify today?

Kennedy Court Reporters, Inc.
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M5. DONALDSON:  No.

JUDGE GEARY: Respondent, does Respondent plan on
of fering any witness testinony today?

M5. PALEY: No. Thank you.

JUDGE GEARY: The parties provided copies of
exhibits to each other and to OTA. The exhibits for --
have been marked for identification in this appeal. And
t hey have been included in an electronic binder. And I
believe the parties were notified that that binder was
avai l abl e for downl oad.

In that binder is Appellant's Exhibit 1 marked
for identification only so far. That exhibit is also the
sane as one of Respondent's exhibits. That woul d be
Exhibit E-3 in Respondent's exhibits. So | assune
Respondent will have no objection to Appellant's
Exhi bit 1.

Is that right, M. Paley.

M5. PALEY: Correct.

JUDGE GEARY: Al right. Respondent's exhibits
are marked A through E, and E is actually sub-marked E-1
t hrough E-4 for identification.

Ms. Donal dson, have you had an opportunity to
| ook over the docunents that the CDTFA, that the
Departnment wants to offer into evidence?

M5. DONALDSON: COkay. Yes, | have.

Kennedy Court Reporters, Inc.
800. 231. 2682
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JUDGE CEARY: |s your m crophone on?

M5. DONALDSON: Yes, | have.

JUDGE CEARY: Thank you.

Do you have any objection to any of those
docunent s?

M5. DONALDSON:  No.

JUDGE CEARY: | should have -- | should have
nmentioned to the parties. And that was -- | neglected to
do that. The m crophones that are in front of you have a
button. |If you are speaking, press the button and the
green light will light. That neans you have a |ive
m cr ophone.

When you are not speaking, turn the m crophone
off so it doesn't pick up speech that you do not want to
be part of the record. And when you are speaking on the
record, you need to speak right into the m crophone. And
if you | ook away at a docunent, try to do it in a way that
keeps your nouth relatively close to the m crophone.

| f everybody would do that, it would nmake it
easier, particularly for the people who are watching the
live stream to hear what is being said.

Al right. | amadmtting all the exhibits; that
is Appellant's Exhibit 1 --

(Appel lant's Exhibit 1 was received in

evi dence by the Adm nistrative Law Judge.)

Kennedy Court Reporters, Inc.
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JUDCGE GEARY: -- and Respondent's Exhibits A
t hrough E.

(Respondent's Exhibits A-E were received in

evi dence by the Admi nistrative Law Judge.)

JUDCGE CGEARY: Let's talk about the issue that the
judges are going to be asked to address.

W -- we had a prehearing conference and
di scussed the issue at that conference, and the parties
agree that the sole issue is whether Appellant is entitled
to a reduction of the neasure of disallowed clained
nont axabl e | abor.

Ms. Donal dson, do you agree that that is the
i ssue OTA will be addressing?

MS. DONALDSON: Yes, | do.

JUDGE CEARY: Thank you.

And, Ms. Pal ey, do you agree?

M5. PALEY: Yes.

JUDGE GEARY: Al right. Any questions before --
let me talk briefly about tine estimates.

At the prehearing conference, M. Donal dson said
she needed about 20 m nutes for her presentation, and OTA
granted her that 20 m nutes. Respondent al so expected to
need about 20 mi nutes, and that was granted.

So today, Ms. Donal dson, do you think you stil

wll be able to conplete your argunent w thin about

Kennedy Court Reporters, Inc.
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20 m nutes?

M5. DONALDSON:  Yes.

JUDGE GEARY: Thank you. | wasn't sure whether
t hat came across or not.

M5. DONALDSON: Yes, | wll.

JUDGE CGEARY: (Okay. Thank you.

M5. DONALDSON:  Thank you.

JUDGE GEARY: Ms. Paley, is 20 mnutes still
goi ng to be enough for Respondent?

M5. PALEY: Yes. Thank you.

JUDGE GEARY: And | think I nmentioned to you and
to the parties at the prehearing conference that, at the
concl usi on of Respondent's argunent, | will allow you and
ot her -- you, M. Donal dson, another five mnutes or so if
you want to give sone concludi ng remarks; okay?

M5. DONALDSON:  Yes, sir. Thank you.

JUDGE GEARY: Yes. You don't have to use those,
but they're available for you and I'll give you an
opportunity to use them

M5. DONALDSON: Ckay.

JUDCGE GEARY: Any questions, M. Donal dson,
before | begin and you are allowed to start your argunent?

M5. DONALDSON:  No questi ons.

JUDGE GEARY: Thank you.

Ms. Pal ey, any questions?

Kennedy Court Reporters, Inc.
800. 231. 2682
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M5. PALEY: No. Thank you.
JUDGE GEARY: Al right. M. Donal dson, you may

begi n.

M5. DONALDSON:  Thank you.

JUDGE GEARY: Excuse ne. You're going to be
giving, probably, | take it, a conbination of testinony

and argunent at the sane tine?
MS. DONALDSON:  Yes, sir.
JUDGE GEARY: Probably?
M5. DONALDSON:  Yeah.
JUDGE GEARY: Al right. Let ne adm nister an

oath or affirmation to you.

M  DONALDSON,
produced as a wi tness, and having been first duly sworn in
by the Adm ni strative Law Judge, was exam ned and

testified as foll ows:

JUDCGE GEARY: Thank you.

Now you may proceed.

PRESENTATI ON
M5. DONALDSON:. Ckay. First of all, 1'd like to
t hank t he OTA panel judges and the other persons that are

present today for allowng this hearing to be changed due

Kennedy Court Reporters, Inc.
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to an ongoing health issue. | appreciate the
consi deration in accommodati ng ny request.

So | feel the best way to address the appeal
decision is to address the central issue of whether the
alterations perfornmed during the tinme franme of
July 1st, 2014 through June 30th, 2017 shoul d have been
consi dered as nont axabl e | abor.

First, I'll point out that the bridal industry in
itself has two season. |It's the spring and the fall. The
bridal conpany or the whol esal ers present their
coll ections at these tines.

And because trends and styl es change, this season
systemforces the retailers to purchase sanple gowns tw ce
a year and to turn inventory in order to stay rel evant and
current. So this will be inportant as we | ook at the
cyclical process of the conception of the sale of the
bri dal gown.

So a bridal gown begins with a concept or a
design created by an individual or a team of designers
associated with a bridal conpany, who we will call the
whol esal er. Once the designs for nunerous styles are
created, the bridal conpanies or the whol esalers then
present these designs to a factory -- normally, in China
or Vietnam-- for fabrication or manufacturing.

So the prototypes are then created and supplied

Kennedy Court Reporters, Inc.
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to the bridal conpanies or the whol esalers for their
approval or nodifications. |f they approve them then
mul ti pl e sanples of the chosen styles are produced for the
pur pose of showcasing these styles to the bridal retailers
via industry markets or sales reps, store visits or
catalogs. So if they're not approved, the prototype then
remains with the bridal conpany to be di sposed of because
it wll not go into production.

Ckay. So the bridal retailers subsequently place
orders and purchase those sanples fromthe brida
conpani es that they think will be good sellers in their
stores. Upon arrival, these sanples are then placed in
the stores as inventory for the consuner to try on and
potentially order.

So any tinme you walk into a bridal store, you're
not | ooking at gowns that you're going to buy. You're
| ooki ng at sanples that you're going to try on and then
pl ace an order for purchase. So the bridal conpanies, the
whol esal ers, require a keystone or a markup anywhere
between two and three tines the wholesale cost. |n other
wor ds, the MSRP, the manufacturer's suggested retail
price, is two to three tinmes the price of the sanple that
the bridal retailer originally purchases fromthat
whol esal er.

So once that sanple is placed on the floor, the

Kennedy Court Reporters, Inc.
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consuner cones in, tries on the garnment, nmakes a sel ection
and then places an order. In turn, the bridal retailer

pl aces the order with the whol esal er or the bridal

conpany, who then sends off that order to the factory to
be produced or nanufact ured.

Upon conpl etion of the garnent, it's sent back to
t he whol esal er, who then inspects the garnment and ships it
to the bridal retailer. That bridal retailer then ships
or gives the gown to the custoner brand new, never tried
on, with tags. So that's how that dress gets to that
consuner and that bri de.

Ckay. So it's clear at this point that the gowns
that are purchased fromthe bridal conpanies or the
whol esal ers by the bridal retailers are -- that are used,
the sanples to be tried on, are, in fact, used for their
i ntended purchase. They're purchased fromthe brida
conpanies to be used as sanples in their stores for the
consunmers to try on, not to buy.

Bri dal conpanies prohibit bridal retailers from
selling their sanples off the rack to the consuner, and
they al so require that keystone, that markup of two to
three times of that whol esal e cost.

So to continue the life cycle of the bridal gown,
go back to ny introduction where | nentioned trends and

seasons. In order for bridal retailers to stay rel evant

Kennedy Court Reporters, Inc.
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and current and in business, they are faced with the issue
of turning over their inventory each season.

So the inventory that they' ve created in their
stores is with sanple gowns that were purchased fromthose
whol esal ers and used for try-ons. So at the end of the
season, to make roomfor the sanples that they buy for the
next season, they need to dispose of that inventory.

And that inventory now are used bridal gowns that
they can't sell in their stores because the whol esal ers
don't allowit. |If they do that, then they are not

allowed to repurchase fromthat line in the future. So

that -- that has stood for years and years and years,
until the pandemc. So -- but the tine frane we're
| ooking at, that was still in place.

So now what happens is they have to figure out
what to do with that used inventory, and that's where
Beverly H |lls Bridal ExChange cones into the picture. So
Beverly Hlls Bridal ExChange provi des a val uabl e service
to the retailers and to sone individuals.

I nstead of adding nore textiles, the used gowns,
to landfills, Beverly Hills Bridal ExChange offers the
bridal retailers and individuals a consignnment option. So
Beverly Hlls Bridal ExChange is not a reseller, not a
thrift store or not a manufacturer. It is, in fact, truly

a consi gnnent store.

Kennedy Court Reporters, Inc.
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So Beverly Hills Bridal ExChange works with the
bridal retailers for the individuals to place their used
gowns on contracts with terns specified as to the |length
of the contract, the percentage split, the condition of
the garnment, the ownership and transferability and
liability.

Beverly Hills Bridal ExChange sells used gowns
acqui red through consignnent. No gowns are purchased
either frombridal retail ers, whol esal ers or
manuf act ur ers.

Beverly Hills Bridal ExChange offers additional
services, such as selling bridal accessories, garnent
preservation service, tuxedo rentals, conplinentary gown
storage until their weddi ng date and garnent steani ng.
Alterations are also offered through the store as a
conveni ence to that custonmer but are perfornmed by a
subcontractor.

These additional services not only provide the
store wth an additional revenue stream but offer the
cust onmer a one-stop shopping experience 'cause, while
they're in the store, they can decide if they need
sonething else. Alterations are never included wth the
sale of a dress. They have not been fromthe tine the
store canme into being until today.

The service is offered at the tine that the

Kennedy Court Reporters, Inc.
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customer pays for the dress as a convenience, but they are
also told, even if we store their dress for them they may
cone back, pick it up, take it and take it out to sonebody
else to have it altered. They can take it to a | ocal
seanstress. They can take it to the friend of a famly.
But if they choose to have their alterations done in the
store, then we set up a future appointnent.

None of those dresses that they purchase in our
store are new dresses. These are all used dresses that
conme fromthe retailers or fromindividuals. If it's an
individual, it was used for the purpose it was intended.

It was worn down the aisle. But if it's froma brida
retailer, it also was used for its purpose before we got
it because it was purchased fromthe manufacturer or the
whol esal er as a sanple and used as a sanple until they had
to get rid of it.

So to the contention that Beverly Hills
Bri dal ExChange restores the gowns to their original
condition or new condition, as stated in CDTFA' s appeal
decision, we're not a fabricator. W don't restore gowns.
W don't have the ability to restore gowns, nor do we have
t he knowl edge to do that.

W at tinmes need to performsonme mnor repairs or
cleaning to the sanples in order to place themon the

sales floor, but in no uncertain terns are we able to

Kennedy Court Reporters, Inc.
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restore a gown to its original condition. W can't nake
t hat gown brand new anynore and we can't put new tags on
it and we can't sell it at the MSRP because it no | onger
is a new dress.

So Beverly Hills Bridal ExChange offers those
dresses at 50 percent of the MSRP or |ess, and those
prices indicate to those consuners that wal k through the
door that these are not new dresses. So it is inpossible
for us or for anybody else to restore a bridal gown, a
used bridal gown, back to its original condition. It
can't be done.

So for the reasons that |'ve presented today, |
ask that you consider dismssing the claimand finding
that the alterations were, in fact, nontaxable | abor
because the alterations were performed on used garnents.

And | don't think |I used up ny whole 20 m nutes,
but --

JUDGE CEARY: No. You were very efficient.
Thank you. [I'mgoing to find out if ny coll eagues have
any questions for you. O they may choose to reserve
until after they hear from CDTFA

Judge Brown, did you have any questions?

JUDGE BROWN: | will reserve ny tinme until after
we hear CDTFA's presentation. Thank you.

JUDCGE GEARY: Thank you.

'd
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Judge Long?

JUDGE LONG | have no questions. Thank you.
M5. DONALDSON: Thank you.
JUDGE GEARY: | may have questions after CDTFA

gives its presentation al so.
MS. DONALDSON:  Okay.
JUDCGE GEARY: Ms. Pal ey,
MS. PALEY: Yes.

Thank you very rmuch.
Thank you.
are you ready?

Thank you.

JUDGE GEARY: You may proceed.
PRESENTATI ON
MS. PALEY: Good afternoon. From 2008 to 2017,

Appel | ant operated Beverly Hills Bridal ExChange in

Cal i forni a.

Cor ona,
busi ness.

sal e of bridal

The busi ness nodel

In 2018, Appell ant

i ncor porated the

i nvol ved the consi gnnent

and prom dresses and accessori es.

Appel | ant al so rented tuxedos,

of fered dress steam ng and

preservation services and alterations to clothing
pur chased by custoners.
Appel l ant contracted wth bridal dress vendors to

sell sanple bridal dresses that had been di scontinued by
t he manufacturer or froma prior fashion season or tried
on, displayed at bridal shows or worn by nodels at photo

bri dal
Appel | ant

shoots and runway shoots at stores.

For each dress sal e, remtted
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800. 231. 2682

20



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

approxi mately 40 to 50 percent of the sales price to the
vendor. If a dress was not sold within a specified
period, the dress was returned to the vendor or donat ed.
That's fromExhibit E-3, the Stephanie Leigh Brida
letter.

Sales tax is inposed upon all retailers for their
retail sales of tangible personal property in the state
nmeasured by the retailer's gross receipts, unless a
speci fic exclusion or exenption applies; Revenue and
Taxation Code, Section 6051. All of the retailers gross
recei pts are presuned subject to tax, unless the retailer
can prove otherw se; Revenue and Taxati on Code,

Section 6091.

Appel | ant added sal es tax rei nbursenent to the
sales price. For the liability period July 1, 2014 to
June 30th, 2017, Appellant reported total sales of 751, 481
and cl ai med deducti ons of 32,853 for nontaxable | abor for
alteration services on new and used dresses and 124,915 as
ot her deducti ons.

During the audit, Appellant indicated deductions
represented nontaxabl e alteration services perforned on
bri dal dresses and tuxedo rentals. Revenue and
Taxation Code, Section 6006, Subdivision B, define sale to
i ncl ude the producing, fabricating or processing of

t angi bl e personal property for consideration for

Kennedy Court Reporters, Inc.
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CONSUITET S.

Pursuant to Regul ation 1524, alterations to new
clothing -- meaning any work perfornmed on new clothing to
neet the requirenents of the custoner -- is fabrication of
t angi bl e personal property, and charges for those
alterations are subject to tax. Charges for alterations
to used clothing are not subject to tax.

At issue for this hearing is whether Appellant is
entitled to a reduction of the neasure of disall owed
cl ai med nont axabl e | abor; nore plainly, whether the
alterations were of new or used cl ot hing.

Appel l ant infornmed custoners that the dresses
were new. Yet, Appellant contends that the sanpl e weddi ng
dresses it altered were used. There is no dispute that
sone of the sanple weddi ng dresses had been di sconti nued
styl es or deployed by the bridal salon as nodel dresses
for purposes of denonstration or display to allow brides
to see what the dresses |look |ike on them Yet, there
hadn't been a taxable use prior to their sale at retail

Much |i ke allow ng custonmers to test drive a car
or taking a photograph of it for an advertisenent, such
use i s denonstration and di splay and doesn't nake a new
car used. They take on mles. They get dirty. But like
a car or TV, these dresses have never been sold before.

Di scounted in price perhaps, but not used.
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Since the bridal vendors did not nmake any use of
t he sanpl e weddi ng dresses ot her than denonstration and
di spl ay and these dresses were not functional and used
until after the Appellant altered the dresses for its end
consuners, the sanple dresses were new itens under
Regul ati on 1524. The fact that they were sold at a
di scount to account for wear and tear or outdatedness does
not change the application of tax.

Wth regard to the question of alterations,

Regul ati on 1524 provides that charges for alterations
performed to new clothing are subject to sales tax because
such alterations are considered fabrication |abor. The
charges for alterations perfornmed to used clothing are not
subject to sal es tax because such alterations are repair

| abor.

The Court of Appeals upheld the validity of
Regul ation 1524 in the 1984 California 3rd District
Court of Appeals case of Duffy versus State Board of
Equal i zati on.

Agai n, during the appeal s process, Appell ant
stated that she told custoners the dresses were new and
did not indicate to themthat the sales were on
consi gnnment because oftentines custonmers believe that
dresses on consi gnnment may be used. This was not a

secondhand shop selling functionally worn products from
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end custoners and were selling them

We submt, therefore, that the sanple wedding
dresses constituted new clothing under Regul ati on 1524 at
the tinme that they were altered by Appellant and
Appel lant's charges for alterations were subject to tax.

During the audit, the Departnent conpared
reported total sales and recorded total sales based on
poi nt of sale or POS records for the liability period and
found no material difference.

In order to verify Appellant's clainmed nontaxable
| abor reductions, the Departnent exam ned Appellant's POS
records and found that Appellant charged her custoners for
alteration services when selling bridal dresses and
cl ai mred these charges as nontaxabl e | abor or as the other
deductions on her sells and use tax returns.

In this case, Appellant contends that she al so
perfornmed alterations on used clothing brought in by
custoners not sold at the store. The evidence does not
support a greater percentage of nontaxable | abor than the
7.93 percent allowed in the audit. That's Exhibit A-1,
Schedul e 12-B

When a taxpayer chall enges a notice of
determ nation, our Exhibit B, the Departnent has the
burden to explain the basis for that deficiency.

Here, the Departnent conpiled and exam ned
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Appel lant's own sales invoices for a test period -- fourth
quarter, 14, third quarter, 15, second quarter, 16 and
first quarter, 17 -- and used a recogni zed audit

procedure, the use of a block test, with the best
avai l abl e evidence, Appellant's own sales invoices, to
determ ne the measure of disall owed nontaxabl e | abor

sal es.

When the expl anati on appears reasonable, the
burden of proof shifts to the taxpayer to explain why the
asserted deficiency is not valid. Except as otherw se
specifically provided by |law, the burden of proof is upon
the taxpayer to prove all issues of fact by a
preponderance of the evidence. That is, the taxpayer nust
establish by docunentation or other evidence that the
circunstances it asserts are nore likely than not to be
correct.

In this case, Appellant has not produced any
evi dence establishing that the neasure of disall owed
nont axabl e | abor is overstated. Instead, Appell ant
contends that all the weddi ng gowns she altered were used
because they had been worn by nodels for photo shoots and
nodel i ng events and di spl ayed at bridal shows and required
restoration before she offered themfor sale to custoners.

Agai n, we submt that discontinued fashion or

such denonstration and display did not render these itens
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used for the purposes of the alterations she perforned.
Appel | ant has not provided any evidence that the weddi ng
gowns were used for any purpose other than denonstration
or display prior to being sold to Appellant's custoners.
And, in fact, by her own adm ssion, she represented them
as new for sale to her custoners.

Therefore, we subnit that the sanple weddi ng
gowns constituted new clothing at the tine in which they
were sold and altered by Appellant and that the
alterations were a step in fabricating new
customfitted weddi ng gowns for her custoners. Based on
the | aw and evi dence, we submt to the panel that there is
no basis for the adjustnent to the neasure of disall owed
cl ai mred nont axabl e | abor. Thank you.

JUDGE CEARY: Thank you, Ms. Pal ey.

| neglected to offer Respondent an opportunity to
ask the Appellant wtness questions. D d you have any
guestions, factual questions, for M. Donal dson?

M5. PALEY: No. Thank you.

JUDGE CEARY: Al right. And | also want to
explain to Ms. Donal dson, who may be asking herself, why
did that man put ne under oath but not the lady who is
speaki ng for Respondent, it's because you actually
testified to factual matters and Ms. Paley only gave

argunent, in case you were wondering about that.
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Before | allow you to give any concl udi ng remarks
that you wish to give, I'mgoing to turn again to ny
co-panelists to see if they have questions. W'II| start
wi t h Judge Brown.

JUDGE BROWN:  Thank you. |'Ill start with
guestions for CDTFA.

Earlier, during your presentation, M. Paley, you
said that -- you referred to how these dresses are sold at
a discount to account for wear and tear. So how is that
di fferent from used?

M5. PALEY: It's nmuch Iike when you test drive a
car. A car gets mles put onit. You probably have to
clean the car prior to selling it, but it's still
considered a new car. But that is why it is sold for nuch
| ess than another shop or nornmal as if it had not been
di spl ayed and had that wear and tear.

JUDGE BROMN:  And you referred to the standard of
denonstration and di splay, which, of course, is part of
the definition that we | ook at when determ ni ng whet her
something is a sale for resale. But why does that apply
to whether clothing -- why is that the standard that
you' re applying for whether clothing is new or used?
Because can't there also be use that is different from
sal e?

M5. PALEY: Yes. However, we have no evi dence
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that there is a taxable use in that chain. There is --
when it goes fromthe wholesaler to the retailer, that is
not taxed. Wen the retailer uses themin their store,
they're not paying a use tax. So this is the first

t axabl e sal e.

MR. HUXSOLL: And with respect to used cl othing,
Court and Duffy, which upheld the Departnent's contention
in that case that the principle that fabrication of a
product is not conplete until the purchaser has used the
product for its intended purpose.

And so when we're | ooking at used clothing, we're
| ooking at whether it's reached that stage and the
fabrication has been conpleted. And the use that
Appel lant is discussing in terns of arguing why it's used
clothing is stuff that we would normal ly consi der
denonstration or display. And so that does not change the
fact that the fabrication process is ongoing before the
clothing is used, ultimately, for its intended purpose.

JUDGE BROWN: But sone of the letters fromthe
suppliers nmention that one of the uses of the dresses were
nodel s wearing the clothing for fashion shows and photo
shoots. Is that not a functional use?

M5. PALEY: It is not a taxable use. And, again,
we woul d draw t hat conpari son nuch |ike the decision

di scussed; televisions on for display, that they are being
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used and that you can check themout to see how the screen
| ooks, what the quality is like. But, ultimately, when
that television is sold or the car is sold, it is still
new. And, again, it'd be different if there had been a
prior taxable --

JUDGE BROWN: | guess, the --

MR. HUXSOLL: Sorry. May | add on to that?

JUDGE BROWN: Sure. Go ahead. Yes.

MR, HUXSOLL: Annotation 210.0180 al so recogni zes
that jewelry that's | oaned out for a denonstration in
notion picture by actors is considered denonstration and
di spl ay.

Soit's -- again, it's -- it's not a taxable use

of the activity. W don't have the retailer doing that.

We don't have -- we haven't reached the point. The fact
that it's -- I'"mjust trying to point out that the use of
it in the nodeling or the -- is considered still

denonstrati on and di spl ay, nontaxabl e denonstration and
di spl ay.

JUDGE BROWN:  And |I'msorry. Could you repeat
t hat annotation nunber, 210. --

MR, HUXSOLL: 210.0180.

JUDGE BROWN: Thank you.

| think that's all | have right now.

JUDGE GEARY: Thank you, Judge Brown.
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Judge Long, do you have any questions?

JUDGE LONG Not at the nmonent. Thank you.

JUDGE GEARY: | think I may have a few guesti ons;
first for Ms. Paley and Respondent.

Respondent's contention is that the key is, is it
new or is it used and that the -- the answer lies in
whet her or not the object on which the fabrication | abor
is being applied has yet been the subject of a taxable
sal e.

M5. PALEY: It's the totality of the
ci rcunstances, but yes. That is a factor.

JUDGE GEARY: Ckay. Wat about Ms. Donal dson's
argunent that -- it's all right if | refer to you as
Ms. Donal dson? |s that okay?

V5. DONALDSON:  Uh- huh.

JUDGE GEARY: kay. The argunment that these
gowns were provided to the retailer not for use as a gown
to be worn at a weddi ng or other event but to be used only
for denonstration. Therefore, her contention is that they
were used for the purpose for which they were intended.

What about that argunent?

M5. PALEY: Well, just because that one retailer
was not allowed to? Utimately, she is a retailer who is
being allowed to use it for that --

V5. DONALDSON: I"mnot a retailer. " mnot a

Kennedy Court Reporters, Inc.
800. 231. 2682

30



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

retail er.

respond in a nonent.

JUDGE GEARY: Al right. You'll be able to

your m crophone on.

Go ahead.

And when you do,

make sure you have

M5. PALEY: Their contract may prohibit that

retailer from doing so.

the |ine of sales.
sell to an end user,

And, again,

But, ultimately, it's still in

but ultimately it

It may go to a different storefront to

IS getting there.

they are not paying a use tax. There is not

a -- a taxable occurrence happening prior to that sale.

anot her annot ati on.
sal esperson,

di spl ay,

MR, HUXSOLL: Yeah.

resale to a retailer.

the --

Soit's simlarly to -- like,

the fact that there's that

change the fact that --

not change the fact that they are stil

t hey are denonstrati ng,

selling it,

t hrough Ms. Donal dson,

And just to add on
210. 0068 recogni zes that soneone, a
may use a product for denonstration and

t hen subsequently make a sale of that product for

the fact that

restriction does not

or that purported restriction does

di splaying it,

t han denonstration and di spl ay.

And so we still

holding this --

they're ultimately

they're selling it through the consi gnnent

but there has not been a use ot her

have not conpleted -- we stil
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have not had used clothing. [It's still new under the

Regul ation 1524 in the anal ysis of Duffy.

JUDGE GEARY: M. Huxsoll, if we -- if we accept
the representation that these gowns are -- are provided to
the -- | guess, they're the wholesalers, is what they're
cal | ed.

Ms. Donal dson, correct ne if |'m w ong.

Provided to the whol esal ers as sanples only, not
to be sold -- she indicated they were not to be sold. And

"1l be asking her a question about that in a mnute. But
if they were being provided to the whol esalers with the
understanding that they are not allowed to sell those --

t hose gowns, that they're only for denonstration and

di splay, would that have been a taxable use, the use as
for denonstration and di splay, for use tax purposes?

MR. HUXSOLL: For purposes of determ ning that
the retailer -- there was use tax on that particul ar use.
Here, we have the fact, though, that they're -- they are
selling it after it's being denonstrated and di spl ayed,

t hough. It's not -- | nean, there's the contractual --
purported contractual restriction, but it's being
denonstrated and di splayed, then it's being sold in a,
essentially, resell transaction to Ms. Donal dson for sale
at -- through consignnent.

And so that -- it's still -- factually, what's
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occurring is that that -- that dress that's being
denonstrated and di splayed is being sold by the retailer
or being sold in a subsequent transacti on.

JUDGE GEARY: Let nme ask you a couple questions,
Ms. Donal dson. |s your m crophone on?

M5. DONALDSON: It is now.

JUDGE GEARY: kay. You said that these gowns
are provided to the wholesaler -- right? -- for use as
sanpl es.

M5. DONALDSON: To -- to the bridal retailer.

JUDCGE GEARY: To the bridal retailer

M5. DONALDSON:. The manufacturers get the dresses
from-- the manufacturers provide the dresses to the
whol esal ers.

JUDGE CEARY: (kay.

M5. DONALDSON: Then the whol esal ers provide t hem
to the bridal retailers, which are the stores that you see
out here. And that isn't one store. That is the industry

t hat does not allow sanples to be sold by the bridal

retailers. That's not just -- you can go in any store
and -- well, in that time frane anyway.
And just to correct -- just to correct them |

opened ny business in 2009, not 2008, and | i ncorporated
it in 2015.
JUDGE GEARY: Ckay.
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M5. DONALDSON: Just as a matter of correction.

JUDGE GEARY: Ckay. So if, in fact, the
retailers were under sonme kind of contractual or ethical
obligation not to sell them-- but they do, in fact, sel
them don't they?

M5. DONALDSON: They don't sell them They
didn't sell themthen. Nowthey' ve lifted that a little
bit, but they were not permtted to sell them

JUDGE GEARY: What do you call the transaction

t hat your conpany was involved with if not a sell?

M5. DONALDSON: It wasn't a sell. | didn't
purchase it fromthe retailers. | got it on consignnent.
Wen | -- when | sold the dress to ny consuner -- okay? --

then there was a sell and it was a taxable sell and |
reported every single sale and paid collected tax on every
singl e sale.

JUDGE GEARY: Did you pay sone of the noney to
t he person or the conpany that supplied you the dress?

V5. DONALDSON:  Absol utely.

JUDGE CGEARY: Was that not a sell by that
conpany?

M5. DONALDSON: It was a sale once that -- once
t hat garnment sold, then by contract they got a percentage.

JUDGE GEARY: Correct.

M5. DONALDSON:  But | didn't outright up-front go
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and buy the dresses fromthem They gave themto ne on
consignnment. |If the dress sold, they got their share. |If
it didn't sell, then it either got donated or it went back
to that individual retailer

JUDGE GEARY: (Ckay. Let's assune that one of
those retailers supplied you with a dress and it sold.

Wul dn't that have been in violation of this rule that you
referred to that prevented themfromselling the dresses?

M5. DONALDSON: They are not allowed to sell them
directly to consuners off the rack. They can di spose
them but they can't sell them because the problemis that
t hey have the keystone and they have the MSRP.

So if they allow bridal retailers to start
selling those dresses at a discounted price, then the next
retailer down the street is still selling that dress at
the regular price. And they're not going to be able to
sell it because Mary Smith down the street is selling it

for 50 percent off.

So as a consignnment store, | can sell it because
|"mnot in direct conpetition with the retailer. |'mnot
aretailer. | don't sell dresses at the MSRP. | sel

themat a significantly reduced rate, and that's why |I'm
consi gnment and not a full-blown retailer.
JUDGE GEARY: Is there a docunent that sets forth

this rule or policy in the industry regarding retail sales
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of sanpl es?
V5. DONALDSON: |"msure that the brida
retailers have a contract with the whol esal ers.

JUDGE GEARY: (kay. But --

M5. DONALDSON: |I'mnot privy to that.
JUDGE CEARY: (Kkay.
MS. DONALDSON: |I'mnot a retailer.

JUDGE GEARY: Al right. So we don't have any in
evi dence here that you're aware of?

MS. DONALDSON:  No.

JUDGE GEARY: Ckay.

M5. DONALDSON: Because |I'mnot a retailer so |
can't get that contract from a whol esal er because |'m not
one of their authorized retailers.

JUDCGE GEARY: Ms. Paley said that you represented
to your custoners that these dresses were new, is that
correct?

M5. DONALDSON: That is not correct. | have
never represented to any of my custoners that these
dresses were new. | run an honest business. And, | nean,
if I would have been told in the very beginning that |
needed to collect taxes on alterations, | would have
col l ected taxes because, honestly, it nmakes no different
to me. It doesn't affect ny bottomline if | collect the

tax or | don't collect the tax.
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So when | got ny resale license, the |ady that
sat in the window, | asked her, if |I did alterations on
dresses that were consigned to ne, did | need to charge
tax and she told ne no. So | didn't charge tax. And
until | got audited, I didn't know any different. | was
doi ng what | thought | was supposed to do. They checked
nmy records and there were no di screpancies on ny sales and
t he col l ection of taxes.

You know, as a test for nyself, | went to a
person that does alterations in ny city and I took in a
brand new dress and | asked to have it altered and they --
| told themwhat | wanted done to it, and | asked t hem how
much it would cost. They gave nme a cash price, a Zelle
paynment -- or a Zelle paynent price and a credit card
price. If | paid -- they didn't ask nme if ny dress was
new or used. |If | paid themcash, | didn't have to pay
tax. If | paid them Zelle, | didn't have to pay tax. But
if | paid themby a credit card, | had to pay tax.

You know, | -- | have done everything that I
t hought | was supposed to do. | didn't try and be
di shonest. |'mnot dishonest with ny custonmers. They

cone in, and they want to know why are these dresses so
affordable. M answer is, because these are sanple
dresses that have been tried on, you know, have been used.

And they go, oh, they | ook so beautiful. | go, well, we
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t ake good care of them W put themall in plastic bags.
People that walk in ny store think it's
beautiful, and they think the dresses are gorgeous because
we take care of themand we try and nake them as good as

possi bl e because that's the was we stay in business.

JUDCGE GEARY: You anticipated one of ny questions
by -- by describing what you tell people. And is that
basically it? You basically give themthe -- the history
of the types of dresses you take in?

M5. DONALDSON:  Yes.

JUDCGE GEARY: Just like you described for us
t oday?

M5. DONALDSON: And, you know, when the auditor
cane out, | invited the auditor to cone to the store and
| ook at the store and | ook at the dresses. And he said --
he told ne, oh, I"'mnew. | don't really know anyt hing
about the bridal industry, but, boy, it sure is pretty in
here and the dresses | ook nice.

So | brought a dress fromthe back to show him
Well, this is one that | just got in, and | have to fix
the beading a little bit. 'Cause sone of the beads were
hangi ng down and the hemine was dirty from peopl e
dragging it across the floor.

So | said to him you know, | need to spot clean

the hemand fix the beads before | can put it out on the
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fl oor because, you know, we don't put dresses out there.
And He said, well, do you tell people these dresses are on
consignment? | said, no, | don't. | tell themhow I got
t hose dresses, that they were used dresses, they' re sanple
dr esses.

But people seemto use the word "consignnent” and
“thrift shop" interchangeably. And when they think you're
a thrift shop, they think they can cone in, they can
bargain and they can buy a dress for 50 dollars. W're
not a thrift shop. W have quality nerchandi se that we
sell at a reasonable rate because it's al ready been used.

And if those bridal retailers don't pay on their
transacti on when they purchase those sanples, that's not
my issue. That's an issue maybe CDTFA needs to take up
with the bridal retailers because they purchase those
sanpl es outright for the purpose of using them the
sanples, in their store in order to get people to buy
t hose styl es.

And that's how they nmake their noney. They get
orders off of those sanples. And those sanples -- sone of
themmay be tried on two or three tines. Sonme of them
tried on a hundred tines, depending on the style and the
si ze because those sanples don't cone in sizes 0 to 32. |
do have those sizes in the store, and that's because | get

sone of them from i ndi vi dual s.
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JUDGE GEARY: Thank you. Let ne ask Ms. Paley a
guesti on.

You were tal king about Respondent's determ nation
of a percentage of the fabrication |abor that was actually
nont axabl e because it pertained to fabrication on the
dresses that were, in the Departnent's view, used, the
ones that were obtained fromforner brides or people who
had worn the dresses. |Is that how you nade t hat
determ nati on?

M5. PALEY: No. W actually have no evidence of
consignment from-- I'msorry. [|'ll turn ny sound on.

| do not have in evidence --

JUDGE GEARY: Try to speak into the m crophone
phone a little bit better.

MS. PALEY: Yes.

There were other alterations done, such as pants

and things of that sort. | do not have any of the
consi gnment records fromindividuals. | have the
indication that -- such as Exhibit E-3, the vendor

letters, that information.

And if may | address sonme of your other
gquestions. My | respond to those as well ?

JUDGE GEARY: (Questions that | asked
Ms. Donal dson?

M5. PALEY: Ms. Donal dson and M. Huxsoll.
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JUDGE GEARY:  Sure.

M5. PALEY: You had asked about the difference of
trying on a dress but ordering a different one. And,
again, | would draw that simlar analogy to the car
i ndustry in which you go and test drive a Tesla, but you
don't get to take that specific one hone. You place an
order, and that car cones in for you at a later tine. So
it's -- it's not -- | nean, it's different, but there is
al so, again, that sane overl ap.

As far as the contention that they had indicated
that they did not tell -- or excuse nme, that they told
custoners that they were new, | would just point the panel
to Exhibit A page 3, footnote 6, which is the 15th page
of the PDF in which that statenent is attributed to her
and preserved. And, again, we do not have those
consi gnment records of individuals --

JUDGE GEARY: Al right.

M5. PALEY: -- in the record.

MR. PARKER: Judge Ceary, | just want to add
sonet hing on. Sone of the nontaxable itens that we
identified in the record, including preservation of gowns.
There were tuxedo rentals that | believe they rented from
somewhere el se that we treated as nontaxable in the
nont axabl e anmounts, and that's what nakes up the

7.93 percent to be allowed as nontaxable itens.
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JUDGE CEARY: Thank you.

M5. DONALDSON: If | may respond to that. |
never told the auditor that |I tell people they' re new
Hs interpretation of what | said m ght have been that,
but | never said that because | never ever have told ny
custoners that these dresses are new

| said -- | said, | don't tell them-- he asked
me directly, do you tell themthey' re on consignnent?
said, no, | do not. |[If that was his interpretation then,
that because | don't tell themthey' re on consignnent that
| tell themthey're new, that's his interpretation. But
never tell ny custoners these dresses are new.

And as far as the car, | nean, a car deal er denos
a car; okay? But they don't buy that car for the purpose
of using it as a sanple. It just -- they take a car out
of their fleet, and they |let people test drive them But
then when they sell it, they don't sell it as a -- that
they took it in on consignnment and they're selling it at
50 percent of the MSRP. | nean, that's kind of not the
same. And | don't know.

You know, the auditor also went through all ny
contract books. And | did show him-- 'cause every --
every garnent that cones into the store goes on a
contract. And | did show himcontracts from i ndivi dual s,

as well as fromthe bridal retailers. So if he didn't
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make note of that, | nean -- and they asked ne to produce
records, which I did. But they never asked ne to see
contracts of individuals 'cause |I could have provided

t hose.

JUDGE GEARY: Al right. Thank you,

Ms. Donal dson. Did you have anything el se you wanted to
add, Ms. Donal dson? | know we've asked quite a few
guestions, and you've provided additional information. Is
there anything el se you wanted to cover in your final
concl udi ng remar ks?

M5. DONALDSON: | do want to just say that we do
not performfabrication of garnents. You know, we -- we
take themin. W hemthem W do sinple things, but we
don't fabricate or restore garnents. So | don't know how
that canme into being, but we do not.

We don't nake dresses. W don't take dresses.

Li ke, 1've had custoners ask ne if they could bring in
their nother's dress and we could redo it and nake it
their wedding dress. No. W don't do that. You know, we
refer themto sonebody who m ght.

And | can tell you, on a regular basis, fromny
alterations, the question | get asked all the tine is, how
conme ny alterations cost alnbst as nmuch as ny dress? And
t he answer is, because the dress you bought you bought at

a reduced price.
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The alterations that are perforned on your dress,
if you paid one dollar for that dress or you paid
10,000 dollars for the dress, the labor that it takes to
hem your dress or take in your dress or add bust pads is
the sane anount. You don't get a reduction on the
alterations cost.

So once you educate that customer why their dress
is not at the full MSRP and why the alterations cost that
much, you know, then it's okay. But that is the question
t hat they al ways have.

JUDGE GEARY: Ckay.

M5. DONALDSON:.  Thank you.

JUDGE CEARY: You're wel cone.

Ms. Donal dson, you submt the matter?

M5. DONALDSON:  Yes.

JUDGE GEARY: Ms. Pal ey, you submt?

M5. PALEY: Yes. Thank you.

JUDGE CEARY: You're wel cone.

This case is submtted on June 7, 2023 at
1:59 p.m The record in this hearing is now cl osed, and
the hearing is concl uded.

Thank you everybody for participating. |In the
com ng weeks, the panel will neet to consider the matter,
and OTAwill send a witten opinion to the parties within

100 days of today's date.
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Thi s concludes OTA s afternoon cal endar for
today. OTA will reconvene tonorrow norning at 9:30 for
sonme other matters.

Thank you very nuch, everybody.

(The proceedi ngs adjourned at 1:59 p.m)
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HEARI NG REPORTER S CERTI FI CATE

I, Jennifer Vallejo, Hearing Reporter in and for
the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs was
taken before ne at the tine and place set forth, that the
testi nony and proceedi hgs were reported stenographically
by me and | ater transcribed by conputer-aided
transcription under ny direction and supervision, that the
foregoing is a true record of the testinony and
proceedi ngs taken at that tine.

| further certify that | amin no way interested
in the outcone of said actions.

| have hereunto subscribed nmy nane this 5th day

of July, 2023.

e t‘éﬂ -Uai&u,b

JENNI FER VALLEJO
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       1         Cerritos, California; Wednesday, June 7, 2023

       2                           1:07 p.m.

       3   

       4   

       5            JUDGE GEARY:  All right, everybody.  Welcome to

       6   the Office of Tax Appeals.  We are here for the hearing in

       7   the appeal of M. Donaldson, which is Office of Tax Appeals

       8   or OTA Case Number 19105417.  Today is June 7, 2023, and

       9   the time is 1:07 p.m.

      10            This hearing is being heard in Cerritos,

      11   California by a panel of three Administrative Law Judges.

      12   As a reminder, OTA is not a court.  It is an

      13   administrative tribunal staff by tax experts and is

      14   completely independent of the State's tax agencies.

      15            My name is Mike Geary.  I will take the lead in

      16   conducting the hearing today, and I'm joined on the dais

      17   by my colleagues, Administrative Law Judges Andrea Long

      18   and Suzanne Brown.

      19            After the hearing, the panel will discuss the

      20   arguments and evidence.  Each of us on the panel will have

      21   an equal voice in those discussions, and a decision on an

      22   issue is made when at least two of us agree.

      23            Any of us on the panel may ask questions today or

      24   otherwise participate in the hearing to ensure that we

      25   have all the information needed to correctly decide the
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       1   appeal.

       2            Consistent with OTA's goal to be completely open

       3   and transparent, today's hearing can be seen and heard in

       4   its entirety on OTA's YouTube channel.  In addition, our

       5   stenographer, Ms. Vallejo is helping us to make a record

       6   of this hearing.

       7            We can all help Ms. Vallejo by speaking loudly

       8   and clearly and by not interrupting another speaker.  I

       9   should also caution you about not speaking too quickly.

      10   When needed, Ms. Vallejo or perhaps one of us on the dais

      11   may remind you or ask for clarification.

      12            The YouTube recording of this hearing will remain

      13   available to be viewed online for some period of time.

      14   And I don't know how long they stay up.  It could be

      15   years.  And, eventually, a written transcript of the

      16   hearing will be available on OTA's website.

      17            All right.  We're ready to have Ms. Vallejo start

      18   her record.

      19            Ms. Vallejo, are you ready?

      20            THE REPORTER:  I am.  Yes.

      21            JUDGE GEARY:  All right.  Thank you.  Let's go on

      22   that record.

      23            And we'll begin by asking the parties to identify

      24   themselves.

      25            Ms. Donaldson, I see you are here today.  And you
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       1   are going to be representing yourself in this hearing;

       2   correct?

       3            MS. DONALDSON:  Correct.

       4            JUDGE GEARY:  All right.  And you have with you

       5   your husband; correct?

       6            MS. DONALDSON:  Steve.

       7            JUDGE GEARY:  Steve Donaldson?

       8            MR. DONALDSON:  Correct.

       9            JUDGE GEARY:  Welcome to both of you.

      10            Ms. Paley, I see you're here.  Why doesn't the

      11   Department identify themselves?  Starting with you,

      12   Ms. Paley?

      13            MS. PALEY:  Thank you.  I'm Sunny Paley.  I'm an

      14   attorney with the Department.

      15            MR. HUXSOLL:  Cary Huxsoll, also an attorney with

      16   the Department.

      17            MR. PARKER:  Jason Parker, Chief of Headquarters

      18   Operations Bureau, with the Department.

      19            JUDGE GEARY:  Thank you.  Welcome again,

      20   everybody.

      21            It's my understanding, Ms. Donaldson, that you

      22   will be testifying today; is that correct?

      23            MS. DONALDSON:  That's correct.

      24            JUDGE GEARY:  All right.  And do you have anyone

      25   else that you expect to testify today?
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       1            MS. DONALDSON:  No.

       2            JUDGE GEARY:  Respondent, does Respondent plan on

       3   offering any witness testimony today?

       4            MS. PALEY:  No.  Thank you.

       5            JUDGE GEARY:  The parties provided copies of

       6   exhibits to each other and to OTA.  The exhibits for --

       7   have been marked for identification in this appeal.  And

       8   they have been included in an electronic binder.  And I

       9   believe the parties were notified that that binder was

      10   available for download.

      11            In that binder is Appellant's Exhibit 1 marked

      12   for identification only so far.  That exhibit is also the

      13   same as one of Respondent's exhibits.  That would be

      14   Exhibit E-3 in Respondent's exhibits.  So I assume

      15   Respondent will have no objection to Appellant's

      16   Exhibit 1.

      17            Is that right, Ms. Paley.

      18            MS. PALEY:  Correct.

      19            JUDGE GEARY:  All right.  Respondent's exhibits

      20   are marked A through E, and E is actually sub-marked E-1

      21   through E-4 for identification.

      22            Ms. Donaldson, have you had an opportunity to

      23   look over the documents that the CDTFA, that the

      24   Department wants to offer into evidence?

      25            MS. DONALDSON:  Okay.  Yes, I have.
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       1            JUDGE GEARY:  Is your microphone on?

       2            MS. DONALDSON:  Yes, I have.

       3            JUDGE GEARY:  Thank you.

       4            Do you have any objection to any of those

       5   documents?

       6            MS. DONALDSON:  No.

       7            JUDGE GEARY:  I should have -- I should have

       8   mentioned to the parties.  And that was -- I neglected to

       9   do that.  The microphones that are in front of you have a

      10   button.  If you are speaking, press the button and the

      11   green light will light.  That means you have a live

      12   microphone.

      13            When you are not speaking, turn the microphone

      14   off so it doesn't pick up speech that you do not want to

      15   be part of the record.  And when you are speaking on the

      16   record, you need to speak right into the microphone.  And

      17   if you look away at a document, try to do it in a way that

      18   keeps your mouth relatively close to the microphone.

      19            If everybody would do that, it would make it

      20   easier, particularly for the people who are watching the

      21   live stream, to hear what is being said.

      22            All right.  I am admitting all the exhibits; that

      23   is Appellant's Exhibit 1 --

      24            (Appellant's Exhibit 1 was received in

      25            evidence by the Administrative Law Judge.)

0010

       1            JUDGE GEARY:  -- and Respondent's Exhibits A

       2   through E.

       3            (Respondent's Exhibits A-E were received in

       4            evidence by the Administrative Law Judge.)

       5            JUDGE GEARY:  Let's talk about the issue that the

       6   judges are going to be asked to address.

       7            We -- we had a prehearing conference and

       8   discussed the issue at that conference, and the parties

       9   agree that the sole issue is whether Appellant is entitled

      10   to a reduction of the measure of disallowed claimed

      11   nontaxable labor.

      12            Ms. Donaldson, do you agree that that is the

      13   issue OTA will be addressing?

      14            MS. DONALDSON:  Yes, I do.

      15            JUDGE GEARY:  Thank you.

      16            And, Ms. Paley, do you agree?

      17            MS. PALEY:  Yes.

      18            JUDGE GEARY:  All right.  Any questions before --

      19   let me talk briefly about time estimates.

      20            At the prehearing conference, Ms. Donaldson said

      21   she needed about 20 minutes for her presentation, and OTA

      22   granted her that 20 minutes.  Respondent also expected to

      23   need about 20 minutes, and that was granted.

      24            So today, Ms. Donaldson, do you think you still

      25   will be able to complete your argument within about
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       1   20 minutes?

       2            MS. DONALDSON:  Yes.

       3            JUDGE GEARY:  Thank you.  I wasn't sure whether

       4   that came across or not.

       5            MS. DONALDSON:  Yes, I will.

       6            JUDGE GEARY:  Okay.  Thank you.

       7            MS. DONALDSON:  Thank you.

       8            JUDGE GEARY:  Ms. Paley, is 20 minutes still

       9   going to be enough for Respondent?

      10            MS. PALEY:  Yes.  Thank you.

      11            JUDGE GEARY:  And I think I mentioned to you and

      12   to the parties at the prehearing conference that, at the

      13   conclusion of Respondent's argument, I will allow you and

      14   other -- you, Ms. Donaldson, another five minutes or so if

      15   you want to give some concluding remarks; okay?

      16            MS. DONALDSON:  Yes, sir.  Thank you.

      17            JUDGE GEARY:  Yes.  You don't have to use those,

      18   but they're available for you and I'll give you an

      19   opportunity to use them.

      20            MS. DONALDSON:  Okay.

      21            JUDGE GEARY:  Any questions, Ms. Donaldson,

      22   before I begin and you are allowed to start your argument?

      23            MS. DONALDSON:  No questions.

      24            JUDGE GEARY:  Thank you.

      25            Ms. Paley, any questions?
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       1            MS. PALEY:  No.  Thank you.

       2            JUDGE GEARY:  All right.  Ms. Donaldson, you may

       3   begin.

       4            MS. DONALDSON:  Thank you.

       5            JUDGE GEARY:  Excuse me.  You're going to be

       6   giving, probably, I take it, a combination of testimony

       7   and argument at the same time?

       8            MS. DONALDSON:  Yes, sir.

       9            JUDGE GEARY:  Probably?

      10            MS. DONALDSON:  Yeah.

      11            JUDGE GEARY:  All right.  Let me administer an

      12   oath or affirmation to you.

      13   

      14                         M. DONALDSON,

      15   produced as a witness, and having been first duly sworn in

      16   by the Administrative Law Judge, was examined and

      17   testified as follows:

      18   

      19            JUDGE GEARY:  Thank you.

      20            Now you may proceed.

      21   

      22                          PRESENTATION

      23            MS. DONALDSON:  Okay.  First of all, I'd like to

      24   thank the OTA panel judges and the other persons that are

      25   present today for allowing this hearing to be changed due
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       1   to an ongoing health issue.  I appreciate the

       2   consideration in accommodating my request.

       3            So I feel the best way to address the appeal

       4   decision is to address the central issue of whether the

       5   alterations performed during the time frame of

       6   July 1st, 2014 through June 30th, 2017 should have been

       7   considered as nontaxable labor.

       8            First, I'll point out that the bridal industry in

       9   itself has two season.  It's the spring and the fall.  The

      10   bridal company or the wholesalers present their

      11   collections at these times.

      12            And because trends and styles change, this season

      13   system forces the retailers to purchase sample gowns twice

      14   a year and to turn inventory in order to stay relevant and

      15   current.  So this will be important as we look at the

      16   cyclical process of the conception of the sale of the

      17   bridal gown.

      18            So a bridal gown begins with a concept or a

      19   design created by an individual or a team of designers

      20   associated with a bridal company, who we will call the

      21   wholesaler.  Once the designs for numerous styles are

      22   created, the bridal companies or the wholesalers then

      23   present these designs to a factory -- normally, in China

      24   or Vietnam -- for fabrication or manufacturing.

      25            So the prototypes are then created and supplied
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       1   to the bridal companies or the wholesalers for their

       2   approval or modifications.  If they approve them, then

       3   multiple samples of the chosen styles are produced for the

       4   purpose of showcasing these styles to the bridal retailers

       5   via industry markets or sales reps, store visits or

       6   catalogs.  So if they're not approved, the prototype then

       7   remains with the bridal company to be disposed of because

       8   it will not go into production.

       9            Okay.  So the bridal retailers subsequently place

      10   orders and purchase those samples from the bridal

      11   companies that they think will be good sellers in their

      12   stores.  Upon arrival, these samples are then placed in

      13   the stores as inventory for the consumer to try on and

      14   potentially order.

      15            So any time you walk into a bridal store, you're

      16   not looking at gowns that you're going to buy.  You're

      17   looking at samples that you're going to try on and then

      18   place an order for purchase.  So the bridal companies, the

      19   wholesalers, require a keystone or a markup anywhere

      20   between two and three times the wholesale cost.  In other

      21   words, the MSRP, the manufacturer's suggested retail

      22   price, is two to three times the price of the sample that

      23   the bridal retailer originally purchases from that

      24   wholesaler.

      25            So once that sample is placed on the floor, the
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       1   consumer comes in, tries on the garment, makes a selection

       2   and then places an order.  In turn, the bridal retailer

       3   places the order with the wholesaler or the bridal

       4   company, who then sends off that order to the factory to

       5   be produced or manufactured.

       6            Upon completion of the garment, it's sent back to

       7   the wholesaler, who then inspects the garment and ships it

       8   to the bridal retailer.  That bridal retailer then ships

       9   or gives the gown to the customer brand new, never tried

      10   on, with tags.  So that's how that dress gets to that

      11   consumer and that bride.

      12            Okay.  So it's clear at this point that the gowns

      13   that are purchased from the bridal companies or the

      14   wholesalers by the bridal retailers are -- that are used,

      15   the samples to be tried on, are, in fact, used for their

      16   intended purchase.  They're purchased from the bridal

      17   companies to be used as samples in their stores for the

      18   consumers to try on, not to buy.

      19            Bridal companies prohibit bridal retailers from

      20   selling their samples off the rack to the consumer, and

      21   they also require that keystone, that markup of two to

      22   three times of that wholesale cost.

      23            So to continue the life cycle of the bridal gown,

      24   go back to my introduction where I mentioned trends and

      25   seasons.  In order for bridal retailers to stay relevant
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       1   and current and in business, they are faced with the issue

       2   of turning over their inventory each season.

       3            So the inventory that they've created in their

       4   stores is with sample gowns that were purchased from those

       5   wholesalers and used for try-ons.  So at the end of the

       6   season, to make room for the samples that they buy for the

       7   next season, they need to dispose of that inventory.

       8            And that inventory now are used bridal gowns that

       9   they can't sell in their stores because the wholesalers

      10   don't allow it.  If they do that, then they are not

      11   allowed to repurchase from that line in the future.  So

      12   that -- that has stood for years and years and years,

      13   until the pandemic.  So -- but the time frame we're

      14   looking at, that was still in place.

      15            So now what happens is they have to figure out

      16   what to do with that used inventory, and that's where

      17   Beverly Hills Bridal ExChange comes into the picture.  So

      18   Beverly Hills Bridal ExChange provides a valuable service

      19   to the retailers and to some individuals.

      20            Instead of adding more textiles, the used gowns,

      21   to landfills, Beverly Hills Bridal ExChange offers the

      22   bridal retailers and individuals a consignment option.  So

      23   Beverly Hills Bridal ExChange is not a reseller, not a

      24   thrift store or not a manufacturer.  It is, in fact, truly

      25   a consignment store.
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       1            So Beverly Hills Bridal ExChange works with the

       2   bridal retailers for the individuals to place their used

       3   gowns on contracts with terms specified as to the length

       4   of the contract, the percentage split, the condition of

       5   the garment, the ownership and transferability and

       6   liability.

       7            Beverly Hills Bridal ExChange sells used gowns

       8   acquired through consignment.  No gowns are purchased

       9   either from bridal retailers, wholesalers or

      10   manufacturers.

      11            Beverly Hills Bridal ExChange offers additional

      12   services, such as selling bridal accessories, garment

      13   preservation service, tuxedo rentals, complimentary gown

      14   storage until their wedding date and garment steaming.

      15   Alterations are also offered through the store as a

      16   convenience to that customer but are performed by a

      17   subcontractor.

      18            These additional services not only provide the

      19   store with an additional revenue stream but offer the

      20   customer a one-stop shopping experience 'cause, while

      21   they're in the store, they can decide if they need

      22   something else.  Alterations are never included with the

      23   sale of a dress.  They have not been from the time the

      24   store came into being until today.

      25            The service is offered at the time that the
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       1   customer pays for the dress as a convenience, but they are

       2   also told, even if we store their dress for them, they may

       3   come back, pick it up, take it and take it out to somebody

       4   else to have it altered.  They can take it to a local

       5   seamstress.  They can take it to the friend of a family.

       6   But if they choose to have their alterations done in the

       7   store, then we set up a future appointment.

       8            None of those dresses that they purchase in our

       9   store are new dresses.  These are all used dresses that

      10   come from the retailers or from individuals.  If it's an

      11   individual, it was used for the purpose it was intended.

      12   It was worn down the aisle.  But if it's from a bridal

      13   retailer, it also was used for its purpose before we got

      14   it because it was purchased from the manufacturer or the

      15   wholesaler as a sample and used as a sample until they had

      16   to get rid of it.

      17            So to the contention that Beverly Hills

      18   Bridal ExChange restores the gowns to their original

      19   condition or new condition, as stated in CDTFA's appeal

      20   decision, we're not a fabricator.  We don't restore gowns.

      21   We don't have the ability to restore gowns, nor do we have

      22   the knowledge to do that.

      23            We at times need to perform some minor repairs or

      24   cleaning to the samples in order to place them on the

      25   sales floor, but in no uncertain terms are we able to
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       1   restore a gown to its original condition.  We can't make

       2   that gown brand new anymore and we can't put new tags on

       3   it and we can't sell it at the MSRP because it no longer

       4   is a new dress.

       5            So Beverly Hills Bridal ExChange offers those

       6   dresses at 50 percent of the MSRP or less, and those

       7   prices indicate to those consumers that walk through the

       8   door that these are not new dresses.  So it is impossible

       9   for us or for anybody else to restore a bridal gown, a

      10   used bridal gown, back to its original condition.  It

      11   can't be done.

      12            So for the reasons that I've presented today, I'd

      13   ask that you consider dismissing the claim and finding

      14   that the alterations were, in fact, nontaxable labor

      15   because the alterations were performed on used garments.

      16            And I don't think I used up my whole 20 minutes,

      17   but --

      18            JUDGE GEARY:  No.  You were very efficient.

      19   Thank you.  I'm going to find out if my colleagues have

      20   any questions for you.  Or they may choose to reserve

      21   until after they hear from CDTFA.

      22            Judge Brown, did you have any questions?

      23            JUDGE BROWN:  I will reserve my time until after

      24   we hear CDTFA's presentation.  Thank you.

      25            JUDGE GEARY:  Thank you.
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       1            Judge Long?

       2            JUDGE LONG:  I have no questions.  Thank you.

       3            MS. DONALDSON:  Thank you.

       4            JUDGE GEARY:  I may have questions after CDTFA

       5   gives its presentation also.  Thank you very much.

       6            MS. DONALDSON:  Okay.  Thank you.

       7            JUDGE GEARY:  Ms. Paley, are you ready?

       8            MS. PALEY:  Yes.  Thank you.

       9            JUDGE GEARY:  You may proceed.

      10   

      11                          PRESENTATION

      12            MS. PALEY:  Good afternoon.  From 2008 to 2017,

      13   Appellant operated Beverly Hills Bridal ExChange in

      14   Corona, California.  In 2018, Appellant incorporated the

      15   business.  The business model involved the consignment

      16   sale of bridal and prom dresses and accessories.

      17   Appellant also rented tuxedos, offered dress steaming and

      18   preservation services and alterations to clothing

      19   purchased by customers.

      20            Appellant contracted with bridal dress vendors to

      21   sell sample bridal dresses that had been discontinued by

      22   the manufacturer or from a prior fashion season or tried

      23   on, displayed at bridal shows or worn by models at photo

      24   shoots and runway shoots at bridal stores.

      25            For each dress sale, Appellant remitted
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       1   approximately 40 to 50 percent of the sales price to the

       2   vendor.  If a dress was not sold within a specified

       3   period, the dress was returned to the vendor or donated.

       4   That's from Exhibit E-3, the Stephanie Leigh Bridal

       5   letter.

       6            Sales tax is imposed upon all retailers for their

       7   retail sales of tangible personal property in the state

       8   measured by the retailer's gross receipts, unless a

       9   specific exclusion or exemption applies; Revenue and

      10   Taxation Code, Section 6051.  All of the retailers gross

      11   receipts are presumed subject to tax, unless the retailer

      12   can prove otherwise; Revenue and Taxation Code,

      13   Section 6091.

      14            Appellant added sales tax reimbursement to the

      15   sales price.  For the liability period July 1, 2014 to

      16   June 30th, 2017, Appellant reported total sales of 751,481

      17   and claimed deductions of 32,853 for nontaxable labor for

      18   alteration services on new and used dresses and 124,915 as

      19   other deductions.

      20            During the audit, Appellant indicated deductions

      21   represented nontaxable alteration services performed on

      22   bridal dresses and tuxedo rentals.  Revenue and

      23   Taxation Code, Section 6006, Subdivision B, define sale to

      24   include the producing, fabricating or processing of

      25   tangible personal property for consideration for
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       1   consumers.

       2            Pursuant to Regulation 1524, alterations to new

       3   clothing -- meaning any work performed on new clothing to

       4   meet the requirements of the customer -- is fabrication of

       5   tangible personal property, and charges for those

       6   alterations are subject to tax.  Charges for alterations

       7   to used clothing are not subject to tax.

       8            At issue for this hearing is whether Appellant is

       9   entitled to a reduction of the measure of disallowed

      10   claimed nontaxable labor; more plainly, whether the

      11   alterations were of new or used clothing.

      12            Appellant informed customers that the dresses

      13   were new.  Yet, Appellant contends that the sample wedding

      14   dresses it altered were used.  There is no dispute that

      15   some of the sample wedding dresses had been discontinued

      16   styles or deployed by the bridal salon as model dresses

      17   for purposes of demonstration or display to allow brides

      18   to see what the dresses look like on them.  Yet, there

      19   hadn't been a taxable use prior to their sale at retail.

      20            Much like allowing customers to test drive a car

      21   or taking a photograph of it for an advertisement, such

      22   use is demonstration and display and doesn't make a new

      23   car used.  They take on miles.  They get dirty.  But like

      24   a car or TV, these dresses have never been sold before.

      25   Discounted in price perhaps, but not used.
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       1            Since the bridal vendors did not make any use of

       2   the sample wedding dresses other than demonstration and

       3   display and these dresses were not functional and used

       4   until after the Appellant altered the dresses for its end

       5   consumers, the sample dresses were new items under

       6   Regulation 1524.  The fact that they were sold at a

       7   discount to account for wear and tear or outdatedness does

       8   not change the application of tax.

       9            With regard to the question of alterations,

      10   Regulation 1524 provides that charges for alterations

      11   performed to new clothing are subject to sales tax because

      12   such alterations are considered fabrication labor.  The

      13   charges for alterations performed to used clothing are not

      14   subject to sales tax because such alterations are repair

      15   labor.

      16            The Court of Appeals upheld the validity of

      17   Regulation 1524 in the 1984 California 3rd District

      18   Court of Appeals case of Duffy versus State Board of

      19   Equalization.

      20            Again, during the appeals process, Appellant

      21   stated that she told customers the dresses were new and

      22   did not indicate to them that the sales were on

      23   consignment because oftentimes customers believe that

      24   dresses on consignment may be used.  This was not a

      25   secondhand shop selling functionally worn products from
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       1   end customers and were selling them.

       2            We submit, therefore, that the sample wedding

       3   dresses constituted new clothing under Regulation 1524 at

       4   the time that they were altered by Appellant and

       5   Appellant's charges for alterations were subject to tax.

       6            During the audit, the Department compared

       7   reported total sales and recorded total sales based on

       8   point of sale or POS records for the liability period and

       9   found no material difference.

      10            In order to verify Appellant's claimed nontaxable

      11   labor reductions, the Department examined Appellant's POS

      12   records and found that Appellant charged her customers for

      13   alteration services when selling bridal dresses and

      14   claimed these charges as nontaxable labor or as the other

      15   deductions on her sells and use tax returns.

      16            In this case, Appellant contends that she also

      17   performed alterations on used clothing brought in by

      18   customers not sold at the store.  The evidence does not

      19   support a greater percentage of nontaxable labor than the

      20   7.93 percent allowed in the audit.  That's Exhibit A-1,

      21   Schedule 12-B.

      22            When a taxpayer challenges a notice of

      23   determination, our Exhibit B, the Department has the

      24   burden to explain the basis for that deficiency.

      25            Here, the Department compiled and examined

0025

       1   Appellant's own sales invoices for a test period -- fourth

       2   quarter, 14, third quarter, 15, second quarter, 16 and

       3   first quarter, 17 -- and used a recognized audit

       4   procedure, the use of a block test, with the best

       5   available evidence, Appellant's own sales invoices, to

       6   determine the measure of disallowed nontaxable labor

       7   sales.

       8            When the explanation appears reasonable, the

       9   burden of proof shifts to the taxpayer to explain why the

      10   asserted deficiency is not valid.  Except as otherwise

      11   specifically provided by law, the burden of proof is upon

      12   the taxpayer to prove all issues of fact by a

      13   preponderance of the evidence.  That is, the taxpayer must

      14   establish by documentation or other evidence that the

      15   circumstances it asserts are more likely than not to be

      16   correct.

      17            In this case, Appellant has not produced any

      18   evidence establishing that the measure of disallowed

      19   nontaxable labor is overstated.  Instead, Appellant

      20   contends that all the wedding gowns she altered were used

      21   because they had been worn by models for photo shoots and

      22   modeling events and displayed at bridal shows and required

      23   restoration before she offered them for sale to customers.

      24            Again, we submit that discontinued fashion or

      25   such demonstration and display did not render these items
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       1   used for the purposes of the alterations she performed.

       2   Appellant has not provided any evidence that the wedding

       3   gowns were used for any purpose other than demonstration

       4   or display prior to being sold to Appellant's customers.

       5   And, in fact, by her own admission, she represented them

       6   as new for sale to her customers.

       7            Therefore, we submit that the sample wedding

       8   gowns constituted new clothing at the time in which they

       9   were sold and altered by Appellant and that the

      10   alterations were a step in fabricating new

      11   custom-fitted wedding gowns for her customers.  Based on

      12   the law and evidence, we submit to the panel that there is

      13   no basis for the adjustment to the measure of disallowed

      14   claimed nontaxable labor.  Thank you.

      15            JUDGE GEARY:  Thank you, Ms. Paley.

      16            I neglected to offer Respondent an opportunity to

      17   ask the Appellant witness questions.  Did you have any

      18   questions, factual questions, for Ms. Donaldson?

      19            MS. PALEY:  No.  Thank you.

      20            JUDGE GEARY:  All right.  And I also want to

      21   explain to Ms. Donaldson, who may be asking herself, why

      22   did that man put me under oath but not the lady who is

      23   speaking for Respondent, it's because you actually

      24   testified to factual matters and Ms. Paley only gave

      25   argument, in case you were wondering about that.
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       1            Before I allow you to give any concluding remarks

       2   that you wish to give, I'm going to turn again to my

       3   co-panelists to see if they have questions.  We'll start

       4   with Judge Brown.

       5            JUDGE BROWN:  Thank you.  I'll start with

       6   questions for CDTFA.

       7            Earlier, during your presentation, Ms. Paley, you

       8   said that -- you referred to how these dresses are sold at

       9   a discount to account for wear and tear.  So how is that

      10   different from used?

      11            MS. PALEY:  It's much like when you test drive a

      12   car.  A car gets miles put on it.  You probably have to

      13   clean the car prior to selling it, but it's still

      14   considered a new car.  But that is why it is sold for much

      15   less than another shop or normal as if it had not been

      16   displayed and had that wear and tear.

      17            JUDGE BROWN:  And you referred to the standard of

      18   demonstration and display, which, of course, is part of

      19   the definition that we look at when determining whether

      20   something is a sale for resale.  But why does that apply

      21   to whether clothing -- why is that the standard that

      22   you're applying for whether clothing is new or used?

      23   Because can't there also be use that is different from

      24   sale?

      25            MS. PALEY:  Yes.  However, we have no evidence

0028

       1   that there is a taxable use in that chain.  There is --

       2   when it goes from the wholesaler to the retailer, that is

       3   not taxed.  When the retailer uses them in their store,

       4   they're not paying a use tax.  So this is the first

       5   taxable sale.

       6            MR. HUXSOLL:  And with respect to used clothing,

       7   Court and Duffy, which upheld the Department's contention

       8   in that case that the principle that fabrication of a

       9   product is not complete until the purchaser has used the

      10   product for its intended purpose.

      11            And so when we're looking at used clothing, we're

      12   looking at whether it's reached that stage and the

      13   fabrication has been completed.  And the use that

      14   Appellant is discussing in terms of arguing why it's used

      15   clothing is stuff that we would normally consider

      16   demonstration or display.  And so that does not change the

      17   fact that the fabrication process is ongoing before the

      18   clothing is used, ultimately, for its intended purpose.

      19            JUDGE BROWN:  But some of the letters from the

      20   suppliers mention that one of the uses of the dresses were

      21   models wearing the clothing for fashion shows and photo

      22   shoots.  Is that not a functional use?

      23            MS. PALEY:  It is not a taxable use.  And, again,

      24   we would draw that comparison much like the decision

      25   discussed; televisions on for display, that they are being
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       1   used and that you can check them out to see how the screen

       2   looks, what the quality is like.  But, ultimately, when

       3   that television is sold or the car is sold, it is still

       4   new.  And, again, it'd be different if there had been a

       5   prior taxable --

       6            JUDGE BROWN:  I guess, the --

       7            MR. HUXSOLL:  Sorry.  May I add on to that?

       8            JUDGE BROWN:  Sure.  Go ahead.  Yes.

       9            MR. HUXSOLL:  Annotation 210.0180 also recognizes

      10   that jewelry that's loaned out for a demonstration in

      11   motion picture by actors is considered demonstration and

      12   display.

      13            So it's -- again, it's -- it's not a taxable use

      14   of the activity.  We don't have the retailer doing that.

      15   We don't have -- we haven't reached the point.  The fact

      16   that it's -- I'm just trying to point out that the use of

      17   it in the modeling or the -- is considered still

      18   demonstration and display, nontaxable demonstration and

      19   display.

      20            JUDGE BROWN:  And I'm sorry.  Could you repeat

      21   that annotation number, 210. --

      22            MR. HUXSOLL:  210.0180.

      23            JUDGE BROWN:  Thank you.

      24            I think that's all I have right now.

      25            JUDGE GEARY:  Thank you, Judge Brown.
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       1            Judge Long, do you have any questions?

       2            JUDGE LONG:  Not at the moment.  Thank you.

       3            JUDGE GEARY:  I think I may have a few questions;

       4   first for Ms. Paley and Respondent.

       5            Respondent's contention is that the key is, is it

       6   new or is it used and that the -- the answer lies in

       7   whether or not the object on which the fabrication labor

       8   is being applied has yet been the subject of a taxable

       9   sale.

      10            MS. PALEY:  It's the totality of the

      11   circumstances, but yes.  That is a factor.

      12            JUDGE GEARY:  Okay.  What about Ms. Donaldson's

      13   argument that -- it's all right if I refer to you as

      14   Ms. Donaldson?  Is that okay?

      15            MS. DONALDSON:  Uh-huh.

      16            JUDGE GEARY:  Okay.  The argument that these

      17   gowns were provided to the retailer not for use as a gown

      18   to be worn at a wedding or other event but to be used only

      19   for demonstration.  Therefore, her contention is that they

      20   were used for the purpose for which they were intended.

      21            What about that argument?

      22            MS. PALEY:  Well, just because that one retailer

      23   was not allowed to?  Ultimately, she is a retailer who is

      24   being allowed to use it for that --

      25            MS. DONALDSON:  I'm not a retailer.  I'm not a
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       1   retailer.

       2            JUDGE GEARY:  All right.  You'll be able to

       3   respond in a moment.  And when you do, make sure you have

       4   your microphone on.

       5            Go ahead.

       6            MS. PALEY:  Their contract may prohibit that

       7   retailer from doing so.  But, ultimately, it's still in

       8   the line of sales.  It may go to a different storefront to

       9   sell to an end user, but ultimately it is getting there.

      10   And, again, they are not paying a use tax.  There is not

      11   a -- a taxable occurrence happening prior to that sale.

      12            MR. HUXSOLL:  Yeah.  And just to add on

      13   another annotation.  210.0068 recognizes that someone, a

      14   salesperson, may use a product for demonstration and

      15   display, then subsequently make a sale of that product for

      16   resale to a retailer.

      17            So it's similarly to -- like, the fact that

      18   the -- the fact that there's that restriction does not

      19   change the fact that -- or that purported restriction does

      20   not change the fact that they are still holding this --

      21   they are demonstrating, displaying it, they're ultimately

      22   selling it, they're selling it through the consignment

      23   through Ms. Donaldson, but there has not been a use other

      24   than demonstration and display.

      25            And so we still have not completed -- we still
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       1   have not had used clothing.  It's still new under the

       2   Regulation 1524 in the analysis of Duffy.

       3            JUDGE GEARY:  Mr. Huxsoll, if we -- if we accept

       4   the representation that these gowns are -- are provided to

       5   the -- I guess, they're the wholesalers, is what they're

       6   called.

       7            Ms. Donaldson, correct me if I'm wrong.

       8            Provided to the wholesalers as samples only, not

       9   to be sold -- she indicated they were not to be sold.  And

      10   I'll be asking her a question about that in a minute.  But

      11   if they were being provided to the wholesalers with the

      12   understanding that they are not allowed to sell those --

      13   those gowns, that they're only for demonstration and

      14   display, would that have been a taxable use, the use as

      15   for demonstration and display, for use tax purposes?

      16            MR. HUXSOLL:  For purposes of determining that

      17   the retailer -- there was use tax on that particular use.

      18   Here, we have the fact, though, that they're -- they are

      19   selling it after it's being demonstrated and displayed,

      20   though.  It's not -- I mean, there's the contractual --

      21   purported contractual restriction, but it's being

      22   demonstrated and displayed, then it's being sold in a,

      23   essentially, resell transaction to Ms. Donaldson for sale

      24   at -- through consignment.

      25            And so that -- it's still -- factually, what's
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       1   occurring is that that -- that dress that's being

       2   demonstrated and displayed is being sold by the retailer

       3   or being sold in a subsequent transaction.

       4            JUDGE GEARY:  Let me ask you a couple questions,

       5   Ms. Donaldson.  Is your microphone on?

       6            MS. DONALDSON:  It is now.

       7            JUDGE GEARY:  Okay.  You said that these gowns

       8   are provided to the wholesaler -- right? -- for use as

       9   samples.

      10            MS. DONALDSON:  To -- to the bridal retailer.

      11            JUDGE GEARY:  To the bridal retailer.

      12            MS. DONALDSON:  The manufacturers get the dresses

      13   from -- the manufacturers provide the dresses to the

      14   wholesalers.

      15            JUDGE GEARY:  Okay.

      16            MS. DONALDSON:  Then the wholesalers provide them

      17   to the bridal retailers, which are the stores that you see

      18   out here.  And that isn't one store.  That is the industry

      19   that does not allow samples to be sold by the bridal

      20   retailers.  That's not just -- you can go in any store

      21   and -- well, in that time frame anyway.

      22            And just to correct -- just to correct them.  I

      23   opened my business in 2009, not 2008, and I incorporated

      24   it in 2015.

      25            JUDGE GEARY:  Okay.
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       1            MS. DONALDSON:  Just as a matter of correction.

       2            JUDGE GEARY:  Okay.  So if, in fact, the

       3   retailers were under some kind of contractual or ethical

       4   obligation not to sell them -- but they do, in fact, sell

       5   them, don't they?

       6            MS. DONALDSON:  They don't sell them.  They

       7   didn't sell them then.  Now they've lifted that a little

       8   bit, but they were not permitted to sell them.

       9            JUDGE GEARY:  What do you call the transaction

      10   that your company was involved with if not a sell?

      11            MS. DONALDSON:  It wasn't a sell.  I didn't

      12   purchase it from the retailers.  I got it on consignment.

      13   When I -- when I sold the dress to my consumer -- okay? --

      14   then there was a sell and it was a taxable sell and I

      15   reported every single sale and paid collected tax on every

      16   single sale.

      17            JUDGE GEARY:  Did you pay some of the money to

      18   the person or the company that supplied you the dress?

      19            MS. DONALDSON:  Absolutely.

      20            JUDGE GEARY:  Was that not a sell by that

      21   company?

      22            MS. DONALDSON:  It was a sale once that -- once

      23   that garment sold, then by contract they got a percentage.

      24            JUDGE GEARY:  Correct.

      25            MS. DONALDSON:  But I didn't outright up-front go
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       1   and buy the dresses from them.  They gave them to me on

       2   consignment.  If the dress sold, they got their share.  If

       3   it didn't sell, then it either got donated or it went back

       4   to that individual retailer.

       5            JUDGE GEARY:  Okay.  Let's assume that one of

       6   those retailers supplied you with a dress and it sold.

       7   Wouldn't that have been in violation of this rule that you

       8   referred to that prevented them from selling the dresses?

       9            MS. DONALDSON:  They are not allowed to sell them

      10   directly to consumers off the rack.  They can dispose

      11   them, but they can't sell them because the problem is that

      12   they have the keystone and they have the MSRP.

      13            So if they allow bridal retailers to start

      14   selling those dresses at a discounted price, then the next

      15   retailer down the street is still selling that dress at

      16   the regular price.  And they're not going to be able to

      17   sell it because Mary Smith down the street is selling it

      18   for 50 percent off.

      19            So as a consignment store, I can sell it because

      20   I'm not in direct competition with the retailer.  I'm not

      21   a retailer.  I don't sell dresses at the MSRP.  I sell

      22   them at a significantly reduced rate, and that's why I'm

      23   consignment and not a full-blown retailer.

      24            JUDGE GEARY:  Is there a document that sets forth

      25   this rule or policy in the industry regarding retail sales
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       1   of samples?

       2            MS. DONALDSON:  I'm sure that the bridal

       3   retailers have a contract with the wholesalers.

       4            JUDGE GEARY:  Okay.  But --

       5            MS. DONALDSON:  I'm not privy to that.

       6            JUDGE GEARY:  Okay.

       7            MS. DONALDSON:  I'm not a retailer.

       8            JUDGE GEARY:  All right.  So we don't have any in

       9   evidence here that you're aware of?

      10            MS. DONALDSON:  No.

      11            JUDGE GEARY:  Okay.

      12            MS. DONALDSON:  Because I'm not a retailer so I

      13   can't get that contract from a wholesaler because I'm not

      14   one of their authorized retailers.

      15            JUDGE GEARY:  Ms. Paley said that you represented

      16   to your customers that these dresses were new; is that

      17   correct?

      18            MS. DONALDSON:  That is not correct.  I have

      19   never represented to any of my customers that these

      20   dresses were new.  I run an honest business.  And, I mean,

      21   if I would have been told in the very beginning that I

      22   needed to collect taxes on alterations, I would have

      23   collected taxes because, honestly, it makes no different

      24   to me.  It doesn't affect my bottom line if I collect the

      25   tax or I don't collect the tax.
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       1            So when I got my resale license, the lady that

       2   sat in the window, I asked her, if I did alterations on

       3   dresses that were consigned to me, did I need to charge

       4   tax and she told me no.  So I didn't charge tax.  And

       5   until I got audited, I didn't know any different.  I was

       6   doing what I thought I was supposed to do.  They checked

       7   my records and there were no discrepancies on my sales and

       8   the collection of taxes.

       9            You know, as a test for myself, I went to a

      10   person that does alterations in my city and I took in a

      11   brand new dress and I asked to have it altered and they --

      12   I told them what I wanted done to it, and I asked them how

      13   much it would cost.  They gave me a cash price, a Zelle

      14   payment -- or a Zelle payment price and a credit card

      15   price.  If I paid -- they didn't ask me if my dress was

      16   new or used.  If I paid them cash, I didn't have to pay

      17   tax.  If I paid them Zelle, I didn't have to pay tax.  But

      18   if I paid them by a credit card, I had to pay tax.

      19            You know, I -- I have done everything that I

      20   thought I was supposed to do.  I didn't try and be

      21   dishonest.  I'm not dishonest with my customers.  They

      22   come in, and they want to know why are these dresses so

      23   affordable.  My answer is, because these are sample

      24   dresses that have been tried on, you know, have been used.

      25   And they go, oh, they look so beautiful.  I go, well, we
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       1   take good care of them.  We put them all in plastic bags.

       2            People that walk in my store think it's

       3   beautiful, and they think the dresses are gorgeous because

       4   we take care of them and we try and make them as good as

       5   possible because that's the was we stay in business.

       6            JUDGE GEARY:  You anticipated one of my questions

       7   by -- by describing what you tell people.  And is that

       8   basically it?  You basically give them the -- the history

       9   of the types of dresses you take in?

      10            MS. DONALDSON:  Yes.

      11            JUDGE GEARY:  Just like you described for us

      12   today?

      13            MS. DONALDSON:  And, you know, when the auditor

      14   came out, I invited the auditor to come to the store and

      15   look at the store and look at the dresses.  And he said --

      16   he told me, oh, I'm new.  I don't really know anything

      17   about the bridal industry, but, boy, it sure is pretty in

      18   here and the dresses look nice.

      19            So I brought a dress from the back to show him.

      20   Well, this is one that I just got in, and I have to fix

      21   the beading a little bit.  'Cause some of the beads were

      22   hanging down and the hemline was dirty from people

      23   dragging it across the floor.

      24            So I said to him, you know, I need to spot clean

      25   the hem and fix the beads before I can put it out on the
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       1   floor because, you know, we don't put dresses out there.

       2   And He said, well, do you tell people these dresses are on

       3   consignment?  I said, no, I don't.  I tell them how I got

       4   those dresses, that they were used dresses, they're sample

       5   dresses.

       6            But people seem to use the word "consignment" and

       7   "thrift shop" interchangeably.  And when they think you're

       8   a thrift shop, they think they can come in, they can

       9   bargain and they can buy a dress for 50 dollars.  We're

      10   not a thrift shop.  We have quality merchandise that we

      11   sell at a reasonable rate because it's already been used.

      12            And if those bridal retailers don't pay on their

      13   transaction when they purchase those samples, that's not

      14   my issue.  That's an issue maybe CDTFA needs to take up

      15   with the bridal retailers because they purchase those

      16   samples outright for the purpose of using them, the

      17   samples, in their store in order to get people to buy

      18   those styles.

      19            And that's how they make their money.  They get

      20   orders off of those samples.  And those samples -- some of

      21   them may be tried on two or three times.  Some of them

      22   tried on a hundred times, depending on the style and the

      23   size because those samples don't come in sizes 0 to 32.  I

      24   do have those sizes in the store, and that's because I get

      25   some of them from individuals.
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       1            JUDGE GEARY:  Thank you.  Let me ask Ms. Paley a

       2   question.

       3            You were talking about Respondent's determination

       4   of a percentage of the fabrication labor that was actually

       5   nontaxable because it pertained to fabrication on the

       6   dresses that were, in the Department's view, used, the

       7   ones that were obtained from former brides or people who

       8   had worn the dresses.  Is that how you made that

       9   determination?

      10            MS. PALEY:  No.  We actually have no evidence of

      11   consignment from -- I'm sorry.  I'll turn my sound on.

      12            I do not have in evidence --

      13            JUDGE GEARY:  Try to speak into the microphone

      14   phone a little bit better.

      15            MS. PALEY:  Yes.

      16            There were other alterations done, such as pants

      17   and things of that sort.  I do not have any of the

      18   consignment records from individuals.  I have the

      19   indication that -- such as Exhibit E-3, the vendor

      20   letters, that information.

      21            And if may I address some of your other

      22   questions.  May I respond to those as well?

      23            JUDGE GEARY:  Questions that I asked

      24   Ms. Donaldson?

      25            MS. PALEY:  Ms. Donaldson and Mr. Huxsoll.
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       1            JUDGE GEARY:  Sure.

       2            MS. PALEY:  You had asked about the difference of

       3   trying on a dress but ordering a different one.  And,

       4   again, I would draw that similar analogy to the car

       5   industry in which you go and test drive a Tesla, but you

       6   don't get to take that specific one home.  You place an

       7   order, and that car comes in for you at a later time.  So

       8   it's -- it's not -- I mean, it's different, but there is

       9   also, again, that same overlap.

      10            As far as the contention that they had indicated

      11   that they did not tell -- or excuse me, that they told

      12   customers that they were new, I would just point the panel

      13   to Exhibit A, page 3, footnote 6, which is the 15th page

      14   of the PDF in which that statement is attributed to her

      15   and preserved.  And, again, we do not have those

      16   consignment records of individuals --

      17            JUDGE GEARY:  All right.

      18            MS. PALEY:  -- in the record.

      19            MR. PARKER:  Judge Geary, I just want to add

      20   something on.  Some of the nontaxable items that we

      21   identified in the record, including preservation of gowns.

      22   There were tuxedo rentals that I believe they rented from

      23   somewhere else that we treated as nontaxable in the

      24   nontaxable amounts, and that's what makes up the

      25   7.93 percent to be allowed as nontaxable items.
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       1            JUDGE GEARY:  Thank you.

       2            MS. DONALDSON:  If I may respond to that.  I

       3   never told the auditor that I tell people they're new.

       4   His interpretation of what I said might have been that,

       5   but I never said that because I never ever have told my

       6   customers that these dresses are new.

       7            I said -- I said, I don't tell them -- he asked

       8   me directly, do you tell them they're on consignment?  I

       9   said, no, I do not.  If that was his interpretation then,

      10   that because I don't tell them they're on consignment that

      11   I tell them they're new, that's his interpretation.  But I

      12   never tell my customers these dresses are new.

      13            And as far as the car, I mean, a car dealer demos

      14   a car; okay?  But they don't buy that car for the purpose

      15   of using it as a sample.  It just -- they take a car out

      16   of their fleet, and they let people test drive them.  But

      17   then when they sell it, they don't sell it as a -- that

      18   they took it in on consignment and they're selling it at

      19   50 percent of the MSRP.  I mean, that's kind of not the

      20   same.  And I don't know.

      21            You know, the auditor also went through all my

      22   contract books.  And I did show him -- 'cause every --

      23   every garment that comes into the store goes on a

      24   contract.  And I did show him contracts from individuals,

      25   as well as from the bridal retailers.  So if he didn't
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       1   make note of that, I mean -- and they asked me to produce

       2   records, which I did.  But they never asked me to see

       3   contracts of individuals 'cause I could have provided

       4   those.

       5            JUDGE GEARY:  All right.  Thank you,

       6   Ms. Donaldson.  Did you have anything else you wanted to

       7   add, Ms. Donaldson?  I know we've asked quite a few

       8   questions, and you've provided additional information.  Is

       9   there anything else you wanted to cover in your final

      10   concluding remarks?

      11            MS. DONALDSON:  I do want to just say that we do

      12   not perform fabrication of garments.  You know, we -- we

      13   take them in.  We hem them.  We do simple things, but we

      14   don't fabricate or restore garments.  So I don't know how

      15   that came into being, but we do not.

      16            We don't make dresses.  We don't take dresses.

      17   Like, I've had customers ask me if they could bring in

      18   their mother's dress and we could redo it and make it

      19   their wedding dress.  No.  We don't do that.  You know, we

      20   refer them to somebody who might.

      21            And I can tell you, on a regular basis, from my

      22   alterations, the question I get asked all the time is, how

      23   come my alterations cost almost as much as my dress?  And

      24   the answer is, because the dress you bought you bought at

      25   a reduced price.
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       1            The alterations that are performed on your dress,

       2   if you paid one dollar for that dress or you paid

       3   10,000 dollars for the dress, the labor that it takes to

       4   hem your dress or take in your dress or add bust pads is

       5   the same amount.  You don't get a reduction on the

       6   alterations cost.

       7            So once you educate that customer why their dress

       8   is not at the full MSRP and why the alterations cost that

       9   much, you know, then it's okay.  But that is the question

      10   that they always have.

      11            JUDGE GEARY:  Okay.

      12            MS. DONALDSON:  Thank you.

      13            JUDGE GEARY:  You're welcome.

      14            Ms. Donaldson, you submit the matter?

      15            MS. DONALDSON:  Yes.

      16            JUDGE GEARY:  Ms. Paley, you submit?

      17            MS. PALEY:  Yes.  Thank you.

      18            JUDGE GEARY:  You're welcome.

      19            This case is submitted on June 7, 2023 at

      20   1:59 p.m.  The record in this hearing is now closed, and

      21   the hearing is concluded.

      22            Thank you everybody for participating.  In the

      23   coming weeks, the panel will meet to consider the matter,

      24   and OTA will send a written opinion to the parties within

      25   100 days of today's date.
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       1            This concludes OTA's afternoon calendar for

       2   today.  OTA will reconvene tomorrow morning at 9:30 for

       3   some other matters.

       4            Thank you very much, everybody.

       5            (The proceedings adjourned at 1:59 p.m.)
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