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Cerritos, California, Thursday, June 8, 2023
9:33 a.m

JUDGE RALSTON: Okay. W are now on the record in
t he appeal of F & B Associ ates, Inc.

This matter is being heard before the Ofice of
Tax Appeals, Ofice of Tax Appeals Case Nunmber 21067999.

Today's hearing is being heard by a panel of
three adm nistrative |aw judges. | am Judge Ral ston and
| will be the | ead judge. Judge Geary and Judge Kwee are
the other nenbers of this panel. Al three judges wll
neet after the hearing and produce a witten decision as
equal participants.

Al though as the lead judge I wll conduct the
hearing, any judge on this panel may ask questions or
ot herw se participate to ensure that we have all the
i nformati on needed to decide this appeal.

As | nentioned earlier, this hearing is being
livestreanmed to the public and is being recorded. The
transcript and video recording are part of the public
record and will be posted on the Ofice of Tax Appeal s
websi te.

Al so present is our stenographer, M. Mingui a,

who is reporting this hearing verbatim To ensure we

Kennedy Court Reporters, Inc.
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have an accurate record, we ask that everyone speaks one
at a tinme and does not speak over each other. Al so,
pl ease speak clearly and |l oudly. Wen needed, the
st enographer will stop the hearing process to ask for
clarification. After the hearing, the stenographer wl|
produce the official hearing transcript which will be
avai l able on the O fice of Tax Appeals website.
W're going to start with the party
i ntroducti ons.
Starting with the Appellant, if you could,
pl ease state your nanme and who you represent for the
record.
MR. MC LAUGHLIN. Good norning, your Honor.
Kevin McLaughlin on behalf of the Appellant, F & B
Associ at es.
JUDGE RALSTON: Thank you.
MR ALTON: Hi . I"'mDrk Alton, F & B Associ at es.
JUDGE RALSTON: Ckay. |If -- everyone, nake sure when
you speak that your mcrophone is on. It should have a
green light that cones on. W can hear you in this room
but we just want to make sure that you're heard over the
livestreamas well. And then when you're not speaking,
if you could, make sure your m crophone is turned off.
Thank you.
And CDTFA?

Kennedy Court Reporters, Inc.
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MR. NOBLE: Jared Noble, representing CDTFA.
MR. BACCHUS: Chat Bacchus, also with CDTFA.
MR. PARKER: And Jason Parker with CDTFA.
JUDGE RALSTON: Ckay. Thank you.

So we held the prehearing conference in this
matter on May 4th and at the conference, we discussed the
i ssues. There were three, which are: Wether the
Appel | ant has established that further adjustnments are
warranted to the audited anmount of unreported taxable
sal es, whether Appell ant has established that further
adjustnent is warranted to the audited anount of
di sal |l owed cl ai ned nont axabl e sal es, and whet her
Respondent has established fraud by clear and convi nci ng
evidence. |Is that correct?

MR. MC LAUGHLIN:  Yes, your Honor.
MR. NOBLE: Yes, it is.
JUDGE RALSTON: Thank you.

Al so at the prehearing conference, we discussed
the witnesses and Appellant has |isted the following five
W tnesses: Sara Purdy, Jerry Dressel, Dirk Al ton,

Jesse Jueck, and Natalie Alvarez. Are these still the
W t nesses you intend to call?

MR. MC LAUGHLI N:  Yes, your Honor.

JUDGE RALSTON: And are they all here and ready to
testify today?

Kennedy Court Reporters, Inc.
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MR, MC LAUGHLI N:  Yes, ma'am

JUDGE RALSTON: (Okay. So Respondent, did you have
any objections to their w tnesses?

MR. NOBLE: W have no objections.

JUDGE RALSTON: Thank you.

So before they testify, I'll swear themall in.
So we'll get tothat inalittle bit.

Moving on to exhibits, so Respondent has
submtted Exhibits A through M and Appellant did not
have any objections to Respondent's exhibits. |[Is that
still correct?

MR MC LAUGHLIN:  Yes, your Honor.
JUDGE RALSTON: Thank you.

Respondents' Exhibits A through Mare admtted
wi t hout obj ecti on.

Is that correct, M. Noble? Those are all your
exhi bi ts?

MR. NOBLE: Yes, ma'am That is correct.

(Respondent's Exhibits A through M were

received in evidence by the Adm nistrative Law
Judge.)
JUDGE RALSTON: Thank you.

As far as Appellant's exhibits, you submtted
Exhibits 1 through 39 and then you submtted Exhibits 40
t hrough 41. Regarding Exhibits 1 through 39, M. Noble,

Kennedy Court Reporters, Inc.
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di d you have any objection?
MR. NOBLE: W have no objection to Exhibits 1
t hr ough 39.
JUDGE RALSTON: (Ckay. So Appellant's Exhibits 1
t hrough 39 will be admtted w thout objection.
Wth regard to Exhibits 40 and 41, did you
see -- receive those, M. Nobl e?
MR NOBLE: No, we did not.
JUDGE RALSTON: Ckay.
(Appel l ants' Exhibits 1 through 39 were

received in evidence by the Adm nistrative Law

Judge.)

MR. NOBLE: | do know that they were in the hearing
bi nder that was sent out. | just didn't see themon the
exhibit index. | can take a |ook right now and |l et you

know i f we have any i ssues.

JUDGE RALSTON: Ckay. Do you want to take a break
for a few m nutes?

MR. NOBLE: Just real quick. Thank you.

JUDGE RALSTON: Sure. W're going to go off the
record and take a -- is five mnutes good or ten m nutes?
MR. NOBLE: Yeah. That's perfect. Thank you.

JUDGE RALSTON: Ckay. Thanks.
So just a reminder to the parties, even though

we are off the record, your m crophones may still be

Kennedy Court Reporters, Inc.
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live, so -- and we're still live stream ng, so keep that
in mnd, please.
(Pause in the proceedi ngs)
JUDGE RALSTON: W are ready to start, so we are back
on the record.
Did you have any objections to those two
exhi bits?

MR. NOBLE: No, we don't have any objections. Thank

you.
JUDGE RALSTON: Ckay. Thank you.
M. MLaughlin, so those exhibits were not
submtted 15 days before the hearing. |s there a reason
for that?

MR. MC LAUGHLIN: Yes, your Honor. These exhibits,
first and forenost, were provided to CDTFA during the
course of the exam nation. As you can see, the file
sizes are also extrenely large, so to be able to conmpile
themin a manner that was efficient for OTA to receive
took us sone tinme technologically to do so.

JUDCGE RALSTON: Okay. So these were the exhibits
t hey were provided during the audit period?

MR. MC LAUGHLIN: They were provided during the audit
period. They were al so taken by CDTFA in Cctober of
2021. They've had them for years.

JUDGE RALSTON: Oh, okay. But -- okay. I|I'mgoing to

Kennedy Court Reporters, Inc.
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go ahead and al |l ow Appellant's Exhibits 40 and 41, or
M. Noble, did you have a comment or --

MR. NOBLE: No. That's just -- that's fine. | just
wanted to note that anything that was provided to us
prior to the hearing before OTA woul dn't necessarily be
part of the record.

JUDGE RALSTON: Thank you for that.

MR. NOBLE: Yeah, no objection. Thank you.

JUDGE RALSTON: Okay. So there's no objection, so
Appel lant's Exhibits 40 and 41 will be admtted w thout
obj ecti on.

(Appel lants' Exhibits 40 and 41 were

received in evidence by the Adm nistrative Law

Judge.)

JUDGE RALSTON: So goi ng over the order of the
hearing, Appellant will have approxinmately 15 m nutes for
their opening statenent.

Then we will have witness testinony fromthe
five witnesses, which is expected to take approxi mately
two and a half hours. | will swear the witnesses in
prior to their testinony and they will testify under
oat h.

CDTFA wi || have the opportunity to ask questions
of any of the witnesses, as well as the panel nenbers

wi |l also have the opportunity to ask questions.

Kennedy Court Reporters, Inc.
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After the witness testinony, Respondent wl|
have approxi mately 25 mnutes to present their case.
Agai n, the panel may have questions for the Respondent,
and then Appellant will have approximately 10 m nutes for
their rebuttal.

So does anyone have any questions before we nove
on to the opening presentations?

MR. MC LAUGHLI N:  Your Honor --

JUDGE RALSTON: Oh, vyes.

MR. MC LAUGHLIN: | just wanted to address the issue.
On June 6th, in anticipation of this hearing and the
evi dence submtted, including wtness testinony,
Appel lant had filed a notion to ask for additional
briefing after the closure of evidence. | didn't know if
t he panel was prepared to rule on that.

JUDGE RALSTON: Yes. Thank you for bringing that up.
Yeah. Yeah. W can go ahead and di scuss that now.

So you wanted to submt additional briefing

after the -- after today's hearing?

MR. MC LAUGHLI N:  Yes, your Honor.

JUDGE RALSTON: Ckay. Did you have a chance,
M. Noble, to |ook at Appellant's notion?

MR. NOBLE: W didn't receive any of this or the
updated exhibits that were submtted. | don't knowif we

were not copied on the e-mails or if it went to sonmeone

Kennedy Court Reporters, Inc.
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el se, so we haven't seen it.

The idea of additional briefing prior to even
having the hearing to ne indicates that there are
unresol ved issues in this case prior to having argunents
here, but | think generally CDTFA woul d not object to
anyt hing OTA wanted to do as far as post-hearing briefing
goes.

JUDGE RALSTON: (Ckay. And so your notion,

M. MLaughlin, is just in anticipation just because
there's several witnesses and a | ot of briefing?

MR. MC LAUGHLIN. Correct, your Honor. | believe
that there will be a significant anount of oral testinony
today that we would |like to, for efficiency purposes,
consolidate into a briefing to nake it easier for the
panel to render its opinion |ater on.

JUDGE RALSTON: (Ckay. Just one second, please.

I"mgoing to hold off on ruling on that

objection until later in this -- not objection. Sorry --
on that notion until later in this hearing, just seeing |
do want to note that OTA, the panel nenbers, will have

access to the transcripts as well as the YouTube
recording. So if there's anything that we m ssed or want
to review again, we will have the opportunity to do that
during the 100-day period where we're witing our

deci si on.
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JUDCGE GEARY: Judge Ral ston, could I just ask a
guesti on?

JUDGE RALSTON: Yes, please.

JUDGE GEARY: The notion is to file a post-hearing
brief not as a substitution for offering oral argunent
t oday, but as a supplenent to oral argunent today?

MR MC LAUGHLIN: Correct, your Honor. I n essence,
anticipate that throughout today, you will hear oral
testinony that may be nore efficient if consolidated into
a post-trial brief, in essence, you know, selecting
provi sions that support our position that CDTFA has
failed to prove fraud, and I think we presented it as a
conveni ence factor to the panel. |It's not intended to
submt additional evidence, just to present it in an
efficient manner.

JUDGE GEARY: But the Appellant is not offering to
wai ve oral argunent today and in lieu of that submt only
witten argunent.

MR. MC LAUGHLIN: That is correct. W are not
wai vi ng oral testinony today.

JUDGE GEARY: Well, not testinony; argunent today.

MR. MC LAUGHLIN: Correct.

JUDGE CEARY: Thank you.

JUDGE RALSTON: Ckay. | think we are ready to nove

on. I'mgoing to go -- just go ahead and swear in the

Kennedy Court Reporters, Inc.
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W tnesses now, just to make sure we cover that.

So if I could have all five w tnesses please
raise their right hand.

(Whereupon all prospective wi tnesses were

col l ectively sworn)
JUDGE RALSTON: (Ckay. And just so the record is
clear, all five witnesses have said that they do.

So ready to nove on and, M. MlLaughlin, you can
nove right into witness testinony after your opening
presentation, if you would like. And please begin when
you' re ready.

MR. MC LAUGHLIN: Thank you, your Honors.

And if it please the panel, I'd |like to begin
our opening presentation by putting this case and the
history of it in context in dealing with the CDTFA and
its predecessor entity, the State Board of Equalizati on.

| believe this is inportant not only to frane
the current hearing, but also it has a critical inpact in
under standi ng the CDTFA's flawed argunents in favor of
the California Revenue and Taxati on Code Section 6485
fraud penalty.

Later this norning, you will hear fromthe
Appel I ant about its 1994 origin and niche business in
organi zi ng food and beverage concessi ons throughout

California and, inportantly, throughout the

Kennedy Court Reporters, Inc.
800. 231. 2682

15



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

Uni ted States.

But before that, what brings Appellant before
you t oday began many years ago. Follow ng the
cul m nati on of what can best be described as a
superficial audit for periods Cctober 2008 through
Sept enber 2013, the SBE issued a Notice of Determ natio
on May 19th, 2016 alleging an additional 7.4
mllion-dollar liability. Included therein was a 1.2
mllion-dollar penalty pursuant to Section 6485 that we
take very seriously.

Appel lant tinely filed a Petition for
Redet erm nati on on May 25th, 2016 and was eventually
issued a D and R or Decision and Reconmendati on, on
March 2nd, 2020, followng a July 2nd, 2019 appeals
conf erence.

| would also like to enphasize at this point
that the Petition for Redeterm nation which brings us
before you today was prepared and signed by M. Jerry
Dressel, about whom| w |l speak nore shortly and from
whom you wi Il hear directly fromlater this norning.

An option letter was issued to Appellant on
April 22nd, 2021 and this tinely appeal followed on
May 21st, 2021.

As you will hear this norning and is laid out

both parties' exhibits, that initial 7.4 mllion dollar

n

in
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figure has continued to go down and down and down as the
CDTFA' s conducted multiple reaudits and recogni zed the
errors in its original exam nation

In fact, that original 4.8 mllion-dollar tax
deficiency has al ready been reduced by over 1.8 mllion
dollars. | paused to enphasize this because a key basis
of CDTFA's argunents in favor of fraud is the nere
exi stence of what it describes as a materi al
underreporting. Notw thstanding the precedential opinion
in Marchica vs. State Board of Equalization, this
foundation of the CDTFA's fraud determ nation has been
underm ned by its own concessions throughout this process
and we trust that the OTAwll see that the continued
reducti on of any underreporting, if true, cuts against
this argunent.

| al so want to nmake anot her observation for the
panel about this audit. As part of the audit, the CDTFA
took a | ook at Appellant's federal incone tax returns and
conpared that information to its accounting records and
general |edger. And you know what they found? Less than
a 1 percent difference.

Wy is that inportant? | think it's
i nconsistent to think that Appellant would be so accurate
with respect to its federal tax reporting while

concurrently trying to defraud the State of California.
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Logic woul d support that if Appellant really was acting
nefariously, it would not contain it within a singular
silo related to its sales and use tax reporting.

So what does that tell us? That any
underreporting or clained sales for resales are either
attributable to an honest m stake or a m sunderstandi ng
of our State sales and use tax |laws but not a fraudul ent
conspiracy.

Furthernore, the October 2008 through Septenber
2013 audit was not Appellant's first. Sonetines | may
refer to this period that brings us before you today as
the second audit or audit nunber two.

On June 21st, 2012, the SBE issued a Notice of
Determ nation for an October 2005 through Septenber 2008
period in an anount of 1.4 mllion dollars, plus
interest, in a simlar Section 6485 penalty of over
$250,000. | may refer to this today as audit period
nunber one or audit nunber one.

In support of its case for fraud and negligence
in that first audit, the SBE argued that a | arge
deficiency existed, M. Alton was a know edgeabl e
busi nessperson, M. Alton created Appellant, M. Alton
had know edge of the sales and use tax laws, M. Alton
was able to differentiate between taxabl e and nont axabl e

transactions, M. Alton had full control of the business

Kennedy Court Reporters, Inc.
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operations, and M. Alton and his enpl oyees had know edge
of the underreporting of sales. The enphasis was and
al ways has been singularly on M. Alton's conduct.

The SBE s argunents in the past, just as they
are today, are |loosely supported by circunstantial facts
at best and m sl eadi ng ones at worst. The Appel | ant
tinely petitioned for redetermnation in that first audit
and was eventually issued a D and R on Novenber 30th,
2015, follow ng an appeal s conference on May 21st, 2015.

At this point, | nust nention that Appell ant
again was represented by M. Jerry Dressel, a conpetent
and licensed California CPAwith no history of any
disciplinary matters. And as | stated before, you wl|l
hear from M. Dressel later this norning regarding his
i nvol verent with Appellant and, in particular, how he
handl ed the preparation of Appellant's sales tax returns.
You wi Il al so hear the circunstances as to why Appell ant
was not able to seek review of that D and R dated
Novenber 30th, 2015 in the first audit, which it
continues to believe overstates the deficiency and is a
fl awed keystone in CDTFA's current argunent and the
peri ods before you today as to why Appellant acted
al | egedly fraudul ently.

And inportantly, during that first audit period,

the SBE itself eventually conceded that its original

Kennedy Court Reporters, Inc.
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audit findings were in error and nmade nunerous
concessions to reduce the unreported taxabl e sal es by
mllions of dollars. Also inportant to consider, the
SBE' s first D and R struck down fraud.

As | stated earlier, the SBE initially pointed
to the nere size of the all eged unreported sal es, which
it neverthel ess nade nunerous concessions to after its
Cct ober 19th, 2011 nenorandum aut horizing the first fraud
penal ty.

As applied to us here in that second audit, the
case of Marchica vs. State Board of Equalization, has
held that the nere establishnent of a deficiency is not
enough to sustain a finding of fraud. Understatenents,
if they do exist in this case, arising fromignorance,
bad advi ce, honest m stakes, negligence or even a
m sunder st andi ng of the | aw do not constitute fraud and
the burden rests entirely with CDTFA

The evi dence before you al ready denonstrates
that a keystone of the SBE's earlier argunents in audit
nunber one, the existence of a |arge underreporting, has
been under m ned.

Later this norning, you will also here how each
of the other facts advanced in support of SBE s
contentions that Appellant intentionally underreported

sales tax collected with intent to defraud the State of
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California are blatantly untrue. M. Alton nmay be a
knowl edgeabl e busi nessperson who is the co-creator of
Appel I ant, but his involvenent is nowhere near the | evel
that the SBA -- excuse ne -- the SBE and the CDTFA
assert. Today you will hear directly fromM. Alton and
ot her witnesses that undeniably show that he was not in
full control over Appellant's books and records. He was
not exclusively in control of collecting and depositing
cash, reconciling event statenents or paying vendors.

To the contrary, M. Alton doesn't even know how
to access Appellant's bank records even if he wanted to.

Simlar to the findings in the first audit
Deci si on and Recommendati on, dated Novenber 30th, 2015,
t here has been no evidence presented by the CDOTFA in this
case of M. Alton's direct involvenent in recordi ng of
sales or reporting of sales on the sales and use tax
returns.

As the judges are aware, fraud for purposes of
this Section 6485 penalty nust be proven by CDTFA by
cl ear and convi ncing evidence. The nere existence of an
under statenent and circunstantial facts projecting a
fal se sense of intent onto M. Alton do not neet this
st andar d.

Fol | owi ng case | aw authority, we know that fraud

is odious. It is never presuned and nust be established
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by proof. The presunption always is in favor of good
faith, innocence, honesty and fair dealing. It has been
observed that this presunption has the approxi mate --
approxi mati on and strength as innocence of crine.

Utimately, the SBE included -- excuse ne. The
SBE itself concluded in audit nunber one that Appell ant
did not act fraudulently and struck down the 6485
penalty. And not only in audit nunber one was there no
fraud, the SBE found that the negligence penalty was al so
not appli cabl e.

Wiy are these facts, the outcone of audit nunber
one and the ongoi ng reduction in balance of audit nunber
two i nportant? Because the CDTFA has advanced the exact
sane argunents, a nere copy-and-paste approach, in audit
nunber two as they have in audit nunber one. The
evidence today will simlarly underm ne the CDTFA s
flinmsy argunents that Appellant, and by their own
accounts specifically M. Alton, acted fraudulently or
i ntended to evade any rul es or regul ations.

W are confident that the OTAw Il conme to the
same conclusion that the SBE did once itself, in that the
CDTFA has failed to prove by clear and convi nci ng
evi dence that Appellant acted fraudulently or with an
intent to evade any rules or regul ations.

And nore specifically, your Honors, you wll
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hear and we respectfully ask that you consider sone of
these followng factors today: First, the CDIFA' s
support in favor of fraud is a March 15th, 2016 neno. At
issue in audit nunber two before us today are periods

Cct ober 2008 through Septenber 2013; however, Appellant's
first audit was not conpleted until at |east

November 30t h, 2015 when the SBE i ssued its Decision and
Recommendat i on, notw t hstandi ng the position that
Appel | ant continues to believe those findings overstate

t he underreporting.

Thus, it is a logical fallacy to argue that
Appellant's prior audit history unconcluded by the tine
the periods at issue in audit nunber two created sone
hi gher level intent after the fact. The CDTFA is
erroneously attenpting to project this after-the-fact
out cone, an outcone that neverthel ess struck down fraud
and negligence, as a basis for fraudulent intent in the
peri ods before us.

Second, simlar to the continued reduction in
the deficiency in audit nunber one, audit nunber two has
seen a rapid decline in the alleged unreported sal es and
use tax. Al though under the Marchica precedent, the nere
exi stence of a deficiency is not enough to find
fraudulent intent; that is all here that the CDTFA can

grasp onto.
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Third, the CDTFA has al ready determ ned t hat
i nsufficient evidence exists that M. Al ton was
personal ly responsible for the preparation of the
Appel lant's sales and use tax returns and that he
mai nt ai ned a consi stent expl anati on about the
underreported taxabl e sal es and disal |l owed cl ai ns of
nont axabl e itens for resale.

Fourth, there is a critical distinction between
bei ng a know edgeabl e busi nessperson and orchestrating a
greater fraud on the State of California. One may be
know edgeable in their field, as M. Alton is, but it is
I nappropriate to project sone greater |evel of acunen or
in this case maybe a bit of luck as the basis for
understanding the intricacies of California's State --
California's sales and use tax | aws.

| believe our comon experiences hold an
under standi ng that conplexities of California sales and
use tax | aws escape even those who do possess |egal and
accounting knowl edge. This foundation of know edge, one
lacking in M. Alton, is a precondition to directing sone
br oader fraudul ent schene to intentionally evade a tax
known to be due and ow ng, as the CDTFA woul d have you
bel i eve.

You wi Il hear today about M. Alton's background

and why his success in the industry is not tantanmount to
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fraudul ent intent.

The CDTFA has al so attenpted to anal ogi ze
federal authority to support certain badges of fraud
under the 9th Circuit case of Bradford versus
Comm ssioner. Neverthel ess, those badges of fraud stil
wei gh in Appellant's favor.

Today, you will hear how Appellant's records nay
have been unsystematic but were far from being
I nadequate. You wll also see no evidence that Appellant
failed to file returns. You will hear plausible and
consi stent expl anations for Appellant's behavior and you
w Il see no evidence that Appellant conceal ed any assets.

And finally, the evidence before you and as
presented before you here today denonstrates Appellant's
ongoi ng cooperation with the SBE and the CDTFA throughout
the audit and appeal s process. This cooperation is
enphasi zed wth Appellant's willingness to sign numerous
BCE 122 fornms voluntarily extending the statute of
limtations, although they had no requirenent to do so.

Utimately, we are confident that the CDTFA has
failed to carry its required burden of clear and
convi nci ng evidence to support any fraudul ent intent, and
the exhibits and testinony presented to you today wl|
vi ndi cate Appellant or at a m ninmum establish any errors

were at nost negligent, a far cry from fraudul ent.
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In addition to the erroneous fraud penalty
assessnent, the CDTFA continues to fundanental |y
m sunder st and Appel |l ant's busi ness and sources of
revenue; in particular, those of itens for resale and
comm ssions fromevents and festivals.

W trust that the OTA will enploy a commobnsense
approach like it developed in V.A Auto Sal es,

2019- OTA-299P, in review ng the evidence and hearing the
testi nony today to conclude that additional transactions
were not subject to tax.

Most -- there are sone smaller issues as well;
one of which that we will talk about later today is use
tax in particular surrounding the PFC Paynent Sol utions
equi pnent. As the docunents being offered today detai
and as testinony will corroborate, there were no
transfers of tangible property related to this
transacti on. | f they were, under the Dell versus
Superior Court precedent, we believe that the OTA can
conclude that the itens were of m xed use, in which
har dware and services may have been rented at the sane
time. Although CDTFA has apportioned sone of those
rental paynments into |ater quarters, no separate
al l ocation for nontaxabl e service aspects have thus far
been made.

We are thankful for the opportunity to present
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to you today and if it pleases the judges, | believe we
will call our first wtness.

JUDGE RALSTON: Yes. o ahead.

MR MC LAUGHLIN: We'd like to call M. Drk Alton

Your Honor, where -- would you like himto continue to
sit next to ne?

JUDGE RALSTON: Yes. That's fine.

DI RK ALTON,
called as a Wtness, and having been previously duly
sworn by the Adm nistrative Law Judge, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON

BY MR MC LAUGHLI N:

Q Good norning, M. Alton.

A Hello.

THE WTNESS: Can you hear ne?

JUDGE RALSTON: Yes. Thank you.
BY MR MC LAUGHLI N:

Q M. Aton, you are currently the owner of
Appellant in this case, F & B Associ ates; correct?

A Correct.

Q And F & B Associ ates does busi ness under the

nane Best Beverage Catering and BBC?
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A Correct.

Q Has it ever operated under a different nane?

A Oiginally the nane of the corporation was Event
Beverage, Inc., but it's the sane taxpayer nunber, but
t he nane was changed because there was ex-enpl oyees who
confused the marketplace with a conpany nane call ed Event
Beverage Solutions. So part of that settlenent, we
changed our nane but kept the sane tax |.D. nunber.

Q And if it pleases the judges and you as well,
M. Alton, if | refer to Appellant as BBC or F & B, you
understand that I'mreferring to the Appellant in this
case; 1s that correct?

A  Yes.

Q So let's begin by asking you, M. Alton, sone
guesti ons about your personal background. Can you
descri be to the panel and nyself your educati ona
backgr ound?

A | got a B.A in speech and conmunication at
San Francisco State University | think in 1985 and that
was it.

Q \Wen you obtained that B.A in speech and
communi cation in 1985, did you ever receive any |egal,
tax or accounting classes?

A No, none at all.

Q Have you ever received any legal, tax or
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accounting training?

A No.

Q Can you descri be what your work history was |ike
after your 1985 degree in speech and communi cati ons?

A | worked for a conpany called Bartenders
Unlimted.

Q \Wiat did you do for Bartenders Unlimted?

A | did sales and marketing. Basically, that's
my -- ny niche. | like to do sales and nmarketing.

Q And after that, what was your enploynent?

A | built that business up. | got out of that. |
was ki nd of doing what we're -- what we do now, and then
| went and worked for a Showpl ace Design Center and a
design center in San Francisco where they had event
facilities and | was a sal esperson there al so, where
sol d spaces where peopl e woul d have speci al events.

Q D d you have any other work history after that
but before you started BBC?

A No. During that tine, people in the industry
wanted ne to get back into doing the beverage service |
was doing. It was a bartending service that | did for
Bartenders Unlimted; not concessions but bartending
services, and | went ahead and started that on the side.
It was a joint venture with another -- with a group of

people and that's when | got a job and knew | coul d pay

Kennedy Court Reporters, Inc.
800. 231. 2682

29



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

the rent and so | quit ny straight job and started
wor ki ng for BBC or started devel opi ng BBC.

Q And approximately when was that that you started

devel opi ng BBC?

A 1990.

Q BBCis currently a California corporation; is
that correct?

A Correct.

Q I'll ask you sone nore questions |ater on, but
part of the CDTFA's case alleging there was sonet hi ng
nefarious was the nere establishnent of a corporate
entity for purposes of operating your business. So why
did you choose a corporation?

A | mean, | hired an outside accounting firm and
that was their reconmmendati on

Q Did anybody el se help you establish BBC as a
cor poration?

A Oiginally I had a group of enployees that had
done this joint venture with ne and we had to own a
liquor license to get started, so we raised sone funds,
and so | had about 