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Cerritos, California, Thursday, June 8, 2023
9:33 a.m

JUDGE RALSTON: Okay. W are now on the record in
t he appeal of F & B Associ ates, Inc.

This matter is being heard before the Ofice of
Tax Appeals, Ofice of Tax Appeals Case Nunmber 21067999.

Today's hearing is being heard by a panel of
three adm nistrative |aw judges. | am Judge Ral ston and
| will be the | ead judge. Judge Geary and Judge Kwee are
the other nenbers of this panel. Al three judges wll
neet after the hearing and produce a witten decision as
equal participants.

Al though as the lead judge I wll conduct the
hearing, any judge on this panel may ask questions or
ot herw se participate to ensure that we have all the
i nformati on needed to decide this appeal.

As | nentioned earlier, this hearing is being
livestreanmed to the public and is being recorded. The
transcript and video recording are part of the public
record and will be posted on the Ofice of Tax Appeal s
websi te.

Al so present is our stenographer, M. Mingui a,

who is reporting this hearing verbatim To ensure we

Kennedy Court Reporters, Inc.
800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

have an accurate record, we ask that everyone speaks one
at a tinme and does not speak over each other. Al so,
pl ease speak clearly and |l oudly. Wen needed, the
st enographer will stop the hearing process to ask for
clarification. After the hearing, the stenographer wl|
produce the official hearing transcript which will be
avai l able on the O fice of Tax Appeals website.
W're going to start with the party
i ntroducti ons.
Starting with the Appellant, if you could,
pl ease state your nanme and who you represent for the
record.
MR. MC LAUGHLIN. Good norning, your Honor.
Kevin McLaughlin on behalf of the Appellant, F & B
Associ at es.
JUDGE RALSTON: Thank you.
MR ALTON: Hi . I"'mDrk Alton, F & B Associ at es.
JUDGE RALSTON: Ckay. |If -- everyone, nake sure when
you speak that your mcrophone is on. It should have a
green light that cones on. W can hear you in this room
but we just want to make sure that you're heard over the
livestreamas well. And then when you're not speaking,
if you could, make sure your m crophone is turned off.
Thank you.
And CDTFA?

Kennedy Court Reporters, Inc.
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MR. NOBLE: Jared Noble, representing CDTFA.
MR. BACCHUS: Chat Bacchus, also with CDTFA.
MR. PARKER: And Jason Parker with CDTFA.
JUDGE RALSTON: Ckay. Thank you.

So we held the prehearing conference in this
matter on May 4th and at the conference, we discussed the
i ssues. There were three, which are: Wether the
Appel | ant has established that further adjustnments are
warranted to the audited anmount of unreported taxable
sal es, whether Appell ant has established that further
adjustnent is warranted to the audited anount of
di sal |l owed cl ai ned nont axabl e sal es, and whet her
Respondent has established fraud by clear and convi nci ng
evidence. |Is that correct?

MR. MC LAUGHLIN:  Yes, your Honor.
MR. NOBLE: Yes, it is.
JUDGE RALSTON: Thank you.

Al so at the prehearing conference, we discussed
the witnesses and Appellant has |isted the following five
W tnesses: Sara Purdy, Jerry Dressel, Dirk Al ton,

Jesse Jueck, and Natalie Alvarez. Are these still the
W t nesses you intend to call?

MR. MC LAUGHLI N:  Yes, your Honor.

JUDGE RALSTON: And are they all here and ready to
testify today?

Kennedy Court Reporters, Inc.
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MR, MC LAUGHLI N:  Yes, ma'am

JUDGE RALSTON: (Okay. So Respondent, did you have
any objections to their w tnesses?

MR. NOBLE: W have no objections.

JUDGE RALSTON: Thank you.

So before they testify, I'll swear themall in.
So we'll get tothat inalittle bit.

Moving on to exhibits, so Respondent has
submtted Exhibits A through M and Appellant did not
have any objections to Respondent's exhibits. |[Is that
still correct?

MR MC LAUGHLIN:  Yes, your Honor.
JUDGE RALSTON: Thank you.

Respondents' Exhibits A through Mare admtted
wi t hout obj ecti on.

Is that correct, M. Noble? Those are all your
exhi bi ts?

MR. NOBLE: Yes, ma'am That is correct.

(Respondent's Exhibits A through M were

received in evidence by the Adm nistrative Law
Judge.)
JUDGE RALSTON: Thank you.

As far as Appellant's exhibits, you submtted
Exhibits 1 through 39 and then you submtted Exhibits 40
t hrough 41. Regarding Exhibits 1 through 39, M. Noble,

Kennedy Court Reporters, Inc.
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di d you have any objection?
MR. NOBLE: W have no objection to Exhibits 1
t hr ough 39.
JUDGE RALSTON: (Ckay. So Appellant's Exhibits 1
t hrough 39 will be admtted w thout objection.
Wth regard to Exhibits 40 and 41, did you
see -- receive those, M. Nobl e?
MR NOBLE: No, we did not.
JUDGE RALSTON: Ckay.
(Appel l ants' Exhibits 1 through 39 were

received in evidence by the Adm nistrative Law

Judge.)

MR. NOBLE: | do know that they were in the hearing
bi nder that was sent out. | just didn't see themon the
exhibit index. | can take a |ook right now and |l et you

know i f we have any i ssues.

JUDGE RALSTON: Ckay. Do you want to take a break
for a few m nutes?

MR. NOBLE: Just real quick. Thank you.

JUDGE RALSTON: Sure. W're going to go off the
record and take a -- is five mnutes good or ten m nutes?
MR. NOBLE: Yeah. That's perfect. Thank you.

JUDGE RALSTON: Ckay. Thanks.
So just a reminder to the parties, even though

we are off the record, your m crophones may still be

Kennedy Court Reporters, Inc.
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live, so -- and we're still live stream ng, so keep that
in mnd, please.
(Pause in the proceedi ngs)
JUDGE RALSTON: W are ready to start, so we are back
on the record.
Did you have any objections to those two
exhi bits?

MR. NOBLE: No, we don't have any objections. Thank

you.
JUDGE RALSTON: Ckay. Thank you.
M. MLaughlin, so those exhibits were not
submtted 15 days before the hearing. |s there a reason
for that?

MR. MC LAUGHLIN: Yes, your Honor. These exhibits,
first and forenost, were provided to CDTFA during the
course of the exam nation. As you can see, the file
sizes are also extrenely large, so to be able to conmpile
themin a manner that was efficient for OTA to receive
took us sone tinme technologically to do so.

JUDCGE RALSTON: Okay. So these were the exhibits
t hey were provided during the audit period?

MR. MC LAUGHLIN: They were provided during the audit
period. They were al so taken by CDTFA in Cctober of
2021. They've had them for years.

JUDGE RALSTON: Oh, okay. But -- okay. I|I'mgoing to

Kennedy Court Reporters, Inc.
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go ahead and al |l ow Appellant's Exhibits 40 and 41, or
M. Noble, did you have a comment or --

MR. NOBLE: No. That's just -- that's fine. | just
wanted to note that anything that was provided to us
prior to the hearing before OTA woul dn't necessarily be
part of the record.

JUDGE RALSTON: Thank you for that.

MR. NOBLE: Yeah, no objection. Thank you.

JUDGE RALSTON: Okay. So there's no objection, so
Appel lant's Exhibits 40 and 41 will be admtted w thout
obj ecti on.

(Appel lants' Exhibits 40 and 41 were

received in evidence by the Adm nistrative Law

Judge.)

JUDGE RALSTON: So goi ng over the order of the
hearing, Appellant will have approxinmately 15 m nutes for
their opening statenent.

Then we will have witness testinony fromthe
five witnesses, which is expected to take approxi mately
two and a half hours. | will swear the witnesses in
prior to their testinony and they will testify under
oat h.

CDTFA wi || have the opportunity to ask questions
of any of the witnesses, as well as the panel nenbers

wi |l also have the opportunity to ask questions.

Kennedy Court Reporters, Inc.
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After the witness testinony, Respondent wl|
have approxi mately 25 mnutes to present their case.
Agai n, the panel may have questions for the Respondent,
and then Appellant will have approximately 10 m nutes for
their rebuttal.

So does anyone have any questions before we nove
on to the opening presentations?

MR. MC LAUGHLI N:  Your Honor --

JUDGE RALSTON: Oh, vyes.

MR. MC LAUGHLIN: | just wanted to address the issue.
On June 6th, in anticipation of this hearing and the
evi dence submtted, including wtness testinony,
Appel lant had filed a notion to ask for additional
briefing after the closure of evidence. | didn't know if
t he panel was prepared to rule on that.

JUDGE RALSTON: Yes. Thank you for bringing that up.
Yeah. Yeah. W can go ahead and di scuss that now.

So you wanted to submt additional briefing

after the -- after today's hearing?

MR. MC LAUGHLI N:  Yes, your Honor.

JUDGE RALSTON: Ckay. Did you have a chance,
M. Noble, to |ook at Appellant's notion?

MR. NOBLE: W didn't receive any of this or the
updated exhibits that were submtted. | don't knowif we

were not copied on the e-mails or if it went to sonmeone

Kennedy Court Reporters, Inc.
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el se, so we haven't seen it.

The idea of additional briefing prior to even
having the hearing to ne indicates that there are
unresol ved issues in this case prior to having argunents
here, but | think generally CDTFA woul d not object to
anyt hing OTA wanted to do as far as post-hearing briefing
goes.

JUDGE RALSTON: (Ckay. And so your notion,

M. MLaughlin, is just in anticipation just because
there's several witnesses and a | ot of briefing?

MR. MC LAUGHLIN. Correct, your Honor. | believe
that there will be a significant anount of oral testinony
today that we would |like to, for efficiency purposes,
consolidate into a briefing to nake it easier for the
panel to render its opinion |ater on.

JUDGE RALSTON: (Ckay. Just one second, please.

I"mgoing to hold off on ruling on that

objection until later in this -- not objection. Sorry --
on that notion until later in this hearing, just seeing |
do want to note that OTA, the panel nenbers, will have

access to the transcripts as well as the YouTube
recording. So if there's anything that we m ssed or want
to review again, we will have the opportunity to do that
during the 100-day period where we're witing our

deci si on.
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JUDCGE GEARY: Judge Ral ston, could I just ask a
guesti on?

JUDGE RALSTON: Yes, please.

JUDGE GEARY: The notion is to file a post-hearing
brief not as a substitution for offering oral argunent
t oday, but as a supplenent to oral argunent today?

MR MC LAUGHLIN: Correct, your Honor. I n essence,
anticipate that throughout today, you will hear oral
testinony that may be nore efficient if consolidated into
a post-trial brief, in essence, you know, selecting
provi sions that support our position that CDTFA has
failed to prove fraud, and I think we presented it as a
conveni ence factor to the panel. |It's not intended to
submt additional evidence, just to present it in an
efficient manner.

JUDGE GEARY: But the Appellant is not offering to
wai ve oral argunent today and in lieu of that submt only
witten argunent.

MR. MC LAUGHLIN: That is correct. W are not
wai vi ng oral testinony today.

JUDGE GEARY: Well, not testinony; argunent today.

MR. MC LAUGHLIN: Correct.

JUDGE CEARY: Thank you.

JUDGE RALSTON: Ckay. | think we are ready to nove

on. I'mgoing to go -- just go ahead and swear in the

Kennedy Court Reporters, Inc.
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W tnesses now, just to make sure we cover that.

So if I could have all five w tnesses please
raise their right hand.

(Whereupon all prospective wi tnesses were

col l ectively sworn)
JUDGE RALSTON: (Ckay. And just so the record is
clear, all five witnesses have said that they do.

So ready to nove on and, M. MlLaughlin, you can
nove right into witness testinony after your opening
presentation, if you would like. And please begin when
you' re ready.

MR. MC LAUGHLIN: Thank you, your Honors.

And if it please the panel, I'd |like to begin
our opening presentation by putting this case and the
history of it in context in dealing with the CDTFA and
its predecessor entity, the State Board of Equalizati on.

| believe this is inportant not only to frane
the current hearing, but also it has a critical inpact in
under standi ng the CDTFA's flawed argunents in favor of
the California Revenue and Taxati on Code Section 6485
fraud penalty.

Later this norning, you will hear fromthe
Appel I ant about its 1994 origin and niche business in
organi zi ng food and beverage concessi ons throughout

California and, inportantly, throughout the

Kennedy Court Reporters, Inc.
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Uni ted States.

But before that, what brings Appellant before
you t oday began many years ago. Follow ng the
cul m nati on of what can best be described as a
superficial audit for periods Cctober 2008 through
Sept enber 2013, the SBE issued a Notice of Determ natio
on May 19th, 2016 alleging an additional 7.4
mllion-dollar liability. Included therein was a 1.2
mllion-dollar penalty pursuant to Section 6485 that we
take very seriously.

Appel lant tinely filed a Petition for
Redet erm nati on on May 25th, 2016 and was eventually
issued a D and R or Decision and Reconmendati on, on
March 2nd, 2020, followng a July 2nd, 2019 appeals
conf erence.

| would also like to enphasize at this point
that the Petition for Redeterm nation which brings us
before you today was prepared and signed by M. Jerry
Dressel, about whom| w |l speak nore shortly and from
whom you wi Il hear directly fromlater this norning.

An option letter was issued to Appellant on
April 22nd, 2021 and this tinely appeal followed on
May 21st, 2021.

As you will hear this norning and is laid out

both parties' exhibits, that initial 7.4 mllion dollar

n

in
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figure has continued to go down and down and down as the
CDTFA' s conducted multiple reaudits and recogni zed the
errors in its original exam nation

In fact, that original 4.8 mllion-dollar tax
deficiency has al ready been reduced by over 1.8 mllion
dollars. | paused to enphasize this because a key basis
of CDTFA's argunents in favor of fraud is the nere
exi stence of what it describes as a materi al
underreporting. Notw thstanding the precedential opinion
in Marchica vs. State Board of Equalization, this
foundation of the CDTFA's fraud determ nation has been
underm ned by its own concessions throughout this process
and we trust that the OTAwll see that the continued
reducti on of any underreporting, if true, cuts against
this argunent.

| al so want to nmake anot her observation for the
panel about this audit. As part of the audit, the CDTFA
took a | ook at Appellant's federal incone tax returns and
conpared that information to its accounting records and
general |edger. And you know what they found? Less than
a 1 percent difference.

Wy is that inportant? | think it's
i nconsistent to think that Appellant would be so accurate
with respect to its federal tax reporting while

concurrently trying to defraud the State of California.
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Logic woul d support that if Appellant really was acting
nefariously, it would not contain it within a singular
silo related to its sales and use tax reporting.

So what does that tell us? That any
underreporting or clained sales for resales are either
attributable to an honest m stake or a m sunderstandi ng
of our State sales and use tax |laws but not a fraudul ent
conspiracy.

Furthernore, the October 2008 through Septenber
2013 audit was not Appellant's first. Sonetines | may
refer to this period that brings us before you today as
the second audit or audit nunber two.

On June 21st, 2012, the SBE issued a Notice of
Determ nation for an October 2005 through Septenber 2008
period in an anount of 1.4 mllion dollars, plus
interest, in a simlar Section 6485 penalty of over
$250,000. | may refer to this today as audit period
nunber one or audit nunber one.

In support of its case for fraud and negligence
in that first audit, the SBE argued that a | arge
deficiency existed, M. Alton was a know edgeabl e
busi nessperson, M. Alton created Appellant, M. Alton
had know edge of the sales and use tax laws, M. Alton
was able to differentiate between taxabl e and nont axabl e

transactions, M. Alton had full control of the business

Kennedy Court Reporters, Inc.
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operations, and M. Alton and his enpl oyees had know edge
of the underreporting of sales. The enphasis was and
al ways has been singularly on M. Alton's conduct.

The SBE s argunents in the past, just as they
are today, are |loosely supported by circunstantial facts
at best and m sl eadi ng ones at worst. The Appel | ant
tinely petitioned for redetermnation in that first audit
and was eventually issued a D and R on Novenber 30th,
2015, follow ng an appeal s conference on May 21st, 2015.

At this point, | nust nention that Appell ant
again was represented by M. Jerry Dressel, a conpetent
and licensed California CPAwith no history of any
disciplinary matters. And as | stated before, you wl|l
hear from M. Dressel later this norning regarding his
i nvol verent with Appellant and, in particular, how he
handl ed the preparation of Appellant's sales tax returns.
You wi Il al so hear the circunstances as to why Appell ant
was not able to seek review of that D and R dated
Novenber 30th, 2015 in the first audit, which it
continues to believe overstates the deficiency and is a
fl awed keystone in CDTFA's current argunent and the
peri ods before you today as to why Appellant acted
al | egedly fraudul ently.

And inportantly, during that first audit period,

the SBE itself eventually conceded that its original

Kennedy Court Reporters, Inc.
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audit findings were in error and nmade nunerous
concessions to reduce the unreported taxabl e sal es by
mllions of dollars. Also inportant to consider, the
SBE' s first D and R struck down fraud.

As | stated earlier, the SBE initially pointed
to the nere size of the all eged unreported sal es, which
it neverthel ess nade nunerous concessions to after its
Cct ober 19th, 2011 nenorandum aut horizing the first fraud
penal ty.

As applied to us here in that second audit, the
case of Marchica vs. State Board of Equalization, has
held that the nere establishnent of a deficiency is not
enough to sustain a finding of fraud. Understatenents,
if they do exist in this case, arising fromignorance,
bad advi ce, honest m stakes, negligence or even a
m sunder st andi ng of the | aw do not constitute fraud and
the burden rests entirely with CDTFA

The evi dence before you al ready denonstrates
that a keystone of the SBE's earlier argunents in audit
nunber one, the existence of a |arge underreporting, has
been under m ned.

Later this norning, you will also here how each
of the other facts advanced in support of SBE s
contentions that Appellant intentionally underreported

sales tax collected with intent to defraud the State of
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California are blatantly untrue. M. Alton nmay be a
knowl edgeabl e busi nessperson who is the co-creator of
Appel I ant, but his involvenent is nowhere near the | evel
that the SBA -- excuse ne -- the SBE and the CDTFA
assert. Today you will hear directly fromM. Alton and
ot her witnesses that undeniably show that he was not in
full control over Appellant's books and records. He was
not exclusively in control of collecting and depositing
cash, reconciling event statenents or paying vendors.

To the contrary, M. Alton doesn't even know how
to access Appellant's bank records even if he wanted to.

Simlar to the findings in the first audit
Deci si on and Recommendati on, dated Novenber 30th, 2015,
t here has been no evidence presented by the CDOTFA in this
case of M. Alton's direct involvenent in recordi ng of
sales or reporting of sales on the sales and use tax
returns.

As the judges are aware, fraud for purposes of
this Section 6485 penalty nust be proven by CDTFA by
cl ear and convi ncing evidence. The nere existence of an
under statenent and circunstantial facts projecting a
fal se sense of intent onto M. Alton do not neet this
st andar d.

Fol | owi ng case | aw authority, we know that fraud

is odious. It is never presuned and nust be established
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by proof. The presunption always is in favor of good
faith, innocence, honesty and fair dealing. It has been
observed that this presunption has the approxi mate --
approxi mati on and strength as innocence of crine.

Utimately, the SBE included -- excuse ne. The
SBE itself concluded in audit nunber one that Appell ant
did not act fraudulently and struck down the 6485
penalty. And not only in audit nunber one was there no
fraud, the SBE found that the negligence penalty was al so
not appli cabl e.

Wiy are these facts, the outcone of audit nunber
one and the ongoi ng reduction in balance of audit nunber
two i nportant? Because the CDTFA has advanced the exact
sane argunents, a nere copy-and-paste approach, in audit
nunber two as they have in audit nunber one. The
evidence today will simlarly underm ne the CDTFA s
flinmsy argunents that Appellant, and by their own
accounts specifically M. Alton, acted fraudulently or
i ntended to evade any rul es or regul ations.

W are confident that the OTAw Il conme to the
same conclusion that the SBE did once itself, in that the
CDTFA has failed to prove by clear and convi nci ng
evi dence that Appellant acted fraudulently or with an
intent to evade any rules or regul ations.

And nore specifically, your Honors, you wll
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hear and we respectfully ask that you consider sone of
these followng factors today: First, the CDIFA' s
support in favor of fraud is a March 15th, 2016 neno. At
issue in audit nunber two before us today are periods

Cct ober 2008 through Septenber 2013; however, Appellant's
first audit was not conpleted until at |east

November 30t h, 2015 when the SBE i ssued its Decision and
Recommendat i on, notw t hstandi ng the position that
Appel | ant continues to believe those findings overstate

t he underreporting.

Thus, it is a logical fallacy to argue that
Appellant's prior audit history unconcluded by the tine
the periods at issue in audit nunber two created sone
hi gher level intent after the fact. The CDTFA is
erroneously attenpting to project this after-the-fact
out cone, an outcone that neverthel ess struck down fraud
and negligence, as a basis for fraudulent intent in the
peri ods before us.

Second, simlar to the continued reduction in
the deficiency in audit nunber one, audit nunber two has
seen a rapid decline in the alleged unreported sal es and
use tax. Al though under the Marchica precedent, the nere
exi stence of a deficiency is not enough to find
fraudulent intent; that is all here that the CDTFA can

grasp onto.

Kennedy Court Reporters, Inc. 23
800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

Third, the CDTFA has al ready determ ned t hat
i nsufficient evidence exists that M. Al ton was
personal ly responsible for the preparation of the
Appel lant's sales and use tax returns and that he
mai nt ai ned a consi stent expl anati on about the
underreported taxabl e sal es and disal |l owed cl ai ns of
nont axabl e itens for resale.

Fourth, there is a critical distinction between
bei ng a know edgeabl e busi nessperson and orchestrating a
greater fraud on the State of California. One may be
know edgeable in their field, as M. Alton is, but it is
I nappropriate to project sone greater |evel of acunen or
in this case maybe a bit of luck as the basis for
understanding the intricacies of California's State --
California's sales and use tax | aws.

| believe our comon experiences hold an
under standi ng that conplexities of California sales and
use tax | aws escape even those who do possess |egal and
accounting knowl edge. This foundation of know edge, one
lacking in M. Alton, is a precondition to directing sone
br oader fraudul ent schene to intentionally evade a tax
known to be due and ow ng, as the CDTFA woul d have you
bel i eve.

You wi Il hear today about M. Alton's background

and why his success in the industry is not tantanmount to
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fraudul ent intent.

The CDTFA has al so attenpted to anal ogi ze
federal authority to support certain badges of fraud
under the 9th Circuit case of Bradford versus
Comm ssioner. Neverthel ess, those badges of fraud stil
wei gh in Appellant's favor.

Today, you will hear how Appellant's records nay
have been unsystematic but were far from being
I nadequate. You wll also see no evidence that Appellant
failed to file returns. You will hear plausible and
consi stent expl anations for Appellant's behavior and you
w Il see no evidence that Appellant conceal ed any assets.

And finally, the evidence before you and as
presented before you here today denonstrates Appellant's
ongoi ng cooperation with the SBE and the CDTFA throughout
the audit and appeal s process. This cooperation is
enphasi zed wth Appellant's willingness to sign numerous
BCE 122 fornms voluntarily extending the statute of
limtations, although they had no requirenent to do so.

Utimately, we are confident that the CDTFA has
failed to carry its required burden of clear and
convi nci ng evidence to support any fraudul ent intent, and
the exhibits and testinony presented to you today wl|
vi ndi cate Appellant or at a m ninmum establish any errors

were at nost negligent, a far cry from fraudul ent.

Kennedy Court Reporters, Inc.
800. 231. 2682

25



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

In addition to the erroneous fraud penalty
assessnent, the CDTFA continues to fundanental |y
m sunder st and Appel |l ant's busi ness and sources of
revenue; in particular, those of itens for resale and
comm ssions fromevents and festivals.

W trust that the OTA will enploy a commobnsense
approach like it developed in V.A Auto Sal es,

2019- OTA-299P, in review ng the evidence and hearing the
testi nony today to conclude that additional transactions
were not subject to tax.

Most -- there are sone smaller issues as well;
one of which that we will talk about later today is use
tax in particular surrounding the PFC Paynent Sol utions
equi pnent. As the docunents being offered today detai
and as testinony will corroborate, there were no
transfers of tangible property related to this
transacti on. | f they were, under the Dell versus
Superior Court precedent, we believe that the OTA can
conclude that the itens were of m xed use, in which
har dware and services may have been rented at the sane
time. Although CDTFA has apportioned sone of those
rental paynments into |ater quarters, no separate
al l ocation for nontaxabl e service aspects have thus far
been made.

We are thankful for the opportunity to present
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to you today and if it pleases the judges, | believe we
will call our first wtness.

JUDGE RALSTON: Yes. o ahead.

MR MC LAUGHLIN: We'd like to call M. Drk Alton

Your Honor, where -- would you like himto continue to
sit next to ne?

JUDGE RALSTON: Yes. That's fine.

DI RK ALTON,
called as a Wtness, and having been previously duly
sworn by the Adm nistrative Law Judge, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON

BY MR MC LAUGHLI N:

Q Good norning, M. Alton.

A Hello.

THE WTNESS: Can you hear ne?

JUDGE RALSTON: Yes. Thank you.
BY MR MC LAUGHLI N:

Q M. Aton, you are currently the owner of
Appellant in this case, F & B Associ ates; correct?

A Correct.

Q And F & B Associ ates does busi ness under the

nane Best Beverage Catering and BBC?
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A Correct.

Q Has it ever operated under a different nane?

A Oiginally the nane of the corporation was Event
Beverage, Inc., but it's the sane taxpayer nunber, but
t he nane was changed because there was ex-enpl oyees who
confused the marketplace with a conpany nane call ed Event
Beverage Solutions. So part of that settlenent, we
changed our nane but kept the sane tax |.D. nunber.

Q And if it pleases the judges and you as well,
M. Alton, if | refer to Appellant as BBC or F & B, you
understand that I'mreferring to the Appellant in this
case; 1s that correct?

A  Yes.

Q So let's begin by asking you, M. Alton, sone
guesti ons about your personal background. Can you
descri be to the panel and nyself your educati ona
backgr ound?

A | got a B.A in speech and conmunication at
San Francisco State University | think in 1985 and that
was it.

Q \Wen you obtained that B.A in speech and
communi cation in 1985, did you ever receive any |egal,
tax or accounting classes?

A No, none at all.

Q Have you ever received any legal, tax or
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accounting training?

A No.

Q Can you descri be what your work history was |ike
after your 1985 degree in speech and communi cati ons?

A | worked for a conpany called Bartenders
Unlimted.

Q \Wiat did you do for Bartenders Unlimted?

A | did sales and marketing. Basically, that's
my -- ny niche. | like to do sales and nmarketing.

Q And after that, what was your enploynent?

A | built that business up. | got out of that. |
was ki nd of doing what we're -- what we do now, and then
| went and worked for a Showpl ace Design Center and a
design center in San Francisco where they had event
facilities and | was a sal esperson there al so, where
sol d spaces where peopl e woul d have speci al events.

Q D d you have any other work history after that
but before you started BBC?

A No. During that tine, people in the industry
wanted ne to get back into doing the beverage service |
was doing. It was a bartending service that | did for
Bartenders Unlimted; not concessions but bartending
services, and | went ahead and started that on the side.
It was a joint venture with another -- with a group of

people and that's when | got a job and knew | coul d pay
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the rent and so | quit ny straight job and started
wor ki ng for BBC or started devel opi ng BBC.

Q And approximately when was that that you started

devel opi ng BBC?

A 1990.

Q BBCis currently a California corporation; is
that correct?

A Correct.

Q I'll ask you sone nore questions |ater on, but
part of the CDTFA's case alleging there was sonet hi ng
nefarious was the nere establishnent of a corporate
entity for purposes of operating your business. So why
did you choose a corporation?

A | mean, | hired an outside accounting firm and
that was their reconmmendati on

Q Did anybody el se help you establish BBC as a
cor poration?

A Oiginally I had a group of enployees that had
done this joint venture with ne and we had to own a
liquor license to get started, so we raised sone funds,
and so | had about six partners | believe back then.

Q I'mgoing to ask you sone nanes and maybe
they're in those partners.

Are you famliar with an individual naned

Kevi n Baker ?
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A He was a board nenber but was |ike a genera
manager of operations.
Q And when you say "general manager of

operations,"” that would be a general nmanager of BBC s
operations?

A  Correct.

Q Can you descri be what he would do as a genera
manager of BBC s operations?

A That was nore of just dealing wth producing the
j obs we had, you know. He was -- he did a |l ot of
pur chasi ng and things of that nature.

Q \VWat do you nean by "purchasing"?

A At that point, we were purchasing food and
beverage and rental equi pnment and things of that nature.

Q W'l talk about fraud in greater detail |ater
on, but you are aware that the CDIFA is alleging that you
intentionally attenpted to defraud the State of
California; correct?

A |I'maware of that, yes.

Q Do you recall any nmention of M. Baker's
i nvol vement with BBC in the CDTFA' s argunents?

A No.

Q Are you famliar with an individual named M ke
Carity?

A He was one of the original sharehol ders when the
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corporation was forned.

Q And by "corporation," are you referring to BBC?

A BBC, F & B.

Q \What did he do, if anything, other than being a
shar ehol der ?

A He worked for the conpany al so in operations.

Q \What did he do in operations working for BBC?

A  He'd run -- ran events.

Q \Wat does it nean to run an event?

A You're nmanagi ng. You're nmanagi ng a group of
people that are -- at that point, we were doing beverage
service for corporate parties, weddi ngs, and he woul d be
the contact with the client and go produce the event.

Q Do you recall any nention of M. Carity's
i nvol vemrent with BBC in the CDTFA' s argunent that you
acted fraudul ently?

A No.

Q Are you famliar with an Elizabeth GCsley? |
bel i eve she al so goes by Elizabeth Kelly.

A That was Elizabeth. That was nmy ex-w fe that
was part of the conpany al so.

Q How was she a part of the conpany, by which we
nmean Appel | ant, BBC?

A  She did do bookkeepi ng and accounti ng.

Q Do you recall any nention of Ms. Csley's
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i nvol venment with BBC and CDTFA's argunents in favor of

fraud?

A No.

Q Are you famliar with Jerry Dressel?

A  Yes.

Q |Is he present today?

A  Yes.

Q How does M. Dressel fit in with BBC?

A Jerry, | can't renenber how | was referred to

him but he was brought on as basically our accountant
but then kind of hired to really take our accounting to
another level and do basically all the tax reporting,
P & Ls, the tax returns at the end of the year, but
basically took on that responsibility for the business.
That's kind of an outside source. He was not an

enpl oyee, but we hired his conpany to provide the
servi ces of bookkeepi ng, accounting, reporting, things of
t hat nature.

Q Do you renenber the nane of his conpany?

A He's had a couple of different nanmes, but
Dressel Advisory Goup, Professional Advisory G oup.

Q And I'msorry if this was -- if | mssed it, but
when did you establish a relationship wwth M. Dressel ?

A | believe around 2000, 2001.

Q W wll hear fromM. Dressel later this
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norning, but 1'mgoing to kind of draw your attention to
a few exhibits and ask you sonme questions, M. Alton, if
we coul d.

MR. MC LAUGHLIN. And the panel, I'"'mgoing to refer
now to Exhibit 4 and specifically page two.
BY MR MC LAUGHLI N:

Q This is the Petition for Redeterm nation upon
whi ch this case is based and | want to draw, M. Alton,
your attention to the bottom of that page. Can you
identify who signed this Petition for Redeterm nation on
behal f of BBC?

A Jerry Dressel.

Q Wiy did M. Dressel prepare this and not you?

A | -- 1"ma believer of getting professionals to
do what they do best and I know that |'m weak at this
type of -- well, I"'mweak and | didn't -- don't like to
enjoy doing, so |l didn't want to do it. | was dealing
with client relations.

So | basically entrusted Jerry to handl e tax
returns, filings, all the different things that | needed
or the conpany needed to operate.

Q Do you recall M. Dressel's involvenent with BBC
ever being included in CDTFA's argunents in favor of
fraud?

A | don't recall it.
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Q Are you famliar with an individual nanmed N els
Tobi as Rei nhol d?

A  He was an -- he's -- he's still with the
conpany. He's an officer of the conpany. He's a
| ongtine college friend of mne and he's been worKki ng
with me in the production side, which is operations,
for -- since the inception.

Q Can you el aborate on what that neans, the
operations side and what M. Reinhold -- it sounds |ike
he was there frominception, so what does he do?

A Wll, in the beginning, he helped run a
war ehouse and over tine he's involved in the |arge-scale
events |i ke Coachella where right now he operates what we
call a truck stop, shipping and receiving.

Q And do you recall any nention of M. Reinhold in
his invol venent with BBC and the CDTFA's all egati ons of

fraud?
A No.
Q Suzanne Kavert, are you famliar with that nanme?
A Yes.
Q Wwo is Ms. Kavert and how does she fit in with
BBC?

A She's on the board also. She's an officer. Her
role is -- basically runs the sales and marketi ng

departnent in the Bay Area.
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Q Do you recall any nention of Ms. Kavert's
i nvol venment with BBC and the CDTFA s argunents in favor
of fraud?

A No.

Q Are you famliar with a gentlenman nanmed Ryan
Mendez?

A  Yes.

Q Wwois M. Mendez and how does he fit in with
BBC?

A Ryan was an enpl oyee and he over tine hel ped us
when we segued -- we used to be cash sal es and
concessions and then it's all gone el ectronic PGS
systens. He was very involved in the devel opnent of a
poi nt-of-sale systemat primarily festivals and nusic
venues, because the conpany at that point had segued
away -- we still do private events, but we really got
i nvolved in the nusic, providing food and beverage in the
nmusi c industry. So Ryan was integral in a group with
Jesse, who's here, and other individuals to develop the
POS and the reporting and manage that side of the
busi ness.

Q You nentioned sonething there, M. Alton, that |
want to go back to. You said that there was a transition
fromcash to electronic POS systens?

A Correct.
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Q \Wen did that start to take place?

A | would say 2014, '15.

Q And do you recall M. Mendez ever being
mentioned in BBCs -- in his involvenent with BBC in the
CDTFA' s narrative that you defrauded the State of
Cal i fornia?

A No.

Q Are you famliar with an individual naned Stacy
Egusa, | believe it's pronounced?

A  Yes.

Q Wi is Ms. Egusa and how does she fit in with
BBC?

A She's an enpl oyee out of our -- basically
manages our payroll services, does sone payabl es, sone
banking. W do primarily nost of our banking and
payabl es out of our Bay Area office, but we do sone of it
out of the San Diego office where Jerry's based and
Stacy's based.

Q |Is she still an enpl oyee of BBC today?

A  Yes.

Q Do you recall when she first started working for
BBC?

A | don't know | think nmaybe 2017. That's a
total guess.

Q Janes Bauer. Are you famliar with that
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i ndi vi dual ?

A Bauer .

Q Bauer. Excuse ne. Janes Bauer, are you
famliar with M. Bauer?

A Yes. Janmes was one of the -- when | first
started the BBC in 1990, he was one of the partners that
we did the joint venture with that was under his
corporation. | was the sal esperson. Janes ran the
books, but it was under their corporation at that tine.
That was pre F & B.

He did continue to work for the conmpany when we
started devel opi ng out-of -state busi ness because he noved
to Mam and did sone work for us when we started to
devel op out-of -state business.

Q You already stated earlier, M. Alton, that you
were aware of the allegations that CDTFA is proposing, a
fraud penalty in this case, but that wasn't the first
tinme that they tried to allege that F & Btried to
defraud the State of California, was it?

A No.

Q There was, in fact, a Decision and
Recommendation that was first issued for the 2005 through
2008 period and | want to ask you sonme questions about
it.

MR. MC LAUGHLIN: And for the panel, this is
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Exhi bit 21.
BY MR MC LAUGHLI N:

Q I'mon page two of Exhibit 21, M. Alton, and it
i ndi cates that appearing for Petitioner was Jerry C
Dressel, CPA. Do you see that?

A Correct.

Q Did you participate in this appeals hearing?

A | don't -- | don't recall. | don't think so. |
think I went to one neeting, but | let Jerry handle this.

Q Wiy do you -- why mght you not have
participated in this appeal s hearing?

A The fact of the nmatter is | was not preparing
the returns. | was not involved in that side of the
business. | relied on the teamthat | hired to do this,

t hese duties, for our conpany and Jerry to spearhead that

part of it.
Q | want to stay with Exhibit 21 and page 19 of
Exhibit 21. | want to ask you sone questions here.

In the earlier Decision and Reconmmrendati on,
M. Alton, the SBE determined that the errors in
recording the reporting sales and sal es tax
rei mbursenents nmay have been due to it being careless in
mai nt ai ni ng and conpiling sales and sal es tax
rei mbursenments for different offices and the | arge anount

of events.
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The Departnent has not provided any evi dence of
M. Alton's direct involvenent in recording of sales and
reporting of sales on the sales and use tax returns;
t herefore, the absence of conpelling evidence to the
contrary, the SBE at the tinme could not concl ude that
your failure to maintain accurate records and properly
report taxable sales on the sales and use tax returns was
done with the intent to evade paynents of its tax.

Do you agree wth those statenents?

A  Yes.

Q Those statenents were in reference to the period
Cctober 5th to 2008, Septenber 2008. Wuld you agree
with themas they applied to the current period 2008 to
20137

A  Yes.

Q Still with that exhibit, M. A ton, the CDTFA,
or I should say the SBE, also found that while you m ght
be an integral part of BBC s business, the predecessor to
t he CDTFA had not established your intent to evade any
paynent of tax.

Do you agree with that statenent as wel|?

A  Yes.

Q And nowif | look to the | ast page of
Exhi bit 21, this Decision and Recomrendati on was i ssued

on Novenber 30th, 2015; correct?
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A Correct.
Q Did you ever discuss this Decision and

Recommendation with the SBE or the CDTFA?

A No.

Q D d you ever discuss it with anybody w thi n BBC?
A  Well, | think you and Jerry.

Q Ckay. Do you recall having conversations with

M. Dressel about this first Decision and Recommendati on?
A | mean, yes, he gave ne an overvi ew.

Q He didn't provide you specific information about

A No.

Q Wre you aware that M. Dressel could have
appeal ed this?

A | was later.

Q Wiy were you not aware of that at the tine?

A | kind of entrusted hi mto handl e that.

Q Do you have any idea why he did not appeal this?

A | recall getting a notice that we didn't appeal,
but this was when Jerry had a pretty life-threatening
spinal neningitis case and he was in the hospital.

Q But at least for now you'd agree with ne that
t his Decision and Recommendati on, the conclusion of your
first audit, occurred in 20157

A Correct.
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Q | want to ask you sone questions here about the
princi pal support the CDTFA offers that you tried to
defraud the State of California.

MR. MC LAUGHLIN. And that is found, your Honors, in
Exhi bit 23.

BY MR MC LAUGHLI N:

Q This is the nenorandum dated March 15th, 2016,
and | wanted, M. Alton, to draw your attention to a
couple of statenments in there and determ ne whet her or
not you agree with their account of the truth.

In part of it, CDTFA alleges that you currently
oversee offices in San Francisco, Los Angel es, and
Pal m Springs. Do you agree with that statenent?

A  Yes.

Q You kind of paused and hesitated there. Wy
woul d that be?

A Well, there's -- | basically oversee the whole
conpany, but my main directive is to do sales, marketing.
|"ma big stickler on operations and quality and that's
what | aminvolved on a day-to-day basis, but -- and | do
oversee it. I'mtheir boss. I'mthe ower. But | do
| et the bookkeepi ng, accounting, and all those processes
be managed by the individuals who are in charge.

Q On page four of that sanme Exhibit 23, M. Alton,
the CDTFA said that you were a know edgeabl e
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busi nessperson. Do you agree with that account from

CDTFA?

A | think that I'm a good sales and marketing
person. |'ve cone up with sone very good niche marketing
strategies. | believe that | work extrenely hard. As |
just nmentioned, |I'ma stickler for the highest quality

and the clients out there see that.

| also believe there's a little bit of luck
i nvolved. | was -- our conpany was diverted into
provi di ng food and beverage at mnusic and nusic booned in
venues and festivals and you could argue we were at the

right place at the right tinme with the right contacts.

| am not know edgeabl e on accounting. | don't
even know how to get into QuickBooks. | don't know how
to do online banking. You know, | still do it, ny

personal checkbook, manually. So when | need to get
sonet hing from ny personal checkbook, | ask ny wife to
| ook it up.

So I"'mjust -- the iPhone hel ped nme get kind of
conputer literate, but it's just the fact that it's
sonet hing that never really interested me and | like to
work on what | |like to do. That's really inportant.
That's inportant to nme and so we've really built our
busi ness into nusic and sporting events and supporting

that and that's what | enjoy and personal relationships.
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| do not Iike being on a conmputer or filling out fornms.
Q So when the CDTFA says that you personally
prepared schedul es for event producers and were
personal ly responsible for |large event collection and
deposits of receipts, do you agree with that statenent?
A No.
Q Wio was involved in preparing summary schedul es
and depositing proceeds fromevents?
A W have -- we have a structure at our festivals
and events, but, you know, we have a teamthat handl es
t he transactions, the accounting, the deposits, the
payabl es, dealing with vendors and the revenue that they
bring in. So |I'mnot personally involved in that at all.
| helped, | would say, overviewit as we cane up with our

processes, but this was a brand-new business. This was a

brand- new ni che and we becane -- we had to kind of
make -- kind of develop it as we go because it just
wasn't -- nusic festivals prior to 20- -- | would say

2001, but we've devel oped teans to do that and they
handl e all that aspect of it.

Q So, M. Alton, when the CDTFA alleges that you
have know edge of sales and use tax |aws, how do you
respond to that?

A | know the basics. | know !l don't -- | know

that | don't have to pay sales tax on out-of-state sales,
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whi ch is sonething that we devel oped during this tine,
too. We branched out from California.

And there was -- originally, | knew about -- we
wer e al ways devel oped as kind of a whol esal e conmpany, so
| knew that if | had a resale nunber and if that event
pl anner, let's say, collected the sales tax, we had a
resale card. They would pay us. W wouldn't have to pay
t he sal es tax.

And then what devel oped over tinme, which becane
a very large section of our business, was managi ng food
vendors at festivals; and the food vendors, | was very
aware that on our settlenents, they would collect the
funds, they would keep their sales tax, they would
rei nburse us for expenses, give us our share of the cut
and the pronoter's share and that was passed through our
organi zation, and | believe that that was nontaxabl e
because that specific food vendor where there could be --
| nmean, we just did Coachella. | think there were 150 of
themout there at least. So that's about nmy know edge of
it.

Q The CDTFA al so says that a bookkeeper woul d
cal cul ate and record taxable sales and sales tax from
total cash anmounts received. Do you agree with that
account ?

A Yes.
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Q The CDTFA al so says that you had full control of
t he busi ness and books and records are nmaintai ned by an
internal accountant for all business operations. Wat is
your response to that?

A | have basically ny team and Jerry have the ful
control over it. They do give ne higher-|evel reporting.

Q M. Alton and your Honors, I'mgoing to turnto
Exhibit 23 and specifically the third page fromthe end,
which | believe is page 36, a docunent entitled Report of
Field Audit, Revised. Do you see that?

A  Yes.

Q About a third of the way down the page,
M. Alton, the SBE says, The audit findings were
di scussed with Jerry Dressel. Do you see that?

A  Yes.

Q D d M. Dressel ever discuss these audit
findings wth you?

A Yes, in overviews.

Q Did the CDTFA ever discuss these audit findings
with you?

A No.

Q And if we look in the upper right-hand corner of
this exhibit, it appears as though it was dated
Sept enber 1st, 2015. Do you see that?

A  Yes.
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Q And you would agree that that was a period after
the close of the 2013 periods that are at issue in this
case?

A  Yes.

Q So before |l turn, M. Alton, to kind of the nore
nuanced aspects of your business operations, can you j ust
explain what steps you took to defraud the State of
California?

A None.

Q So you gave us a little bit of an understandi ng,
M. Alton, about how Best Beverage conducts busi ness and
handl es proceeds related to these festivals and | want
you to take a | ook at sonme exhibits as we go through and
fill in to give a greater understanding of its
oper ati ons.

"' mgoing to draw your attention to Exhibit 27
first and, in particular, beginning on page two. It's a
docunent that at the top, it says, Agreenent for
Services. Do you see that?

A  Yes.

Q Are you famliar with this type of docunent?

A  Yes.

Q It is purportedly an agreenent between Best
Beverage and Electric Forest. Do you see that?

A Yes.
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Q Are you famliar with the Electric Forest event?

A  Yes.

Q \VWat was that?

A It's -- it was -- we provided services. It's a
festival in Mchigan. W're not -- it's not one of ours

right now, but we did it for several years.

Q D dyou do that in 20137

A  Yes.

Q So what is the purpose of this type of Agreenent
for Services?

A That's the -- that's the -- | call it a contract
agreenent, but that's our deal with the pronoter, who is
our client. The clients are the nusic pronoter, the
pronot er.

Q Were you involved in the drafting of this
agreenment ?

A You know, | probably -- | think | had sonmeone
el se put it together, Jerry; and at the tine, |I'm not
quite sure who was doi ng sal es, supporting nme in sales.
But | always had a support person who hel ped ne put
t oget her agreenents. Sara is that person at this point
Now.

Q And you're referring to Sara, Sara Purdy, who
will testify later today?

A Yes.
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Q | want to draw your attention, M. Alton, to
page nine of Exhibit 27. This begins as an agreenent
list of services for this Electric Forest event and |
want you to kind of explain to us what this on-site
managenent of concessions is all about.

A Wll, basically, we're the nmaster concessionaire
and it's -- | wuld say it's -- you know, there's a
couple that we don't control all of the food and
beverage, but that -- what nmakes it clear, that we
operate the beverage side of it, we handle all the
revenue on the beverage side of it, but we al so nmanage a
group of food vendors. W don't -- we did sone food on
occasion. |It's hard to nake noney in food, so we go in
and out of doing food. But primarily our business nodel
is we handl e the beverage side in-house and then we
procure food vendors, work with the festival in curating
food vendors, and then we manage and oversee them They
handl e their proceeds, but we then process those to where
the pronoter gets their share.

Q And how does that split between the vendors,
BBC, and the pronoters? How is that determ ned?

A  Wth the pronoters. W cone up with what the
pronoter wants to get on the food revenue. Typically
it's 30 -- let's say 30 percent. W then tack on 8 to 10

t hat we keep, and then the vendor keeps the rest to cover
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all their costs. This is all after tax, after they take
their taxes out.

Q So that type of fee schedule, if I'mnot
m st aken, woul d be represented on page 117

A Correct. Wll, that's the beverage, and then
there's the different types of food revenue streans.

Q Earlier onin this provision that tal ked about
scope of services, there was nention of a vendor
managenent team Can you descri be what a vendor
managenent team or team nenber does?

A Basically, they call themthe VCs, vendor
coordinators. Their duties are to recruit and work with
the festival on devel opi ng, you know, an extensive nmenu,
contracting with each one of the vendors. Food vendors
we' re tal king about, not Shotskis or that type of stuff,
that nature. They then create the agreenent with the
food vendor. They then nmanage that food vendor, | oading

into the festival, manage them and help themw th

permtting, Health Departnent. Again, this is nationw de

but primarily in California. And then they settle with
t he vendor at the post-festival and they do a settl enent
w th each vendor and that's their duties. And then
that's processed through the accounting teamthat's
on-site.

Q Can you describe a little bit nore about what
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t hat process of settling up with the vendor is?
A They -- it's just they go over the revenue that
they brought in. It has to --

Q As you refer to "they," who are you referring
to?

A The VCs, the vendor coordinators, reviewthe
sales. Again, back in this period, everything was cash
at that point, so there wasn't a point-of-sales system
So we did sone -- alittle bit of naybe sone auditing and
things of that nature. But they oversee them and then
t hey go over the revenue that was brought in, the things
we provided for that vendor |ike ice and nonal coholic
beverages and tenting and power. W -- they just create
a settlenent sheet. W get reinbursed for this, this is
our cut, and you get to keep this and you keep your tax
revenue.

Q Wre you ever -- were you ever a nenber of this
vendor managenent or VC teans?

A No.

Q Do you recall sone individuals who woul d have
been on these VC or vendor managenent teans?

A | nmean, Sara Purdy, who's here, did a | ot of
advance work on devel oping the contracts early on. There

was Megan; | cannot pronounce her |ast nane. Tana

Bailey. Natalie Al varez, who's here, assisted in the
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actual settlenent process.

Q Now, in the interest of efficiency, | won't go
t hrough the rest of these types of contracts in
Exhibit 27, but Exhibit 27 primarily deals with
out-of-state events. D d BBC use simlar contracts for
festivals and events inside California?

A Yes. Al the tenplates were the sane.

Q And how were those records stored?

A | mean, sone electronically, | believe, that
each individual would have and then we had paper files.

Q And where are those paper files today?

A In October of '21, we were raided by the sales
tax people and they took themall and we have not
recei ved t hem back.

Q Just to put sonme things in context, M. Alton, |
want to go through sone of these different revenue
sources and those that feature promnently in the books
and records and, by extension, CDTFA's audit work papers.

Are you famliar with what BBC did or what it
provided for sonething that's referred to as the
Shorenstein theaters?

A  Shorenstein theaters. They were Broadway play
theaters up in San Franci sco.

Q So howdid they fit in or what did BBC do for

t he Shorenstein theaters?
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A W did concessions, you know, Broadway play
t heaters.
Q \Wat about Cafe Fresh Deli?

A That was a cafe at an event facility.

Q \What -- what do you nean an event facility?
A Wll, there was a -- | believe Cafe Fresh was in
the San Francisco Gft Center and -- which is no | onger

in existence, but it was a cafe that was operated on a
daily basis, but it had a huge atrium \Wen there was
events, we did the beverage service for those events.

Q And what about Cafe 1017

A Sane situation at the Galleria Design Center
down the street in San Franci sco.

Q And The Cafe at Stanford?

A I'mnot -- I"'mnot sure which cafe that is, but
Stanford is a big client of ours where we provide
primarily al coholic beverage services at their cafes and
events and sporting events.

Q And what is -- do you know what TI Bar is?

A That was Treasure Island Bar and Gill.

Q \What services does BBC provide for Treasure
| sl and Bar and Gill?

A That was a small cafe out on Treasure |sland,
which is in San Franci sco Bay.

Q \What about Warfield? Are you famliar with
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t hat ?

A Warfield Theater is a nusic venue in
San Franci sco.

Q And what services did BBC provide for Warfield?

A  Primarily beverage, but like if you went to a
show there, a nusic show, we were the ones selling
beverage and, you know, basically snacks, |ike a snack
bar .

Q \WWat about Children's or Children's Hospital ?
Did BBC ever have a relationship with thenf

A No. That's probably Children's Museum | don't
know why it says Children's Hospital.

Q Wll, if it was Children's Miseum what type of
rel ationship and services would BBC provi de?

A Sanme thing. Just a cafe and we would go in and
do cafes and then we woul d operate all the events
on-site, the beverage side.

Q | want to swtch then to three specific ones
that are recorded in the audit work papers in the
San D ego nontaxabl e colums or San D ego nont axabl e
categories. Wiat was BBC s relationship with the Rancho
Santa Fe Pol o O ub?

A That was the San Diego Polo Club and there we
provi ded bar service, sone food service. There were sone

subs there, but that was a private club and that cl ub,
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t he nenbers, you know, had charge accounts through the

club. So we were kind of a whol esale provider there. W

were -- we didn't do the transactions. The club did, but
we were reinbursed for our portion of the -- of the
pr oceeds.

Q I'mnot sure | understand this, so a patron at

t he Rancho Santa Fe Polo Cl ub would be a menber and

charge their menbership --

A  Consi der.

Q -- to get food and beverage?

A Correct. They had |ike an account.

Q And that noney would then flow to whonf
A  They woul d get the revenue --

Q Wen you say "they" --

A -- the Polo O ub, because these people had
charge accounts and so then they would collect from each
of the private -- you know, their nenbers.

Q And then under what -- under what circunstances
t hen woul d the Rancho Santa Fe Pol o C ub be payi ng BBC?

A Because we provided services for them | abor,
equi pment, you know, product.

Q Are you famliar with a relationship between BBC
and Abbey Catering?

A That sounds like a -- it just was a catering

conmpany.
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Q And what type of relationship would BBC have
wi th that catering conpany?

A They were -- they were dealing with the end-user
client and then we were providing bartendi ng services for
t hem on a whol esal e basis.

Q Wien you say "whol esal e basis,” what do you
mean?

A | would give thema price of -- you know, if it
was $25 a person, they would -- Abbey Catering or any
catering conpany would then sell it to the bride or groom
and for $35 a person and then they would pay us that
whol esal e cost and they would profit fromthat, that
del t a.

Q Are you famliar with a relationship between BBC
and sonmething referred to as Angen?

A  Angen was a bike tour of California. They had
the Tour de California.

Q So how was BBC i nvolved in the Tour of
Cal i fornia?

A W provided support to them you know, catering
for their suites and things of that. | was not that
involved in that event, so | can't give you a |lot of
details on that event. It was a tough event. | know
that. They had to -- they had to go around the state of

California in seven days, logistically.
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Q You nentioned, M. Alton, earlier the use of a
process for settling up with vendors. Do you recall that
conversation you were just giving ne sone information a
m nute ago?

A  Yes.

Q Are you famliar with these concessi on vendor
checkout forns?

A | nmean, |I'mnot that famliar with them but --

Q Are you famliar wth BBC using thenf

A Yeah. I'maware that we use them but | didn't
really |l ook at them

Q Soif I"'mlooking at Exhibit 34, do you
recogni ze this type of docunent?

A  Yes.

Q Wiat is this, what is its purpose, and who woul d
be responsible for producing this type of docunent?

A This is what the vendor coordinators would
produce to deal with our -- our bookkeepi ng depart nent
and a way that provided information to the pronoter and
to each vendor. That's just a recap right there,

t hi nk.

Q It's arecap of what?

A O settlenents.

Q Soif we look at this in an el ectronic version,

there's a recap, but there are specific vendors |listed as
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wel | ; correct?

A Correct.

Q And so who would be in charge of putting
t oget her this vendor -- concessions vendor checkout fornf

A  The vendor coordination team

Q And what is your involvenent in this?

A None. | nean, over tinme, they've devel oped it.
It's sonething that |like I had nentioned earlier. This
was a new i ndustry. There was no standards for this. W
had to develop it on our own and then | had entrusted
teans that | brought in and |l et them handle the
processes.

Q Do you know what the life cycle is or what
happens to sonmething like this vendor checkout form after
a vendor coordinator puts it together?

A | don't understand your question.

Q \Were does this information go after a vendor
coordi nator puts it together?

A It would then go to, you know, Jesse, who's
here, or whoever's posting these sales.

Q You nentioned this is also shared with the
vendors thensel ves?

A The vendors, yes. |'msure they each have a
copy of it.

Q Wiy would they have a copy of this?
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A Because it's their settlenent sheet.

Q And you said you'd also share it with the
pronot ers?

A | don't think this internal docunent was shared
with the pronoter. There would be a recap of the
pronmoter. This is what we did in sales. This is what
they kept in taxes. This is what the pronoter got, their
share. That's what they're nost interested in.

Q Wien you say they collected their taxes, who are
you referring to as "they"?

A  Each individual vendor, they kept their tax
revenue.

Q This --

JUDGE RALSTON: M. MLaughlin, | apologize for
interrupting. | know we had estimted about 30 m nutes
for each witness. W're a little over that with
M. Alton. D d you want to continue with himand naybe
make it up with sone of the other w tnesses or --

MR. MC LAUGHLIN. I'll attenpt to do so, your Honor.
| think that we're getting close to the end of
M. Alton's testinony.

JUDGE RALSTON: Ckay. Thank you.

BY MR MC LAUGHLI N:
Q This particular exhibit, M. Alton, is with

respect to one event; correct?
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A  Yes.

Q Wuld you simlarly or would BBC simlarly use
t hese types of docunents at other events?

A Yes. They would use the sanme processes.

Q And has that process changed nmuch bet ween 2008
and 20137

A During that period, | would say it was pretty
consi stent .

Q And how did BBC retain the records of those
actual checkout forns or simlar itenms? Wat was kind of
t he docunent retention policy?

A | nean, people would have it on their -- a |ot
of people used their own conputers back then because they
were in the field. They would be on their conputers or
physi cal docunents.

Q And where are those physical docunents now?

A Like | said, they were in storage, but they were
confi scat ed.

Q Have they been returned to BBC?

A No. "Confiscated" is the wong word, but they
wer e taken.

Q And again, just to summarize, what was your
i nvol venent in the devel opi ng of these checkout forns and
where they ultimtely ended up?

A | was not involved in them
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Q Thank you, M. Alton.
MR. MC LAUGHLI N:  Thank you, panel. 1'Il probably
nove on to the second wtness at this tine.
JUDGE RALSTON: Ckay. Thank you.
And we can have the second witness conme up to
t he table.
MR. ALTON. Sit where I'msitting?
JUDGE RALSTON: Yes, if you guys want to switch
pl aces, or you can sit on the end.
Oh, | apologize, M. Alton. W're not quite
finished with you yet. Thank you.
MR ALTON: Oh, no.
JUDGE RALSTON: M. Noble, did you have any
guesti ons?
MR. NOBLE: The Departnent doesn't have any
guestions. Thank you.
JUDGE RALSTON: Okay. Thank you.
Judge CGeary, did you have any questions for
M. Aton?
JUDGE CEARY: | think | do have a couple of
guestions. Thank you.
About the cafes that you were tal king about
earlier, am| correct that these are cafes that the
conpany operated on a day-to-day basis and al so the

conpany woul d partici pate and provide food and beverage
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services for special events for the conpanies or
institutions that housed those cafes? |s that correct?

THE WTNESS: Al those locations -- so, for exanple,
the Galleria and the Gft Center were very simlar. Yes,
we did Monday through Friday cafe for the people that
were working in those buildings, but their atriuns were
rental properties for outside pronoters but nainly
corporate back then. W don't do a lot of that now And
so we had a niche where we could do food and beverage in
the cafe, but then we would only do beverage service,
all ow other caterers in to do the |arger events. So
those were very -- that was kind of a niche we were doing
at that tine.

JUDGE GEARY: So you would handle the | arger events
in atriuns, for exanple, in a fashion simlar to the way
you handl e nusic festivals. You would do the beverage
service and hire food people to cone in and supply food?

THE WTNESS: In that situation, | would do the
beverage service, but a lot of tinmes the client was a
caterer who brought a client in there, so we weren't
involved in the food in those venues.

JUDGE GEARY: Thank you. Those are the only --
that's the only question | have.

JUDGE RALSTON: Thank you, Judge GCeary.

Judge Kwee, did you have any questions for
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M. Aton?

JUDGE KWEE: | don't have a question specifically for
M. Alton, but |I did have a question for the Appellant
maybe better directed at the representative, just so |
could get a nore clear understandi ng of your position of
Appel l ant's position, because nobst of the testinony seens
to center around the fraud and |I'mjust curious, is
Appellant's -- are they disputing that there was a
substantial liability or do they agree that there was an
underreporting and the question is nore whet her Appell ant
was fraudul ent, whether the fraudul ent penalty was
properly inposed?

MR MC LAUGHLIN. It's a little bit of both, your
Honor. Certainly we don't concede the fraud. There may
be to sone extent a concession that there was sone
m st akes and there was an underreporting, but we believe
that even after the fourth reaudit there are still
m stakes in CDTFA's exam nation and | think what we're
di scussing, particularly with M. Alton, is sone of these
events and the concessionaire vendors and the sales for
resal e that have not been appropriately backed out in
their work papers.

JUDGE KWEE: Ckay. And just so | understand, with
respect to the extent that there is an understatenent, is

Appel lant's position that the understatenent was due to
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honest m stakes? |Is that -- is that essentially what
you' re argui ng?

MR. MC LAUGHLIN: Yeah. Absolutely, your Honor. |
think it's a conbination of honest m stakes and a
m sunder st andi ng of sal es and use.

You heard testinony earlier today from
M. Alton, for exanple, regarding the Rancho Santa Fe
Pol o Cub. Wether the receipt of cash that conmes from
this event organization that is paid to themthrough
nmenbers is in sone way taxable to them they concluded it
wasn't and it was excluded. CDTFA has concluded that it
was.

What ever the determ nation of the panel, | think
that what we are trying to establish in M. Alton's
testinmony or M. Alton's testinony corroborates is they
believed it wasn't and had a legitimate basis for doing
so and that any m stakes were attributable to sinple
m sunder st andi ngs of the |aw.

JUDGE KWEE: Ckay. Thank you for that clarification.

["Il turn it back to | believe Judge Ceary,
because he has one nore question for the witness. Thank
you.

JUDGE GEARY: Is that all right with you, Judge
Ral st on?

JUDCGE RALSTON: Ch, of course, yes.
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JUDGE CEARY: Judge Ral ston, thank you.

| neglected to ask you earlier, you were talKking
about supplying things to sone of the food vendors at
nmusi ¢ venues and you nentioned ice, power. | think you
nmentioned tents naybe was one of the things you nentioned
and | recall froml ooking through some of the briefing
that there was a reference in -- | think it was in
relation to the checkout form that there will be --
there woul d be ot her charges made by your conpany to
t hese vendors. Wat other types of things would you
charge the vendors for other than the comm ssions in

t hese nusic venue situations?

THE WTNESS: | nmean, | think that Sara and Natalie
will knowa little bit nore about that, but definitely
t he nonal coholic beverages that they would sell. So we

woul d get reinbursed for that; ice, their portion of a
health permt. W would do a naster permt. It can be
hand washi ng sinks. You know, you have to kind of --
there's a shared cost for the back-of-house structure,
infrastructure that's built, so we pass that on. Menus,
menu devel opnment, banners. You know, it all just

depends, but there's sone real basic things that happen
every time. Punping of the gray water. Sara and Natalie
wi |l know nore detail on that.

JUDGE GEARY: You specifically nentioned nonal coholic
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beverages. So woul d the conpany, your conpany, provide
nonal cohol i c beverages to sone -- at |east sone of the
food retailers for resale?

THE W TNESS: Correct.

JUDGE GEARY: \What about al coholic beverages that
were served at these venues? Wuld that be handl ed
excl usively through the conpany?

THE W TNESS: Exclusively through us, yeah. W
al ways split. W always han- -- because it's our I|iquor
license, we have to bring that revenue in and insurance
reasons also. So the food vendors did have the ability
to sell nonal cohol but not alcohol, alittle bit
different than when you go to a stadiumand that's one
conpany doing it all.

JUDGE CEARY: Thank you.

JUDGE RALSTON: Thank you, Judge GCeary.

Ckay. Now, M. Alton, | think we're finished
for now.

So regarding the remai ning witnesses, just in
the interest of tinme, | know they're all probably
testifying on simlar itens, but we want to avoid |ike
redundant testinony, if that is the case, and | think
after this next witness, we will take a break for |unch.

MR. MC LAUGHLIN. Very good, your Honor.

Qur next wtness i s Jesse d ueck. He has sone
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travel -- d ueck. Excuse ne. He has so

me travel

restrictions, so we'd like to get himout of here.

JUDGE RALSTON: Ckay. Thank you.

JESSE GLUECK,

called as a Wtness, and having been previously duly

sworn by the Adm nistrative Law Judge, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON
BY MR MC LAUGHLI N:

Q I'msorry | mspronounced your |ast nane.

A | grewup with Gueck. | actually like d ueck
nore. It's the proper Gernman pronunci ation.

Q So M. dueck --

A  d ueck.

Q Gueck. | want to ask you just sone general

guesti ons about your personal background

and wor k experience before we begin, so can you descri be

your educational background, M. d ueck?

and educati on

A | went to San Francisco State University and

graduated with a B.S. in accounti ng.

Q Wen did you obtain a B.S. in accounting from

San Francisco State University?

A June of ' 99.
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Q \What was your work experience after you received
your B. A in accounting from San Francisco State
Uni versity?

A |1've been with Best Beverage the whole tine
si nce.

Q So explain that. How did you becone enpl oyed
wi th Best Beverage?

A Soin '"96, ny brother started working for the
conpany and he was working in the -- nmnaging one of the
war ehouses in the Bay Area and when | was going to
school, he told nme there was work available that | could
do at night after school. So | started working in the
war ehouse and then | started working events for the
conpany and then --

Q Let ne pause there. What does working events
nmean for the company?

A Bartendi ng, barbacking, setting up the event,
managi ng the event. |t was nore weddi ngs at that point,
nore corporate parties.

Q And continue. After that, your roles and
responsibilities started to becone what?

A Wll, the accounting person at the tine,

Franci sco, found out that | had -- that | was studying
accounting, so he started having nme help hi mw th sone of

t he bookkeepi ng aspects and particularly handling cash at
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events.

Q Francisco, when was this tine that Francisco
brought you under his w ng?

A 1'd say probably sonetine in '97, about a year
into working. The sunmer of '97.

Q And how long did you kind of, for lack of a
better term nentor under Francisco?

A | nentored under Francisco for -- until he left
t he conpany, which was probably around 2000, and then
there was another |lady hired to handl e bookkeepi ng. Her
nanme was Sue Gentile and | worked with her for a while.

| was still mainly handling cash at events, and

eventually she left and | took over her responsibilities.

Q And when did she | eave, approxi mtely?

A Maybe '02, '03. That's a long tine ago. |
can't renmenber exactly.

Q And so you took on her responsibilities after
that; correct?

A Correct.

Q@ And can you descri be what those roles and
responsibilities were?

A | was handling basically the accounting in the
Bay Area for all of our -- handling the deposits,
handl i ng the bank account, making the deposits, putting

together the records for sales tax and |li ke tracking all
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the sales, still handling the cash, because it wasn't as
busy then, so | could -- | did nore. | started getting
sone hel p soon after

Q Who was hel pi ng you?

A For a while, it was Raul. | forget his |ast
nanme. Raul worked with nme for -- until probably about
2010 and he started handling all the cash and | was doi ng
t he Qui ckBooks entry and deposits and reconciling the
bank account, and then he |eft the conpany and then it
was Ryan Mendez and he was with ne through about 2019, a
little before the pandemc. And after that, it's just
been kind of -- there's been a coupl e people, Tony,

Cct avi o.

Q So you nentioned Qui ckBooks, reports, |edgers,
bank accounts, statenents, reconciling them Can you
describe M. Alton's involvenent in any of that?

A | would give himoverviews on what was
deposited, give him-- we would go over basically budgets
on what to pay a vendor, what we could afford to pay at
the tinme.

So he would kind of have an overview and then we
woul d have conversations and then | would handl e the
actual details of the paynent for vendors and -- but for
t he bookkeeping itself, there's none. He's -- he's never

been in the QuickBooks file. He doesn't have a | og-in,
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woul dn't know how to get in anyways.

Q W heard testinony earlier today about the use
of concessi on vendor checkout fornms. Are you famliar
with those?

A I am

Q How are you famliar with them and what purpose
do they serve for BBC?

A As was stated in terns of the vendor
coordi nators handled them | wasn't involved in that
process. | received the paynents, matched the paynents
that they -- that they paid us, and then | just matched
it up to what the formsaid

So I wasn't involved with the details of putting

themtogether. | just matched the deposits to what was
reported by the vendors and the vendor coordi nators.

Q Sol want to -- | want to kind of break down
kind of this process of who's involved and how this data
is recorded and transmtted to ultimately getting on the
sal es and use tax return.

So on Exhibit 34, which | have pulled up for
you, are you famliar with this type of exhibit?

A  Yeah.

Q This is, in particular, the checkout formfor
what we've identified as the FYF festival in 2013.

JUDGE RALSTON: Excuse ne. \Which exhibit was this?
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MR. MC LAUGHLI N: 34, your Honor.
JUDGE RALSTON: Thank you.
BY MR MC LAUGHLI N:
Q At the end of this, there's a final tab that

says "all conbined.” Do you see that?

A Oh, yeah. Yes.

Q And it lists under the vertical colum B al
vendors conbi ned. Do you see that?

A  Yes.

Q So -- and then going horizontally, it starts to
break out specific vendors; correct?
Correct.
Li ke West Coast woul d be an i ndependent vendor?
Yes.
Hudson woul d be an i ndependent vendor?

Yes.

Spicy Pie woul d be an i ndependent vendor?

> O >» O » O >

Yes.

Q And then if I'"'mlooking at colum B in this
Exhibit 34, this is the totality of conm ssions paid to
BBC? How does that process work?

A Wll, the final Iine there is the anpunt
that's -- that we ended up depositing, and that is their
sales at the top mnus fees, sales tax, the conmm ssions

that they owe to the -- well, actually, the conmm ssions
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woul d be the anmobunt due at the end, but --
Q Soif I'mlooking at this, for exanple, in the
FYF festival, those vendors sold $414, 000 worth of

product that weekend?

A Correct.

Q And sales tax on that was cal cul ated at $37, 0007
A  Yes.

Q W paid that?

A The vendors were responsible for that.

Q You neke a row there, adjusted gross anount.
That woul d be the subtotal of gross sales |ess the sales
tax that the vendors already paid?

A  Yes.

Q And there was a conm ssion due to BBC of
133,000; is that correct?

A  Yes.

Q And then there are products listed below. Can
you explain, is that charges, as we heard testinony
earlier, about tents, sinks, power that are charged to
t he vendors?

A Exactly, yes.

Q So they're paying that back to BBC?

A Yes, 'cause BBC pays those bills.

Q GCkay. And what do you do after you get a

concession vendor formlike this? What is your
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accounting process?

A M accounting process is to match up the formto
what we received and then | would put that on ny deposit,
my nonthly deposit journal, just because | had --
tracking all the sales, and that would be in the
nonr evenue col um.

Q So l'mgoing to draw the judges' attention then
and yourself as well to Exhibit 41. |Is this what you
were tal king about as far as a nonthly deposit schedul e?

A This is the sales tax report. That nonthly -- |

have -- there's also a nonthly deposit form which woul d
be -- it shows every day. This breaks out that by areas,
but the nonthly -- the nonthly form shows exactly what
cane in fromwhat event. | mean, there m ght be two

things from say, San Francisco or nultiple things from
San Francisco on that deposit; but on this form it's
just all together. |It's broken out per tax district to
make sure the tax is paid correctly for each district.

Q So |l want to kind of focus on this, this area
here, because the FYF fest, as | understand it, was
August, |ate August of 2023 [sic], and do you recall
where that was hel d?

A Los Angel es.

Q So we have a vertical colum in this in Dthat's

Los Angeles; is that correct?
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A  Yes.

Q And that would represent the sales from
Los Angel es-based events that were deposited on a
particul ar day; is that correct?

A Correct.

Q So, for exanple, on August 26th, BBC deposited
$697,000 fromL. A -related events?

A  Yes.

Q And who prepares this docunent?

A | do.

Q Does M. Alton have any involvenent in this?
A No.

Q | want to ask you about sone other things

because if we continue over after sone of these vertical
colums, there's other ones. One of themindicates
resale, vertical columm T. Do you see that?

A Yes.

Q \What figures are in resale and where do they
conme fronf

A Resale would be vendors -- or clients that had
resal e cards, as was nentioned earlier, that they would
collect the tax and be responsible for the tax and they
woul d just pay us, as Dirk said, the whol esal e anpunt,
and it also included the vendor coordinator forns, the

payouts that they paid us, because they were responsible
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for the tax. So we would put that under resale.

Q Sothat's -- if I'"mcorrect in understandi ng
you, that nunber is based on what we saw previously in
Exhi bit 34 in those individual vendor concession checkout
fornms?

A Yes, and it could also include, say, a caterer.
Just renenbering one called Now W' re Cooking, say they
had a resale form It could include their sales as well
because they had a resale formand they were responsible
for the sales tax for an event when they paid us.

Q So when you put an entry on this resale form

have you seen a resale certificate fromany of those

peopl e?

A  Yes.

Q And how did BBC nmaintain those records?

A W had physical records.

Q And where are those physical records now?

A  Werever the CDTFA has them They took them
all.

Q So this docunent, Exhibit 41, the colum, that
resale that you indicated represents those vendor
comm ssions and itens in which you' ve seen individuals or
conpani es had resale certificates, there's also a colum
t hat says redo in colum V.

A Re- de.
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Q Re-de. Wat does that nean?
A That's cash redeposited.
So to start an event, you need banks.

Everyt hi ng was cash then, so you'd need banks to get with
all the bartenders. So we would pull noney out of the
bank account. Say there's five bartenders. They each
get $400, so we'd pull out $2,000 and then after the
event, we'd redeposit the $2, 000.

Q So if |I'munderstanding you, the re-de, BBC
woul d take cash to have cash on hand at events and if
t hat cash was unused because it didn't go back in change,
BBC woul d be redepositing that?

A Wll, yeah. It was just change. It was
never -- it's a starting bank, so it was never -- it just
came out to fund the event, to make it work, to get it
started. So --

Q Soif we're keeping with this August 24th, 25th
L. A and other events throughout California, this would

i ndi cate that BBC took $139, 600 in cash out to fund those

festivals --
A  Yes.
Q ~-- and then redeposited that as change |ater on?
A Yes.

Q There's also a colunm on here, vertical colunmm

W that says nonrevenue. Do you see that?
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A  Yes.

Q \What does nonrevenue represent?

A So that could be a couple of things. Back then,
there were sonme tips, so that could include tips from
credit cards, but it wasn't nmuch. A lot of that was
future paynents for events. So in the nonrevenue colum
woul d be a client paid us for an event in August, but the
event doesn't happen until, say, March of the next year;
and so in March of the next year, there would be a
negative amount for that. That's why there's negative in
sone of the colums, to offset when it was a positive,
because we woul d book the sales in the nonth that the
sal es actual |l y happened.

Q Soif I"'minterpreting you correctly, in this
nonrevenue, you'd have a positive figure that woul d
ei ther represent a deposit for future services or
potentially tips?

A Correct.

Q Let ne ask you a followup question about tips.
Were they mandatory or discretionary?

A They're always discretionary.

Q And then if |I see a negative nunber in the
nonrevenue, that is because a vendor had previously given
a deposit and then that is backed out because it is

i ncluded in the deposit figures earlier?
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A Correct. So it would be in the -- say the event
happened in San Francisco. The full sale would be noted
in the San Franci sco colum even though we coll ected part
of it six nonths earlier. So the negative -- the
negative nonrevenue is the -- is the deposit from six
nont hs earlier, but the full sale would be under whatever
tax area it was from

Q That would be, for exanple, in the colums --

A  Any of those.

Q -- Bthrough T, correct, or B through S
correct?
A Correct.

Q So this is broken up by county; correct?

A Correct.

Q And | note, and as |I've gone through this
before, there doesn't appear to be any entries in
Ri verside, San Diego; and if |I'mnot m staken, one of
your big custoners is the Coachella Misic Festival in
Ri ver si de.

A Correct.

Q Wiy are there no entries on this work paper for
Ri versi de?

A Wll, that nonth, either there was none booked
t hrough nmy account or -- or Jerry was handling it in the

San Di ego bookkeepi ng.
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Q And you're referring to Jerry Dressel; is that
correct?

A Correct.

Q So help nme understand. This information is used
how and by whon?

A This information is to track the sales for each
taxable zone in California and it's to devel op what we
owe for the period. Wll, that's for the nonth, and then
we'll put together a quarterly report --

Q And you see --

A -- as well.

Q You see there's quarterly reports in there as
wel | ?

A  Yes.

Q So these woul d be broken out by nonth in the
applicable quarter; correct?

A Correct.

Q Wat do you do with this information after
you' ve conpiled it into Exhibits -- in Excel docunents
i ke Exhibit 417

A | send it to Jerry and he files the taxes and
makes a paynent.

Q Do you send this to M. Alton?

A Yes. Usually | think he sees it as well.

Q Ckay. Does he do anything with it, to your
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know edge?

A No. He doesn't change it or anything. He
doesn't like it a lot of tines.

Q He doesn't like it because you didn't nake
enough noney or he's telling you, "Jesse, you need to
change these nunbers"?

A He didn't like it because it's a | ot of noney
that he has to spend.

Q Onh. You'rereferring to the fact that he has a
| arge sal es tax obligation?

A  Yes.

Q Has he ever instructed you to change any of

t hese nunbers?

A No.

Q Manipul ate thenf?
A No.

Q Underreport sal es?
A No.

Q W were just talking a nonent ago, and | just
want to do this as a bit of a denonstrative, but back on
Exhi bit 34, one of these vendors that's featured
prom nently you can see is this Spicy Pie. Do you see
t hat ?

A  Yes.

Q And thisis inthe total all conbined. W have
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Spicy Pie, FYF 2013; correct?

A Correct.

Q And we also had to add a tab specifically for
Spicy Pie?

A  Yes.

Q And | would just for your edification, Jesse, we
have here in Exhibit -- a different exhibit, Exhibit 6,
in page 13. Have you ever been to a festival where Spicy
Pi e operated?

A  Yes.

Q These are images of Spicy Pie; correct?

A  Yes.

Q And that's what it would ook like if | was a
patron going to get food or nonal coholic beverages at
Spicy Pie at a festival or event; correct?

A  Yes.

Q | want to draw your attention to Exhibit 36. |Is
this simlarly a checkout sheet froma festival?

A  Yes.

Q And would it still operate the sane in which if
there was an event on August 3rd and August 4th of 2013
at HARD L. A., how would you use this data? Simlar to
the way that you did for FYF?

A Correct. It was all handl ed the sane.

Q \Was that consistent between 2008 and 2013?
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A  Yes.

Q And then this data would be then carried over to
sonething |like Exhibit 41; correct?

A Exhibit 41 was ny sales tax? Yes.

Q Correct. Do you know what M. Dressel did with
that information that he received from for exanple, your
Exhibit 417

A He paid the sales tax. | nean, he filed the
tax, the Schedule C forns for each individual area. |
believe that was then as well, and --

Q Inthe interest of efficiency, | won't go
through all of the exanples that we have for these
different 2013 L.A. HARD, FCF, and others, but would you
agree that the way that you handled the creation of
Exhibit 41 was consi stent throughout these audit periods
with respect to these nusic festival s?

A  Yes.

Q And would you agree that if you put sonething in
the colum that said "resale,” it was because it either
cane fromone of these vendors or you had seen a resale
certificate?

A Correct.

Q | want to take a | ook, Jesse, if we could, at
Exhibit 24. As you know, fraud is a prom nent issue in

this proceeding. | want to ask you sone questions about
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this. This is a docunent entitled Menorandum of
Interviewwith Jerry Dressel on Cctober 19th, 2021, so
quite a whil e ago.

|"'mgoing to read you sonme provisions and |I'm
going to ask if you agree with themor if you don't agree
with them

"M . Dressel was infornmed and believes that
Jesse G ueck was already working at F & B Associ ates when
M. Dressel was hired."

Do you agree with that, that you were already
there and M. Dressel was hired after you?

A Yes, | was there before.

Q On page four of this docunent, Exhibit 24,
towards the bottom it says, "M. Dressel stated that he
doubts that M. Alton has the CDTFA code needed to
ultimately e-file the returns or any other CDTFA | og-in
credentials. M. Dressel also stated that even if
M. Alton had access to the CDTFA account, M. Dressel
believes M. Alton is techno" -- "is not technologically
savvy enough to conplete the filing, nor did M. Alton
control the financial information necessary to file
California sales tax returns.”

Based on your experience, do you agree with that
st at enent ?

A Yes, | agree.
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Q Alittle bit before that, still with Exhibit 24,
it says, "Quarterly, M. Dressel would prepare sales tax
returns along with M. GQueck fromF & B Associ at es'

San Francisco office. Using QuickBooks, M. d ueck would
prepare reports by county and by city, which are likely
to be nanmed SQ4 breakdown. Fromthe varied revenue
sources that are accounted for in these Excel sheets, new
line itens mght need to be made. For instance, there
are venues that send rei nbursenent checks because their
busi ness depends on hiring F & B Associ ates' enpl oyees.
The conpanies refund F & B, Inc. for providing labor. On
top of handling San D ego's books and records,

M. Dressel also inforns M. Alton about sal es tax
estimates. M. Alton does not handl e any recordi ng of
sales. Any estinmates were given to M. Alton nerely to

allow F & B, Inc. to nmanage cash fl ow and gener al

budgets." Wuld you agree with that statenent?
A Yes, | agree.
Q Still with that exhibit as well, there's a

statenent from M. Dressel that reads, "M . Dressel

indicated that M. Alton's role in the use and

mai nt enance of the San Francisco's Qui ckBooks is," quote,

probably not very nuch, end quote. Do you agree with
M. Dressel's assessnent?

A Dirk has no access to Qui ckBooks, so yes, |
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agr ee.

Q You already nentioned an individual named Ryan
Mendez and that you were famliar with himbased on your
enpl oynent at F & B; correct?

A  Yes.

Q There's another docunent here in Exhibit 25 and
| want to ask if this is accurate based on your
experience with BBC. It's a docunent titled Menorandum
of Interviewwith M. Mndez on October 25th, 2021.

M. Mendez says that, "As," quote, "POS | ogistics
manager, M. Mendez was responsi ble for programm ng and
supporting various point-of-sale devices usually
associ ated with Square nobile card reader platforns. In
so doing, M. Mendez would al so generate various reports
whi ch were thensel ves conpiled in the cloud through the
Square online platform M. Mndez had access to the
Square account, but," other than yourself, Jesse, "was
unawar e of who el se m ght have access to the Square
accounts, including log-in credentials and passwords. "
Do you agree with M. Mendez's statenents, based
on your experience?

A Yes. He had access. He had just conme back to
the conpany after COVID for a few nonths.

Q And he says that he was unaware of who el se

m ght have it. Wre you aware of anyone el se who had
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access to the Square online platforminformation?

A  Yes.

Q Wo el se woul d have access?

A Matt Alder. He had access. Maybe Eduardo
Moreno. | have an online spreadsheet wth passwords and
the log-ins and there's a few people who have it. 1'd
have to check

Q Let ne ask --

A It's not many.
Q -- does M. Alton have access to that?
A No.

Q M. Mendez al so says that he frequently used the
reports conpiled online in fill-in tenplate sales
reports.

Do you believe he's referring to these sales
reports that ultimately end up in sonething |ike
Exhi bit 417

A  Yes.

Q The sales report was an Excel -formatted docunent
t hat contai ned various information about the respective
events. The sal es report Excel docunment woul d usually be
shared with venue manager, any |iaison, yourself, Jesse,
and sonmetimes M. Alton. M. Alton was generally
interested in a 10,000-foot view, which translated into

gross sales fromeach event but little else. M. Mndez
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described M. Alton's interest as limted to hard nunbers
and gross sal es.
Wul d you agree with that statenent?

A  Yes.

Q Any substantive feedback about the sales,
M. Mendez continues, was given exclusively by yourself,
Jesse. Wien further asked who at F & B Associ ates woul d
be nost know edgeabl e about its accounting practices,
M. Mendez responded that yourself, Jesse, who he
descri bed as the controller, and Jerry Dressel, who he
descri bed as either an internal or outside accountant,
were the best, if not only two. Wen asked why M. Alton
woul d not be the individual npbst know edgeabl e about
F & B Associ ate, lncorporation's accounting practices,
M. Mendez responded that he did not feel M. Alton dealt
Wi th accounting issues but rather del egated those tasks
to others like M. G ueck and M. Dressel.

Do you agree with that?

A Yes, | agree.

Q He nentions here, M. Mendez, the use of POS
| ogistics. He is a POS | ogistics nanager using PGS
systens. Do you know what he's referring to?

A  Yeah. So when we have an event, he would be in
charge of kind of figuring out what we needed for the

event's POS requirenents, how many units, wi-fi issues.

Kennedy Court Reporters, Inc.
800. 231. 2682

88



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

Do we need to bring in w-fi? |Is there w-fi there? And
he would -- handling setting up nenus for the -- in the
PCS systens, so, yeah, that's pretty nuch --

Q So this was an ability for BBC to accept credit
card transactions; is that correct?

A Credit card transactions was what started it and
to get nore control over the events as well.

Q And when did BBC first start using credit cards
at its events, or | should say it differently. Wen did
BBC first start accepting credit cards at its events?

A W accepted maybe sonme |ike 2012 or so, very
few, and I renmenber we had a -- we had a neeting and we
i ntroduced -- Ryan, nyself and Matt introduced Square to
t he conpany and t hought that it woul d be good goi ng
forward and that really started rolling out nore in 2013,
but really about '14, '15, it really started taking over
nor e.

Q So before 2012, BBC was largely cash. It was
not credit card transactions; is that accurate?

A At events, it was, yes, it was exclusively cash.

Q One of the issues on the use taxes issue in this
case has been the use or | should -- alleged rental of
poi nt-of-sale term nal physical itenms provided by PFC
Paynment Solutions. Are you famliar with BBC s

relationship with PFC Paynent Sol utions?
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A  PFC Paynent Solutions was a credit card provider
interns of they process card transactions for us. |t
was -- basically, each office had the ability to take
credit card sales for events and that's how t hey process
it.

Q How did they process it? Ws it they give you a
term nal that you physically put a card into or how did
BBC use PFC Paynent Solutions to run credit cards?

A | think at first it was a termnal, just |like
one termnal that sat on a desk, but it eventually
evolved into a cl oud-based website that you just went in,
entered the information, and you process -- it was mainly
used for catered events where the cater -- either the
client directly, say a bride and groomor the catering
conpany, would give us their credit card to nmake the
paynent .

Q And if you had to apportion the tines that you
used a physical unit versus putting this in online, how
frequently would you do either or both of those?

A | don't really remenber exactly when it swtched
over, but it wasn't that frequent. Credit cards weren't
much at the tine. | can't -- | can't say off the top of
nmy head how often, but we coul d have sone big charges
because people would put big charges on, but it would be

a one charge. It wouldn't be -- it wouldn't be an event
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really wth PFC

Q It would not exist at festivals or sonething
l'i ke that?

A Not at all.

Q Oay. Inthe interest of tinme, M. {d ueck,
want to draw your attention to a couple of provisions
here in Exhibit 26.

There's a few paragraphs down there that begins
with, "During the average day." | would like you to read
this and tell nme if you agree -- let ne say this to build
a foundation. Are you famliar with Stacy Egusa?

A  Yes.

Q D dyou wrk with her at BBC?

A She works in the San Diego office. W've net a
few tines.

Q You've net a few tines?

A  Yeah.

Q GCkay. This is a docunent, a Menorandum of
Interview with Stacy Egusa on Cctober 26th, 2021. Can
you just read the paragraphs beginning at "During the
average day" and tell nme if you agree with Stacy's
statenents in there.

A "During the average day" --

Q You don't need to read it out | oud.

A Oh, sorry. Yes, | agree.
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Q And she also says at the bottom of page two, she
did not believe M. Alton had access to any Qui ckBooks
information and if he did, he would never use access or
even understand the information contained therein.

Do you agree with her statenents?

A | agree.
Q So lI'mgoing to ask you one final question and
then turn you over to the judges and Respondent.

Can you explain to us how you, M. Alton or
anybody el se at BBC attenpted to defraud the State of
Cal i fornia?

A W did not.
MR. MC LAUGHLI N:  Thank you, your Honors.
JUDGE RALSTON: Thank you.
M. Noble, did you have any questions for
M. d ueck?
MR. NOBLE: No, ma'am we did not. Thank you.
JUDGE RALSTON: Thank you.
Judge CGeary, did you have any questions?
JUDGE CEARY: No questions.
JUDGE RALSTON: Thank you.
And Judge Kwee, did you have any questions?
JUDGE KWEE: | have no questions. Thank you.
JUDGE RALSTON: Ckay. | think we are going to break

in afewmnutes, but | did want to check with the
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parties. It's 11:30 right now It |ooks |ike we have a
few nore wi tnesses.
Yeah. M. Gueck, did you need to go?

MR MC LAUGHLIN: He does. He needs to catch a
flight. Can | -- can we excuse hinf

JUDGE RALSTON: Yes. You can go.

Yeah. So | wanted to check with the parties.

We can either take like a 20-m nute break to give
everybody tine to stretch their legs and things or we can
take like a little bit longer for lunch. Are the parties
okay with just doing a shorter break and noving forward?

MR, MC LAUGHLIN: | would propose, your Honor, we
have three witnesses left. Two of them| don't think
should take a lot of tine. So if it would be
appropriate, maybe we could take a 10- to 15-m nute
break, call one of the witnesses that al so has travel
restrictions, and then if desired reconvene for those
t hat do not have travel restrictions.

JUDGE RALSTON: (Ckay. What are you estinmating for
the remai ning Wi t nesses?

MR. MC LAUGHLIN. For Ms. Purdy, | would estimate 25
to 30 mnutes. For Ms. Alvarez, 15 to 20. And for
M. Dressel, it will probably be 30 mnutes as well.

JUDGE RALSTON: (Ckay. So is Ms. Alvarez the wtness
with the --
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MR. MC LAUGHLIN: Ms. Purdy is.
JUDGE RALSTON: Ms. Purdy. Gkay. So that's about 30
m nutes or so, or 25 or 307?
CDTFA, are you guys okay with taking like a
15-m nute break or so?
MR. NOBLE: W are here at your |eisure.
JUDGE RALSTON: Ckay. Thank you.
And is that good with you, Ms. Mingui a?
THE REPORTER: That's fi ne.
JUDGE RALSTON: So it is 11:35. W'Il cone back at

11:50. And just a remnder to the parties, if you remain

in this room the livestreamis still on, so make sure
you're -- you know, have your mcs off. Thank you.
(Recess)

JUDGE RALSTON: (Okay, everyone. W are back and
ready to begin.
And just to clarify, M. MLaughlin -- oh. W
are back on the record. Thank you.
M. MLaughlin, it was Ms. Purdy who had travel
I ssues?
MR. MC LAUGHLI N: She does, your Honor, yes.
JUDGE RALSTON: Okay. So after her testinony and our
guestions, if she needs to | eave, she can | eave then.
MR. MC LAUGHLIN. W appreciate that. Thank you,

your Honor.

Kennedy Court Reporters, Inc.
800. 231. 2682

94



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

JUDGE RALSTON: Thank you.
Ckay. So pl ease begin when you're ready.
MR. MC LAUGHLI N:  Thank you.
So we will now ask sone questions of M. Purdy,

who has al ready been sworn in.

SARA PURDY
called as a Wtness, and havi ng been previously duly
sworn by the Adm nistrative Law Judge, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON

BY MR MC LAUGHLI N:

Q M. Purdy, can you begin by just giving ne a
general understandi ng of your educational background.

A Yes. | went to Colorado State University and
graduated with a B.A. in journalismand conmuni cati on.

Q Wen did you obtain your degree from Col orado
State University?

A 1998.

Q And after you obtained that degree in 1998, what
was your enploynment history |ike?

A In 1998, | wrked as a reporter, a news
reporter. And then in -- after that, | noved on to

teaching journalism English, and business and things
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i ke that at a high school level. And then | got into
event coordinating in Indio, California, and that's how I
started working with Best Beverage Catering.
Q So can you describe or explain a little bit nore
in detail howit was you cane to be associated with BBC.
A Yes. | worked for an event site in Indio and
t hrough working there and hiring various vendors, one of
the vendors | hired was BBC to do the beverage
catering --
Q So --
A -- at a particular event.
Q So you worked for a venue. Do you recall what
venue that was?
Corona Yacht O ub.
And you said Crony Yacht C ub?
Cor ona.

So Corona Yacht Club hired BBC?

O >» O >

A Yes. W were looking at hiring them One of
our clients actually was going to -- our catering client,
BBC was a preferred beverage provider for this particul ar
catering client.

Q So a catering client was going to enter into an
agreenent with your enployer, the Corona Yacht Cub --

A Unh- huh.

Q ~-- to cater an event --
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And what services did BBC provide?

A  Yes.

Q -- and they asked to contract --
A In turn, would --

Q -- with BBC?

A  Yes.

Q

A

They didn't end up providing services, but it
woul d have been bever age.

Q And you began your relationship wth BBC at that

poi nt ?
A  Yes.
Q Do you recall when that was approxi mately?
A 2000- -- summer of 2007 or summer of 2008.
Q \What was your first job and responsibilities at

BBC when you j oi ned thenf

A | cane on in the desert region at -- in Indio
hel pi ng and assi sting one of ny coll eagues in her office,
so --

Q \What did you do to assist her?

A | hel ped her put together proposals for people,
| hel ped her with sales in that particular office, and
then quickly transitioned into hel ping our |ead vendor
coordi nator coordi nate vendors for festivals.

Q \What proposals -- or can you descri be what you

mean by that, you're putting together proposals with this
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i ndi vi dual ?

A They were catering proposals for on-site
catering at Enpire Polo fields, which is where one of our
regi onal bases is.

Q |Is BBC offering the catering or is BBC hiring
caterers?

A BBC was doing the beverage catering.

Q And then you said you transitioned fromthat
into working as a vendor coordinator; is that correct?

A  Yes.

Q Can you descri be what your responsibilities and
job is like as a vendor coordi nator?

A Yes. M roles were to procure the vendors.
These are third-party vendors that we would hire for
festivals; to contract them collect all of their
docunentation, insurance, resale permts, all of those
t hi ngs; and then once contracted, then | also did the
on-site managenent of these vendors --

Q So --

A -- soO supporting themon-site.

Q So help nme understand how you sel ected these
guys, these vendors, | should say.

A W work with the pronoters. The pronoters give
us a list, say, Hey, we want pizza, tacos or whatnot, and

then we would hire certain vendors based on the
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pronoters' wants and needs.

Q And you said there was kind of an onboardi ng
process and you nentioned docunentation that you woul d
get fromthese vendors?

A  Yes.

Q \What type of docunentation would you get from
vendor s?

A In order to do an event, every vendor had to
have the proper insurance and they had to have their

resale permt and they had to sign our contract, put down

a deposit, agree to our conm ssions and our -- our rates
and what not .

Q How did BBC store those resale certificates?

A Filed them

Q Paper files?

A Yes --

Q And where are --

A -- at that tine.

Q And where are they today?

A W don't have them anynore because they were

taken in 2021

Q But is it your testinony that vendors at
festivals at sone point would have provided you a resale
certificate?

A Yes.
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Q After you onboard a vendor, you were talking
about supporting them Can you describe a little bit
about what that entail s?

A Yes. The on-site managenent included | oading
themin, placing themin the spot that was sel ected for
them Let ne backtrack a little bit.

Q O course.

A W also -- we tal ked about this earlier with
their costs. W would order their tenting and their
power and all their infrastructure and on-site needs,
make sure that was set up for them W would | oad them
in and get them placed; and then once the event started,
we woul d support any issues they may have. Power --
power goes out, we call the power conpany to help them

We al so sold product to them and then they
resold to the public. That was one of our
responsibilities as well.

So basically troubl eshooting and managi ng and
just being there for them

Q \What type of products would you provide to these
vendor s?

A  Nonal coholic products; water, soda, Gatorade.

Q Ice, things like that?
A | ce, yes.
Q Okay. And you provided tents as well, you sai d?
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A Vendors were responsible for paying for the
tents, but we did -- we did order them

Q So you ordered them and then either the vendor
pai d or reinbursed?

A Reinbursed, and that was on their close-outs.

Q GCkay. So it's a good segue, Ms. Purdy, to talk

about close-out statenents. Are you famliar with their

use at BBC?
A Yes.
Q If I look at Exhibit 36, is this an exanple of a

cl ose-out or checkout fornf

A  Yes.

Q Wuld you agree that this is for an event HARD
L.A in 2013?

A  Yes.

Q So we've heard testinony earlier today about how
t hese types of information or docunent was created. Do
you -- do you agree with that earlier testinony?

A  Yes.

Q Were you ever involved in the production of
t hese types of forns?

A  Yes.

Q Can you describe your involvenent in how they
wer e put together?

A They were put together based on the -- the deals
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we had with the vendors and basically tracking exactly
what we collected fromthem what they owed to us, their
comm ssions, their fees and all of that, and then al so
applying any sales tax that was owed as wel |.

Q So who provides the gross sales figures?

A At that tinme, the vendors would. They would
tell us what their sales were because we weren't tracking
t hrough POS. It was all cash.

Q And then the calculation of the sales tax for
pur poses of this, was that sonething that BBC did?

A  Yes.

Q Wo paid the sales tax for all of these itens
t hough?

A At that tinme, the vendors were responsible for
their paying their sales tax.

Q Was this a comon practice between the 2008
t hrough 2013 peri od?

A  Yes.

Q Wuld you distribute these concessi on vendor

forms to anybody el se?

A The cl ose-outs?
Q Yes.
A No. It was just between the vendor and BBC

Q And what -- why would the vendor want a copy of

a cl ose-out fornf
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A  For a nunber of reasons: One, to know, you
know, what they were getting paid and to reconcile it
with their accounting and to know what they were
responsi ble for as far as sal es tax.

Q Wuld BBC share this wth anybody el se, |ike the
pronoter of the event?

A  The pronoter would get a copy, nore of an
unbrella copy show ng exactly what -- vendor sal es and
then their sales tax. So they would get a line-item
amount .

Q And why would a pronoter be interested in this
i nformation?

A Because a pronoter -- the pronoters received
sone of the comm ssion fromthe vendors. So if we
charged -- for exanple, on these close-outs, if the
vendor pays us 40 percent, 30 percent of that is probably
going to go to the pronoter and 10 percent to BBC.

Q If we're sticking with these vendor concession
cl ose-out forms, do you recognize Exhibit 317

A  Yes.

Q If -- and this would be a cl ose-out statenent
simlarly for BBCin the First Gty Festival in 2013 in
Monterey; is that correct?

A  Yes.

Q So can you kind of describe how this process
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wor ks about collecting this information and what it
represents?

A Yes. This is a settlenent that we provide for,
you know, both our accounting internal purposes but nore
so for the client. So this is a client settlenent. It
shows the client exactly the sales at every -- gross
sal es at every single bar, every single food area, and
then it also shows the taxes that we take out before we
pay the comm ssion. It shows an adjusted gross and then
it shows the commi ssion that we are paying to the client
or pronoter.

Q So, for exanple, on this docunent, Exhibit 31,
the colum in colum | for commssions, this is the
anount that BBC paid the pronoter?

A  Yes.

Q And that is based on, it |ooks like, varying
per cent ages but anywhere between 15 and 20 percent of the
adj usted gross sales; is that correct?

A  Yes.

Q (Going down this, you have certain ones that | ook
i ke Spicy Pie, who we've heard earlier about, Rocko's
Chocol ate Tacos, Aunt Lali's Mbile Cafe, Soul on Weels.
Are those exanpl es of vendors, independent vendors?

A  Yes.

Q Can you explain a little bit about the purpose
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and process of these itens that are entered down bel ow
that say neal tickets, neal tickets, drink tickets,
catering invoice, on-stage water, artist bar?

A Yeah. The itens bel ow are what we call
bi | | backs and those are chargebacks to the pronoter, so
t hose are actual things that they request on-site.

So, for exanple, catering invoice for 40, 000.
On this, we provided neals for them and we charged them
back for themand we apply it to this overall settlenent.
Things |i ke neal tickets and drink tickets,
t hose are actual neal tickets and drink tickets the
pronoter hands out to their different entities on-site,
whet her it be sponsorship or their staff, and they, in
turn, turn in these neal and drink tickets to our bars or
our third-party vendors. W collect those at the end of
the event and then we bill them back for a
nonconm ssi onabl e anount.

Q So you're reducing, in essence, the conmm ssion
due to the pronoter because they have asked you to
provi de these neals through your various vendors. |Is
t hat accurate?

A Correct.

Q And that catering invoice for $40,936, can you
explain again a little bit about what that was? And |

note that there's another tab on here for catering

Kennedy Court Reporters, Inc.
800. 231. 2682

105



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

details, so what exactly did BBC provide to First City
Festival and how was this accounted for and billed?

A We provided on-site neals for the pronoter's
staff. So when | say "on-site,” | nean during the eve
That could be, you know, two days prior to when the ev
starts. It could be during or it could be after and i
based on a nunber of people.

So it's basically an invoice within an invoic
to this certain pronoter. And so we tracked all of th

nmeal s we provi ded because BBC al so does food catering,

we tracked all the neals we provided and nunber of peo
and then are billing them back on this particular
settl enment.

So we're applying it to the total anmount we o
them W' re saying, Hey, we owe you fromthe
commi ssi ons, you know, whatever it is we owe them on
there, and then we're subtracting this out of it becau
that's a service we provided for themon-site.

Q And what is the dressing roomhospitality?

A Dressing roomhospitality is oftentines an
artist will ask us for a food platter and sone beverag
or whatnot and so we will track that as well and bill
pronoter back for that.

Q And then simlarly, if we also |ook at

Exhibit 34, this would be an exanple of a vendor

nt.
ent

t's

e

e

SO

pl e

we

se

es

t he
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concession formfor the FYF festival; is that correct?

A  Yes.

Q Tell nme alittle bit about cash banks. Are you
famliar with their usage by BBC?

A  Yes.

Q Can you explain that process?

A Cash banks were banks that were brought on-site
at the start of a festival just to get the festival going
at the tine when we just had cash.

So, for instance, if a patron came up to buy a
beer and gave -- you know, first one on-site gave the
bartender $10, then we woul d need that change to -- if
the beer was $8, we'd need the $2 to give.

Q And then at the end of the day, that was
redeposi t ed?

A  Yes.

Q And I think you nentioned earlier that you began
your career at F & B or BBCin Indio; is that correct?

A  Yes.

Q Did you ever have any deal ings outside Indio on
behal f of BBC?

A Yes. As a vendor coordinator, yes.

Q \Were else were you a vendor coordinator, if you
recal | ?

A W did festivals nationwde. So primarily in
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California, but | was in Denver for one. | was in

New Yor k
Q

Santa Fe
A
Q

i nt er act

reported

Dirk and
Q

reported

A

> O >» O

Q

for one. So basically nationw de.

Did you ever have any dealings with the Rancho
Pol o Cl ub?

No.

In your enploynment with F & B, did you ever
with M. Alton?

Yes.

How frequently and in what capacity?

Are we tal king about the tine period 2008 to

Correct.

Very limted. As a vendor coordinator, |

to soneone el se who worked nore closely with
who provided ny reports and passed those al ong.
Who was your vendor coordi nator that you

to during these periods --

Chri sti ne.

-- in 2008 through 2013?

Sorry. Christine Angui ano.

Do you know who she reported to?

Dirk.

Did you deal at all with Jesse G ueck during

this period 2008 through 2013?

A

Yes, because we had to give himour reports from
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the -- as he said earlier, he would match up the anpunts
that were deposited with the anpbunts on our cl ose-outs.
So if he had any questions, he would contact ne.

Q So just to be clear, you were responsible for
putting together these checkout fornms at various
festivals in 2008 through 20137

A At sone of them yes.

Q And you would report that information to
M. d ueck?

A Yes, either through Christine to M. d ueck or
directly to M. {d ueck.

Q \Wat about M. Dressel? D d you ever have any
i nvol venent or interactions with hi mwhile you worked at
F & B between 2008 and 2013?

A Very limted

Q If it was limted, what, if any, conmunications
or relationships would you have with hinf

A It wuld have been a question on a vendor
contract or a clause or sonething along those |ines of
contracti ng.

Q So that's a good question. Let's talk about the
contracting process.

A  Yes.

Q Wi was involved in that?

A As far as creating the contract?
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Q Correct.
A M. Dressel
Q And,

hel ped us to create those.
t herefore, M. Dressel
that was interested in if there were cl auses or

be changed?

woul d be the one

i ssues to

A  Yes.

Q Wiat was M. Alton's involvenment in that
process?

A  None, to ny know edge.

Q D d you ever
concessi onai re vendor forns,
change information or edit thenf

A A vendor asking us that or --

Q Ei t her,
wi t hi n BBC.

anybody, either a vendor or

A W woul d get questions fromvendors just,

know, wanting explanation on things, but no.

recei ve any feedback about these

sonmebody telling you to

soneone

you

Q The gross sales are reported fromthe vendors;

correct?
A Yes.

Q Did anybody at BBC alter or

i nstruct you to

change these docunents at any point in tinme?

A No.

Q Sonewhat in the interest of efficiency,
Ms. Purdy, as you've heard earlier today,

one of the nain
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principal issues in this hearing is the allegations of
fraud, and the CDTFA's repeatedly alleged that M. Alton
acted fraudul ently because he is a know edgeabl e

busi nessperson. How woul d you respond to that statenent
that M. Alton is a know edgeabl e busi nessperson?

A As far as accounting and those areas of our
busi ness, he's not.

Q \What other areas of the business would you say
he's a little short on?

A | would say that he -- | think soneone
previously said he takes like a bird' s eye, 10, 000-f oot
view. So | would say anything to do with accounti ng,
bookkeepi ng fornul as, Excel is out of the question.

Q So when the CDTFA argues that M. Alton

negoti ated and executed event contracts, prepared these

summary schedul es for event producers, and was personally

responsi ble for |arge event collection and deposits of
recei pts, do you agree with those statenents and
al | egati ons?

A No.

Q Who woul d be responsi ble for executing event
contracts, preparing sunmary schedul es, and depositing
cash?

A W have -- we have a systemin place for that.

So the vendor coordinators would initiate the contracts
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and get those and have them signed, and then any
settlement summaries like this, your sal espeople or
basically your sales teamcreates those, and then the
process goes directly to Jesse and then to Jerry for
their respective categories. As far as depositing noney,
any sort of accounting, any sort of back-end accounting
li ke the sales tax and whatnot, that's Jerry's
responsibility. So it filters. 1It's a process.

Q And M. Alton's involvenent in that process?

A None.

Q Wuld you agree with the CDTFA s statenent that
M. Alton has full control of the business operations?

A As far as accounting, no.

Q Is he in charge of other aspects of the business
oper ati ons?

A He oversees the entire Best Beverage Catering as
far as the operations, so the boots on the ground and
things |like that, but, again, it's an unbrella view

Q | want to take you back to this kind of
boot s-on-the-ground coment that you just nmade --

A Unh- huh.

Q ~-- in particular about these events. You as an
event coordi nator, would you be, quote, unquote, "boots
on the ground" during these events?

A Yes, in the trenches.
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Q Wiy do you say "in the trenches"?

A Let ne clarify. Wwen | say Dirk boots on the
ground, he's just there talking to all the pronoters and
all that. He's doing his job. He's doing the sales.

Boots on the ground in the trenches, vendor coordinating

is avery difficult job and you are -- you know, you're
init. You re behind those food booths. [It's hot.
It's -- you're cleaning out sinks. You know, you're

dealing with all their problens and their conplaints.
It's -- that's what | nean by "boots on the ground.”

Q Have you ever witnessed a CDTFA representative
at one of these events?

A | haven't, but | do know that at Coachella, they
woul d cone on-site and actually check for the sellers'
permts with each and every boot h.

Q And Coachella's an event that BBC simlarly
provi des these i ndependent vendors at?

A Yes. That's one of our biggest events.

Q After you're kind of in the trenches, boots on
t he ground, do you have any further involvenent in the
processi ng of these checkout fornms or relationships wth
vendor s?

A At this tinme, | also did the settlenents, which
was al so considered boots on the ground. So |I would do

the settlenents at the end of the night on sone of the
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events.

Q Describe the settlenents. Wat do you nean that
you'd do the settlenments and how does that differ from
t hese checkout forns?

A Sane thing. So the checkout forns are applied
at settlenent. So each vendor would cone in and check
out or settle with us at the end of the event and we
woul d go over their close-out form gather any neal
tickets they had and then cone to that agreenent and have
themsign, we'd sign, and then they woul d pay us.

Q And they would typically pay in cash? |Is that
accurate?

A Yes. Yes.

Q And those close-out forns that you descri bed

t hat you would go over with these vendors --

A Unh- huh,

Q -- were those physical hard copies?

A  Yes.

Q |Is that how CD -- excuse ne -- BBC mai ntai ned
them 1is physical copies?

A  Yes.

Q And is BBCin possession of them now?

A No.

Q Wy not?

A

They were taken along with all of our files in
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2021.

And they have not been returned?

No.

And they were taken by the CDTFA;, correct?

> O >» O

Yes.

Q D d you personally handle any of the cash on the
cl ose-outs with these vendors?

A As far as taking it out of their hands, yeah,
but then it was i medi ately passed to our cash teamthat
was present with us.

Q Wio would be on the cash team and what was
their --

A  That would be Jesse and his group.

Q And was there any type of -- it sounds like it,
but was there any type of accounting personnel present
during these events as well?

A  Yeah. The vendor coordinators would be there
and then we woul d have a nenber of the cash teamlike
Natalie or Jesse there with us.

Q And you would consider thempart of the
accounting teanf

A  Yes.

Q M. Purdy, did you have any involvenent in sone
of the nonfestival activities of BBC, sone of the other

catering and ot her types of services?
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Not at that tine.

Have you since?

> O >

Yes.

Q And what is your role since this period of tineg,

by which we nean 2013, with respect to those other types
of services?

A W do a lot of private events. So we do sports
hospitality and events like that, so I'minvolved in
t hose.

Q \What's an exanple of sports hospitality?

A W do, for exanple, the Super Bow, so we have a

client that hires us to do the beverage catering. So
we're not tal king about public concessions and sal es.
It's nore of they're paying us to do thema service, to
provi de the product and service.

Q And you deal with those vendors and those
pronot ers?

A Those clients, yeah.

Q | amaware and | believe it's in the briefing
material that BBC did al so provide Super Bow services
during this period of tine. Are you aware of that?

A  Yes.

Q Super Bow's not |located in the state of
California during this period of tinme, was it?

A | don't -- | don't renenber, but | don't think
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so. Maybe. One of them | can't -- don't do that.
Q It mght be a matter of common know edge, but --
A Yes, probably in this room but yeah, | don't
remenber .
Q | appreciate that.

Ms. Purdy, | will rest and open up questions for
Respondent and the panel if they like in respect to your
time for travel.

JUDGE RALSTON: Thank you, Ms. Purdy.
M. Noble, did you have questions for Ms. Purdy?
MR. NOBLE: W have no questions. Thank you.
JUDGE RALSTON: Okay. Thank you.
Judge Geary, did you have questions?
JUDGE GEARY: Sure.
JUDGE RALSTON:  Sure.
JUDCGE CGEARY: You said that CDTFA had staff at
Coachell a and were checking for sellers' permts?
THE WTNESS: It could have been the -- excuse ne.
It could have been the B -- it was soneone checking to
make sure that they had them so whoever that was in
| ndi o.

JUDCGE GEARY: It depends on what year you're talking

about, but -- because it was BCE that did it --
THE W TNESS: Yeah. Yeah.
JUDGE GEARY: -- and CDTFA who has done it nore
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recently. So you personally w tnessed this?

THE WTNESS: Yes, and | renenber sitting in their
office for a very long tine during -- making sure all
t hese vendors had these things.

JUDGE CEARY: | n whose office?

THE WTNESS: In Indio. They had a |ocal office.

JUDGE GEARY: Al right.

THE W TNESS:  Yep.

JUDGE GEARY: So were you -- did you nean to indicate
that they were actually at the event checking the vendors
for sellers' permts or did you nmean that the checking
woul d take place at the office of BOE in Indio?

THE WTNESS: Fromwhat | recall, we would have to
submt all of their -- their sellers' permts in advance
and they would check it and give themthe perm ssion to
sell, but then they would al so come on-site to check to
make sure that they had them posted.

JUDCGE GEARY: So bot h?

THE W TNESS:  Uh- huh.

JUDGE CEARY: Both in their office --

THE W TNESS:  Uh- huh.

JUDGE GEARY: -- in Indio and on-site at the polo
grounds; right?

THE W TNESS:  Uh- huh.

JUDGE CEARY: |s that where it was?
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THE W TNESS: Un- huh.

JUDGE GEARY: Just a coupl e of questions or maybe
just one about how you woul d receive cash fromthe events
fromthe vendors. Do you nean this literally that when
the -- at the conclusion of the |last day of an event, you
woul d go vendor to vendor and collect cash fromthen?

THE WTNESS: They would cone to our office, yes, and
settle with us there --

JUDCGE GEARY: Your office in --

THE WTNESS. -- on-site. So we would have tenporary
of fi ces set up.

JUDGE GEARY: So you'd like nove a trailer on-site --

THE W TNESS:  Yes.

JUDGE GEARY: -- and that would be your office and
each vendor would conme? Wuld this docunent, the
checkout form be created as a result of thembeing in
the office to turn over the cash?

THE W TNESS:  Yes.

JUDGE GEARY: So you would collect information from
them Then the formwould be conpleted, and woul d the
retailer or the vendor get a copy of the fornf

THE W TNESS:  Yes.

JUDGE GEARY: At that tinme?

THE WTNESS: Yes. They were required to sign it.

JUDGE GEARY: Ckay.
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THE W TNESS: Un- huh.

JUDGE GEARY: Thank you. Those are all ny questions.

Thank you, Judge.

JUDGE RALSTON: Thank you, Judge GCeary.

Judge Kwee, did you have any questions?

JUDGE KWEE: Yes. This is Judge Kwee.

| had a question or two because | believe you
were the third wtness to nention that CDTFA seized
records in 2021, so | had a couple of questions about
t hat .

Do you nean that CHP with CDTFA showed up at the
busi ness and sei zed the records pursuant to a search
war r ant ?

THE WTNESS: Yes. W have three offices and they
showed up at all three and took all of the records from
all three.

JUDGE KWEE: (kay. And was that in connection with

t he incident appeal or with the |later appeal ?

THE WTNESS: | don't know the answer to that
guesti on.

JUDGE KWEE: Ckay.

THE WTNESS: |'d defer to -- to our attorney for
t hat .

JUDGE KWEE: COkay. So there's -- | guess | wasn't

sure if there's also a separate matter going on that's
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maybe |ike a crimnal matter involving this period that
was involved with the records seizure or if the records
seizure is involved wth the incident appeal.

Like I guess | was just trying to figure out the
rel ati onship between the records seizure because |I didn't
see a reference to that in the audit file or the audit
wor ki ng papers and maybe -- Judge Ral ston, do you mnd if
| ask CDTFA if they can clarify?

JUDGE RALSTON: Pl ease, go ahead.
JUDGE KWEE: Thank you.

CDTFA, could you clarify, were the records
sei zed for purposes of this audit or is that a separate
mat t er ?

MR. NOBLE: To ny know edge, these were not seized.
At least as part of this determi nation, there's no
indication in any of our records. | think this period
was al ready determ ned and fromwhat | can tell, |
believe this was conducted by our Investigations Division
and | don't have any privy or the right to find out what
they are investigating, whether it be crimmnal, civil, or
ot her matters.

JUDGE KWEE: Ckay. Geat. Thank you. That was the
only question | had about the records and the
relationship to this appeal, so | wll turn it back to

Judge Ral ston. Thank you.
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JUDGE RALSTON: Ckay. Thank you, Ms. Purdy. | think
that's all we have for you today.

THE W TNESS: Okay. Thanks.

MR. MC LAUGHLIN: Your Honor, we have two nore
W tnesses. | believe the testinmony fromM. Alvarez wll
be somewhat brief. M. Dressel's may be a little |onger.
How -- how would we like to proceed? Neither of which
have travel restrictions.

JUDGE RALSTON: Okay. | think let's maybe nove on
wth Ms. Alvarez and then we woul d take a break before
M. Dressel.

MR. MC LAUGHLIN: Thank you, your Honors. So we'd

ask Ms. Al varez.

NATALI E ALVAREZ,
called as a Wtness, and havi ng been previously duly
sworn by the Adm nistrative Law Judge, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON
BY MR MC LAUGHLI N:
Q Thank you, Ms. Alvarez. Again, sone prelimnary
i nformati on and background about your educati onal
experi ence or your educational background. Wuld you

pl ease provide that to us?

Kennedy Court Reporters, Inc.
800. 231. 2682

122



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

A |I'ma high school graduate.

Q You have no higher |evel education, community
col l ege, four-year degree, or anything like that?

A No.

Q \Were did you go to high school ?

(Reporter interrupted for clarification of

t he record)

THE WTNESS: Cathedral City H gh School.

BY MR MC LAUGHLI N:

Q And when did you graduate?

A 1998.

JUDGE RALSTON: I'msorry. Was that Cathedral Cty?

THE W TNESS. Uh-huh. Cathedral GCity.

BY MR MC LAUGHLI N:

Q \What did you to do for work after you graduated
hi gh school ?

A | started ny first job at a newspaper conpany,
the Desert Sun in Palm Springs, as an inserter and from
there noved to beconmng a teller at Bank of Anerica.

What did you do as a teller at Bank of Anerica?

| was a nerchant teller.

O >» O

What is a nerchant teller?
A A nmerchant teller deals with primarily business
account holders, so it nakes ne -- 'ma little nore

confortable with | arge suns of noney.
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Q D d you receive any training from Bank of

Amrerica to be a nerchant teller?

A  Yes.

Q \What was that like, a brief summary, please?
A Just a day-to-day standi ng behi nd sonebody.
Q Howto count cash --

A  Yes.

Q ~-- and be accurate, | imgine?

A Yes. How to be accurate, how to do deposits,

how to work a noney counter.
Was BBC a client of Bank of America?
Yes.

s that how you nmet BBC?

> O >» O

Yes.

Q Wen did you first neet BBC and under what kind
of circunstances did you have relations with thenf

A  Probably about 2003, we had sonebody cone in and
ask if | would be interested in a -- working a weekend at
Coachel I a counti ng noney.

Q D dyou take themup on that offer?

A | did.

Q So explain kind of your involvenent then
counti ng noney at Coachella on behalf of BBC.

A As previously stated, about that tinme was purely

cash based. So | got to an event, sat in front of a
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noney counter an entire night and counted noney;
general |y beer-soaked noney, but noney.

Q And do you know the source of that noney? Was
that, as we've heard other w tnesses tal k about today,
both from bar sales and from vendor conmm ssions?

A  Mne was prinmarily bar because that was BBC s
revenue.

Q Were others handling the nonBBC revenue from
vendors, the cash fromthenf

A That wasn't until the end of the event and it
was generally ne.

Q So explainit. So there's a difference between
accounting for the cash from beverage sal es, al cohol, and
counti ng cash for vendor sal es?

A Correct.

Q Wat's the difference? How does that -- how do
t hose two processes work?

A Well, counting noney for bars is counting it as
we are receiving it. Counting noney for vendors is after
t he fact.

Q Wy wuld it be -- is it after the fact because
t he vendor has received that thensel ves?

A Correct.

Q And they conme to BBC reporting their gross

sal es?
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Yes.
And they pay the sales tax on that?
They shoul d be, yes.

O » O >

W heard testinony from M. Purdy a nonent ago
about seeing representatives of either the Board of
Equal i zati on or the CDTFA present at these festivals
verifying resale certificates. D d you ever w tness
anything |ike that?

A No.

Q W' ve heard testinony before, but CDTFA has said
that M. Alton was the one that was personally
responsi bl e for depositing that cash. Do you agree with
t hat statenent?

A No.

Q \Wat was your involvenent with M. Alton during
this period of tine?

A Very little, actually, at that tine.

Q You're handling and counting a trenendous anount
of cash and you have little involvenent with M. Al ton?

A Correct. | worked in a small makeup trailer
wi th Jesse.

Q And what woul d happen to the cash after you
counted it?

A W would get it prepared for deposit.

Q How does it get prepared for deposit?
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A We keep a record of all of the noney com ng from
each | ocation or each bar and we woul d bal ance it at the
end and prepare it for an arnored truck pickup.

Q So an arnored truck would eventually take the
cash from you?

A Correct.

Q And were you involved in any way in the counting
of that cash beyond just sinply counting it?

A No.

Q ©Ddyou -- did you tell anybody about, Hey, |
counted $4007?

A Yes. Like |l said, we would -- it would all be
put together in sone kind of spreadsheet or paper that
tells us what anount of cash was counted for each
| ocation. That's why | said we would bal ance fromsaid
report to actual cash that's being deposited.

Q So you woul d get the cash counted first and then
put it in the reports or you would get the reports first
and bal ance it to the cash you counted?

A It was sinmultaneous. W would count noney,
wite it in areport or type it onto an Excel spreadsheet
simul taneously. So at the end, whatever ny bal ance was
here had to match ny cash here.

Q Did you ever notice any discrepancies or

mat eri al discrepancies in reconciling those checkout
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fornms and the cash counted?

A In terns of the bar, sonetines, only because, as
| said, beer-soaked noney kind of doesn't like to go
t hrough a machi ne easily.

Q \What about nonbeer or nonal coholic sales? Do
you ever renenber situations of material differences
bet ween t hese vendor checkout sheets and the anmpunt of
cash actual ly counted?

A No.

Q And who do you report that information to about
t he cash counted and the vendor conmm ssion statenments?

A To Jesse.

Q Do you know what Jesse does with that
i nformation?

A No.

Q And you did not report that to M. Alton;
correct?

A No.

Q Do you provide any other services since your
enpl oynent with BBC, or |I should -- let ne go back.
You said you began at Coachell a.

Correct.
Appr oxi mat el y when?
Appr oxi mat el y 2003.
20037

O » O >
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A Unh- huh,

Q Inthe period at issue here, 2008 through 2013,
did you al so provide those sane services at Coachel |l a?

A  Yes.

Q Didyou provide it anywhere el se?

A  Yes.

Q Can you give us sonme exanples of |ocations or
festival s?

A Fromthat tine, 2008 to 2013?

Q Yes.

A W did FYF, Day of the Dead, Stagecoach. There
are various small little events. It was a very long tine
ago.

Q In your experience, did the manner and nethod in
whi ch BBC accounted for this in the vendor checkouts and
so on as you' ve described it and you have heard others
describe it, did it remain consistent through 2008 to
2013?

A  Yes.

Q That's the way BBC al so did business during this

peri od?
A Correct.
Q You said that you -- has your -- other than

counti ng cash, have you been, during this period or

since, tasked with any other responsibilities at BBC?
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A Yes. | went frompart-tinme to full-tine
enpl oynent with BBC in 2015 and | started as accounts
payabl e cl erk.

Q So what does an accounts payable clerk do?

A | enter invoices into Qui ckBooks and nake sure
we receive all invoices and credits that are due to be
paid. | also did sonme staffing.

Q Let's focus in on the payables for a second.

A Uh- huh.

Q BBC would receive an invoice for paynent?

A Unh- huh.

Q You would enter that in Qui ckBooks?

A Correct.

Q D d you do anything el se?

A Now, | can print out payables reports. W
review statenments. There is various things that are done
i n accounts payabl e.

Q And what is M. Alton's involvenent in entering

t hose payables and the data in Qui ckBooks?

A He has no -- he doesn't do anything with that.

Q Does anybody else do it besides you?

A Jesse.

Q Andis that M. dueck, who testified earlier
t oday?

A  Yes.
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Q Do you believe M. G ueck to be a credible
i ndi vi dual ?

A  Yes.

Q You worked at Bank of Anerica; correct?

A Correct.

Q You were handling cash for lots of custoners at
Bank of Anerica; correct?

A Correct.

Q You would have been then famliar with certain
items in the industry dealing with fraud and suspi ci ous
account activities; correct?

A Correct.

Q Wuuld you receive training about identifying
suspi ci ous cash activities and what m ght constitute
fraud in your enploynent at Bank of America?

A  Yes.

Q Can you basically describe a little bit about
what you were instructed or |earned about fraud in your
enpl oynent at Bank of Anerica.

A In ny enploynent there, they taught us to | ook
for a lot of small invoices that -- I'"'msorry -- a |ot of
smal | deposits that could be considered noney | aunderi ng.
Sonetines you'll have sonebody cone in and nmake a | ot of
smal | deposits that are all under a |large transacti on.

$10,000 is Bank of Anerica's limt, so we were kind of
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taught to keep a | ookout for that -- Iike how many of
t hese transactions did they do in a nonth? How many did
they do in a few days -- to report suspicious activity.

Q So you kind of had an ability to snell out
fraudul ent activity?

A Ki nd of, yeah.

Q Did BBC structure its deposits to be under the
$10,000 limt?

A No. BBC s deposits were nassive.

Q In your experience, based on your experience and
education at Bank of Anerica, do you think that BBC s
conduct was fraudul ent?

A No.

MR. MC LAUGHLIN: Not hing further, your Honors.

JUDGE RALSTON: Thank you, Ms. Alvarez.

M. Noble, do you have any questions?

MR. NOBLE: No, we don't. Thank you.

JUDGE RALSTON: Ckay. Thank you.

| have a question.

THE W TNESS: Un- huh.

JUDGE RALSTON: Wth regard to the vendors, when they
woul d report their cash at the -- or their sales at the
end of the day, was there any kind of verification or is
it just -- | guess would there be any way to verify that

or it was just based on what they provided?
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THE WTNESS: At that tinme, it was really what they
provi ded.
JUDGE RALSTON: Ckay. Thank you.
Judge CGeary, did you have any questions?
JUDGE GEARY: No questions. Thank you.
JUDGE RALSTON: Thank you.
Judge Kwee?
JUDGE KWEE: | have no questions. Thank you.
JUDGE RALSTON: Okay. Thank you.

So | just want to check in with everybody
timewise. It is 12:35 and we have one nore w tness plus
we have CDTFA's presentation and Appellant's rebuttal.

Did you guys want to push through? | do want to
take a break, but we can take a break for |unch or we can
take a short break and then keep going. So I'll leave it
up to you guys.

MR, MC LAUGHLIN: Your Honor, a short break woul d be
great, but |'d defer to the panel.

JUDGE RALSTON: Ckay. CDTFA?

MR NOBLE: We're on the side of a short break as
wel |, but also we'll defer to OTA on this. Thank you

JUDGE RALSTON: Ckay.

JUDGE GEARY: Is our reporter going to be okay for --
we' re tal king about -- how nmuch tinme were you given for

your rebuttal ?
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JUDGE RALSTON: Ten m nutes.

JUDGE GEARY: Ten. And is it -- howlong for the
Departnment' s?

MR. NOBLE: About 25 minutes is how |long we were
gi ven.

JUDGE CGEARY: What do you think on the testinony of
your |ast wi tness? How nmuch tinme?

MR. MC LAUGHLI N:  Probably 30 m nutes.

JUDGE GEARY: Ckay. If we could take a short break,
" m fine going through.

JUDGE RALSTON: Okay. |s everybody good with |ike
ten mnutes or so?

JUDGE KWEE: |Is the stenographer going to be okay
wth --

JUDGE RALSTON: Are you okay with like a ten-m nute
br eak?

Ckay. It is 12:36. W'Ill cone back at 12:46.
Thank you.
(Recess)

JUDCGE RALSTON. Ckay. Thank you, everyone. W are
now back on the record and | think we are beginning with
M. Dressel's testinony.

MR. MC LAUGHLIN: Thank you, your Honors. It's Jerry
Dr essel .

JUDGE RALSTON: Dressel. Thank you.
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JERRY DRESSEL,
call ed as a Wtness, and having been previously duly
sworn by the Adm nistrative Law Judge, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON
BY MR MC LAUGHLI N:

Q Good afternoon, M. Dressel. |1'd like to begin
today by just having you give us a brief explanation of
your educati onal background.

A | have a degree from San Diego State University
I n accounting from 1976.

Q Are you a licensed CPA --

Yes.

-- 1n the state of California?

Yes.

When did you first obtain your |icense as a CPA?
1980.

Has that |icense ever been revoked or suspended?

No.

> O » O » O »

Q To your know edge, have you ever been the
subject of a mal practice, negligence or any type of
ethical violation or inquiry?

A No.

Q After you obtained your degree from San D ego
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State University, what was your enploynent history?

A | -- 1 was working in a local firmin San Di ego.
| did that for a nunber of years and --

Q \What type of work were you doing for this | ocal
firnf

A It was a CPAfirmand | was doing tax returns,
financial statenents, filing tax returns, filing property
tax statenents. The returns and individual returns and
the other returns woul d have been corporate or
part ner shi p.

Q Were these primarily incone tax returns or did
you have the opportunities to prepare returns for other
types of taxes?

A Oher types of taxes woul d have been property
t axes, sal es taxes.

Q And that was begi nning around when?

A That was in 1980.

Q And howdid it cone to be that you took
enpl oynent or a working relationship with BBC?

A In 2000, | was referred to BBC by an attorney
that | had a relationship with and that they also had a
relationship wth.

Q And in what capacity did you begin providing
services to BBC?

A  They were having sone struggles with their
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accounting and a few managenent issues and sone pl anni ng
issues and | was referred by that attorney to assist them
in those areas.

Q So around 2000, what -- what was your
under st andi ng of what problens BBC was having with its
accounti ng?

A Just basically volunme and changes in the
i ndustry and changes in how they were recording things.
They were starting to experience sone growh and the
other side of it was planning, just trying to develop a
general business pl an.

Q So let's break those two apart.

How was BBC accounting for sales and incone
bef ore your invol venent?

A Well, before ny involvenent, they were recording
sales as they were run through Qui ckBooks in a system
that built into QuickBooks. So they would produce an
invoice, record it in QuickBooks, and nove on fromthere.

Q And how did that change after your relationship
with BBC?

A Wll, they were starting to get into nore cash
events and we started to structure the stuff that was --
or | should say events, period, and we changed it to
accommodat e what was going on in the festival world or

the other small events that were off the grid fromthe
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standpoi nt of a typical catering invoice.

Q And you said in that "we" started naking those
changes. To whom are you referring in that statenent,
"we" ?

A Drk and nyself and Jesse.

Q And howis -- you nentioned earlier that you
were involved in planning. Business planning on behalf
of BBC?

A  Yeah, just kind of developing a strategic plan
on where we needed personnel and sort of trying to
achi eve sone growt h goal s.

Q And were you involved in the decision about
personnel and opportunities for growh, you personally?

A No.

Q W was in charge of that?

A The respective departnent heads.

Q \Wat would an exanple of a departnent and a
departnent head be?

A Jesse d ueck woul d have deci ded how nany peopl e
he needed.

Vendor coordi nators were starting at that point
or alittle bit |ater maybe and they woul d deci de how
many peopl e they needed.

There was a staffing division that was in charge

of staffing for local events as well as the big events
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and just general private parties.
So there were various departnents, including
oper ati ons, warehouse.
Q And what was M. Alton's invol venent?
A He nore or |less decided who was going to be a
depart nent head.

Q Did you engage with himfrequently --

A  Yes.

Q -- M. Aton?

A Yes.

Q And would that be fromyour entire tenure at
BBC?

A Yes.

Q Are you an enployee at BBC or are you a
contractor?

A | was a contractor up until the pandem c and
then they put ne on the payroll.

Q So you're currently an enpl oyee of BBC?

A Correct.

Q But before that, you were providing services as

an out si de account ant ?

A Correct.

Q Didyou prepare BBC s inconme tax returns?

A |1 did.

Q Did you prepare any other tax returns on behalf
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of BBC?

A Sales tax returns, property tax returns.

Q Is anybody else involved in that process?

A Wll, there's people involved in the process.
For the final filing of the return, that is filed by ne,
nysel f.

Q You were the one that ultimately files it; is
that correct?

A Correct.

Q Explain that process then. Wuo else is involved
and how?

A As far as property tax returns, which are not on
t he subject here, but the property tax returns is usually
on the fixed assets and the fixed assets have to be
recorded. They're recorded on a basis of where they
physically sit and then the property tax has to be filled
out for that particular county. So that's an ongoi ng
process that happens throughout the year.

Q Wio's involved in that process?

A Basically, people in accounts payabl e.

Q Ckay.

A Jesse would also be involved in that. Jesse
G ueck woul d al so be involved in that.

Q Is M. Aton involved in that process?

A No. The sales tax returns are basically --
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there's -- there are two sets of books. I n other words,

there's two offices that created and recorded sales in

two different QuickBooks and | had to conbine the two

Qui ckBooks. Jesse woul d produce a sal es tax sheet that

he would give to nme and | think you went through that

wth himearlier.

Q Wuld that be, for exanple, Exhibit 417

A That's correct.

Q Soin Exhibit 41 is the work product of --

A That's Jesse's work product that he would --
hol d on one second -- that he would submt to ne.

Q And continue. You were saying that --

A Fromthat standpoint, as you can see, there's no

sal es under San Diego in that because San D ego records

their sal es independently. So | would add San D ego or

any books that were recorded in San Diego or the

Pal m Springs books on to that because they were just

recorded differently for purposes of both ease and how

t he conpany was organi zed.

Q

So explain that. Wiy do we -- it's easier and

it was organized with Northern California and the

San Diego office for maintaining books and records?

A

It's the way it evolved. It wasn't ideal, but

it evolved that way and even though we have attenpted

sever al

times to conbi ne the books, we haven't been abl e
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to achieve that until recently; but the San D ego books
recorded San Di ego operations, which would be the various
venues in San Diego and private parties, and then the

Pal m Springs books would apply to events in Riverside
County and the Indio area.

Q And who's responsible for maintaining the
northern, | guess, San Francisco books? | think you said
t hat was Jesse d ueck?

A That was Jesse who's the ultimte responsible
per son.

Q And who is responsible for naintaining the books
in San D ego and Riverside Counties?

A | was the ultimte responsi bl e person.

Q W else was involved in that process of
mai nt ai ni ng the books in San Diego and Riverside?

A At various tines, there's various people, but
Eli sa Burr was probably the nost recent and was there
during this tine period that we're discussing. There
have been ot her accountants and bookkeepers involved in
it over the years. Currently it would be Stacy Egusa.

Q I'll get toit in a nonent because featured in
the work papers from CDTFA is taking data that you
differenti ated between San Di ego taxable and San D ego
nont axabl e sales. Are you famliar with your separation

of those two types of transactions?
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A Yes.
Q How did you differentiate between sonet hi ng that

was a San Di ego taxable and a San D ego nont axabl e sal e?

A It depended on the nature of the sale.
For exanple -- and sone of themweren't sales.
Sone of them were reinbursenents. San Diego sends -- the

payroll for an operation in the desert called a Tack Room
Tavern is run through the Best Beverage Catering, F & B
Associ ates. They charge the Tack Room Tavern, which is a
joint venture of BBC and Enpire Polo Club. They -- and
they report their own sales and their owmn item They
then -- we charge them and then they reinburse them--
rei mburse us.
There i s another operation in the desert --
Q Let ne just pause you there. |Is this al nost

I i ke an enpl oyee | easi ng arrangenent ?

A Correct.
Q And that's for the Tack Roon?
A Correct.

Q Sorry. You were going to say sonething about
anot her ?

A There's another operation in the desert that
started in the last couple of years called Skip's Little
Bar and it's the same kind of format.

Q Dd San Diego -- and we've heard testinony that
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woul d be pertinent to Riverside concerning Coachella and
St agecoach, but did San D ego have simlar festivals were
concessi onaires or vendors were present?

A  They did.

Q And was anything that you heard today about the
vendor checkout forns and the operations about recording
rei nmbursenments any different than the way San Di ego

handl ed it?

A No.

Q Were you ever involved in the checkout forns?
A  Yes.

Q Describe your involvenent in those checkout

forms.

A For the larger festivals or even sone | ocal
festivals, it just depended on the festival. | would
| ook at the close-out fornms and the recap and use those
both for sales tax purposes but also neking sure that the
comm ssions were recorded correctly and paid correctly
and | mght dive into a particular vendor for sone
reason. It just depended on the situation, but nostly it
was neki ng sure they were all recapped correctly and, you
know, proper sales tax rate was applied and naking sure
that they were billed for everything, billed back for
everything they had used.

Q Have you ever been, as we've heard descri bed
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t oday,

in the trenches of these types of events or

festival s?

A

Q
A

Q

Yes.
Whi ch ones?
Coachel | a, several tines.

And woul d that also be during this audit period

of 2008 t hrough 2013?

A
Q
A
Q
bei ng i

A
Q

Probably 2012, 2013.

Not after 20137

Yeah, after '13.

But 2012, 2013, you woul d describe yourself as
n the trenches at those?

Yes.

We heard testinony earlier today that

representatives fromthe Board of Equalization or CDTFA

were present and reviewed resale certificates for these

vendors at the events.

A

Q
A

Q

Yes.
Did you ever witness that?
Yes.

Do you believe that all of these vendors had

resale certificates?

A

Q
A

Yes.
Did you see thenf

| verified -- | spot verified them | can't say

Kennedy Court Reporters, Inc.
800. 231. 2682

145



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

| verified every one, but that was one of the charges of
t he vendor coordi nators.

Q You -- we've gone in great detail about these
checkout forns, these vendor checkout forms, and as |
understand it, that information at sone point was
provided to the pronoters; is that correct?

A In a recap form yes.

Q Wy was it provided to the pronbters in a recap
fornf

A  They wanted to know how rmuch conm ssion they
were getting off of those vendor sales.

Q And those would not also -- those would al so
i nclude BBC s al cohol sales; correct?

A On a separate sheet, yes.

Q So you'd have a sheet that provided to the
pronoter the |ist of BBC al cohol sales and anot her sheet
that would provide infornmation about the vendors; is that
correct?

A Yes, and then one that brought it all together
i n anot her sheet.

Q And the purpose of providing that to them was
what ?

A Mney. They wanted their noney.

Q \Were those ever exam ned, questioned,

chal | enged, audited?
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A The -- the sheets thensel ves were not
necessarily audited. The check on that was not only --
wel |, because there was two people involved in the
sheets. There was the vendor and there were us, So
there's two people with opposite views on what shoul d be
on the sheet.

W -- at one tine, and | don't even know what
time period this was. | just can't recall. Wen we
hired the pronoter and in conjunction with us, we hired
an outside event auditing team

Q For what purpose?

A To nmake sure that everybody was doi ng what
they -- that they were reporting all their sales.

Q D dyou as part of that process identify any
material msstatenments or errors?

A They did. They did in several certain
circunstances and if there was a problemor an error,

t hat vendor was renoved.

Q So the problens were on the vendor side
provi di ng gross sales back to BBC?

A Correct.

Q Didthey ever verify BBC s reported sales to the
pronot er ?

A  Absol utely.

Q So just to be clear, you had sonebody take a
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| ook, a third party, take a |l ook at BBC s reported sal es
backup to the pronoter?

A The pronoter hired themto keep an eye on us and
audit us and we had a loss run that we had to work within
and we were always below. | think they all owed us
4 percent and we were in a 2 to 3 percent |oss rate.

Q \What do you nean "loss rate"?

A  Evaporation, shortages, just typical type stuff
of inventory shrinkage.

Q So these auditors fromthe event pronoters
audi ted BBC s books and records and those woul d consi st
of the sane things that the CDTFA was provided during the
audit; correct?

A These auditors audited the books and records of
a particular festival.

Q A particular festival that would have been
contained in BBC s records; correct?

A Correct.

Q And to your recollection, did they ever find any
material errors?

A Never .

Q You were involved in the exam nations or the
audits for BBC, both the first and the current one; is
that correct?

A That is correct.

Kennedy Court Reporters, Inc.
800. 231. 2682

148



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

Q | want to kind of go through sone exhibits here,
if you will.

MR. MC LAUGHLIN: And the first one, panel, 1'd like
to |l ook at, Exhibit 24.

BY MR MC LAUGHLI N:

Q This is a nenorandum of an interview of
yoursel f; correct?

A Correct.

Q And you recognize the signature on the |ast page
IS yours?

A That's correct.

Q Okay. On page two of this, | want to just ask
you a couple followup questions. It indicates in there
that the last tinme that you recalled hearing from anybody
at the CDTFA was when you provided thema statute
extension. Do you recall giving statute extensions to
representatives of the CDTFA?

A | do.

Q You provided many of them correct?

A Correct.

Q Because when we | ook at Exhibit E from
Respondent, there's a series of BOE Form 122 that were
provided during the course of this audit; correct?

A Correct.

Q You executed one or M. -- | should correct and
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say M. Alton signed one on January 5th, 20127

A Correct.

Q D dyou provide this to M. Alton?

A Yeah. | think we had a neeting and | threw it
in front of him

Q And you instructed himto sign it?

A  Yes.

Q Were you aware of the fact that you didn't
actually have to sign this?

A  Yes.

Q Wiy did you choose to do so or instruct
M. Alton to do so?

A We were cooperating with the -- with the audit,
the auditors. They asked us to sign it and, quite
frankly, the way it cane about was the auditors would ask
for docunents. W' d provide them and then they'd
di sappear for six to eight weeks and then they'd show up
again and say we've got a week to do this or you have to
file an extension of the statute.

Q So, again, you filed extensions or instructed
M. Alton to sign additional statute extensions on
July 12th, 2012; correct?

A Correct.

Q And if we continue with Respondent's Exhibit E

there's one on Decenber 12th, 2012. There's one on
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February 2nd, 2013. There's another one here, what
appears to be August 29th, 2013. You had them sign
statute extensions on April 7th, 20147

A Correct.

Q On Septenber 23rd, 2014, you were the one that
signed the statute extension; correct?

A | couldn't find him--

Q Couldn't find hin®

A -- or he was out of town or it was just a nmatter
of convenience. | had a power of attorney, so | was
qualified to sign them

Q And on March 26, 2015, you agai n extended the
statute of limtations.

A Correct.

Q COctober 12th, 2015, BBC agai n extended the
statute of limtations.

A Correct.

Q February 22nd -- excuse nme -- 26th, 2016, BBC
again extended the statute of limtations; correct?
Correct.

And it did so why?

To cooperate with the auditors.

O >» O >

Also in Exhibit E from Respondent is a letter
dated February 21st, 2014. Do you see that?
A | do.
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Q It's aletter fromCharles Hetu --

A Het u.

Q -- addressed to yourself; correct?

A Correct.

Q It's not addressed to BBC, although it is
copi ed; correct?

A  Yes.

Q Andit's -- he wites to you in there and says,
"I first nmet with you on Decenber 2nd, 2013." Is that
correct?

A  Yes.

Q Was that your first neeting, to your
recollection, with M. Hetu?

A | don't have ny records with ne, but | have no
reason to doubt that it would be.

Q And this neeting was in person?

A  Yes.

Q Do you renenber where the neeting occurred?

A | believe it was in nmy office.

Q So you invited the CDTA into your office?

A  Yes.

Q You voluntarily let themin and he says in here,
"During the nonth of Decenber, you provided sal es data
and financial records.”

A Yes.
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Q You voluntarily and freely provided those to
him correct?

A  Yes.

Q And those sales data and financial records, what
did that consist of?

A Basically, anything he m ght have asked for,
whi ch woul d have been general | edgers, accounting
records. It could have been source docunents. It could
have been bank statenents.

Q Do you believe you withheld anything from hinf

A Never.

Q You signed the Petition for Redeterm nation in

this case, what we have as Exhibit 4 --

A  Yes.

Q ~-- not M. Alton.

A Correct.

Q \Wy?

A | was cooperating wth the CDTFA and he wasn't

know edgeabl e of the situation and he had given ne
authority to sign it.

Q Did you have a discussion with himabout the
outcone of the audit up until that point?

A  Yes.

Q And can you expl ain what you and M. Alton

di scussed about the first audit?
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A | told himwhere we had started and where we
were now and what they were doi ng about various penalties
and where we were headed and ot her docunents they were
asking for.

Q And where were you headi ng?

A Everything was going |ower. The assessed tax
was going lower. | don't renenber the exact date that
t hey renoved the fraud penalty. They were tal ki ng about
renoving a negligence penalty, but they realized that a
nunmber of assunptions that they had nmade had been
I ncorrect.

Q And we have already addressed this a little bit,
but Exhibit 21 is the Dand Rfromthe first audit period
and it says appearing on behalf of Petitioner, neaning
Appellant in this case, BBC, is just you?

A Correct.

Q M. Alton was not present during that appeals

conf erence?

A No.
Q Wy not?
A | ' mnot sure where he was, but he wasn't

qualified to be there.
Q \What do you nean he was not qualified to be
there. He's the person who owns the conpany.

A He's the person that owns the conpany, but he
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doesn't have any clue as to what they're tal king about
when they're tal king about assessing tax and what's
t axabl e and what's not taxable.

Q Continuing in this Exhibit 21, okay, on
page three, there's a portion in here that says that on
July 16th, 2012, you filed the Petition for
Redeterm nation. Was that you?

A  Yes.

Q kay. Later on, on page seven of this exhibit,
begi nni ng on paragraph six, it says that you contend that
t he Departnent did not nmake all owances for deposits,
conm ssi ons, and rei nbursenent paynents related to
unreported sales in 2007 Coachella event and the 2007
St agecoach event.

A Correct.

Q Those al l owances, the deposits, and your
position that the CDTFA or the BCE did not nmake those
correct adjustnents, is that the same types of argunents
t hat you' ve heard presented today?

A  Yes.

Q Did you explain this to the CDTFA or the BCE
during the course of the first audit?

A Nunmerous tines.

Q And how has your expl anation of the way BBC had

done -- did business changed? How has your expl anation

Kennedy Court Reporters, Inc.
800. 231. 2682

155



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

of how it has done business changed over the years?

A It's never changed.

Q You've been consistent in your explanations, as
we' ve heard others testify to today?

A  Yes.

Q On page nine of the Exhibit 21, begi nning on
par agraph 24, the author says that petitioner, being BBC,
has not presented any evidence to establish that all or
any portion of the 1.2 mllion-dollar anmunt for the 2007
Coachel | a event were nontaxabl e sales. Accordingly,
there is no basis on which to recommend any reduction to
t he neasure of tax for this item

Do you agree with that? D d you not provide

i nformati on about the 2007 Coachell a event?

A | did provide information and it was the vendor
cl ose-out sheets.

Q And they did not accept it?

A No.

Q But that's consistent with the expl anations that
were provided here today about how BBC does busi ness?

A  Yes.

Q You've, M. Dressel, already denonstrated an
ability to petition a redetermnation and it's customary
before the CDTFA woul d nake an assessnent that they'd

send an option letter advising you that you can further
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protest this D and Rto the Board of Equalization and now
the OTA. Do you ever recall getting an option letter

wWith respect to this first audit?

A  Yes.

Q Do you agree that -- do you believe that this
first Dand Rwas still erroneous?

A  Yes.

Q Wiy didn't you appeal it?

A | got sick

Q \Wat do you nean you got sick?

A | alnost died.

Q \VWat do you nean you al nost died?

A Spinal neningitis and encephalitis and a cona.

Q And you were in a com?

A Nine days.

Q During which period of tine?

A August.

Q August of when?

A 2016.

Q So August of 2016, you were in a coma?

A  Yes.

Q Wiy didn't anybody else at BBC file a response
to that option letter?

A They didn't know about it.

Q Had you taken the opportunity to continue to
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protest it, do you think the outcone of this October 2005
t hr ough Sept enber 2008 period woul d have been different?

A Yes.
Q | want to ask you sone questions, M. Dressel,
about the way -- because you indicated that you

consol i date the books and records from San Di ego and
Northern California under M. dueck's control.

A Correct.

Q How do you to that? What does that process | ook

like?

A | take the sales tax information that he
provides ne and | then -- excuse ne -- and then | take
the information fromthe San Di ego general |edger, | add

that informati on on the sales tax worksheet, and | do
certain tests and | ooking at certain things to nake sure
they're consistent with prior periods or what | know is
going on. For instance, if there's no sales in Riverside
in April of any year, | -- in Riverside County, | know
that's wong because that's Coachella or Stagecoach
because | have a general feeling or know ng what's goi ng
on. And if | have to, | look into to find out whether
it's atimng issue or if there's another issue and it's
reported in a different way, and sonetines it's even that
| think that sonething happened in-state and it

happened -- | nean, it happened in-state and it happened
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out -of -state.

Q There were certain transactions, M. Dressel,
and | wanted to understand how BBC s books and records --
we heard testinony about FYF fest, First GCty, HARD L. A,
that conme fromM. GQueck in San Francisco to you. |Is
t hat accurate?

A Say it -- say it -- can you say it again.

Q Sure. That information we've heard testinony
t oday about certain events |like FYF, HARD L.A., the sales
figures fromthose are ultimately transmtted to you
correct?

A They're transmtted to both Jesse and nyself and
dependi ng on who is responsible, they're the one who
records themin the books.

Q And where in the books are they recorded? |
guess ny question is is it accurate that those are in the
"ot her party" category?

A Yes. Wll, his books, yes.

Q So the Northern California books of Jesse's are

recorded in the "other party" --

A "Qther party" revenue.

Q -- 50-50 revenue? Yes?

A Unh- huh,

Q And what about San Diego's and Riverside' s?

Where do you record those?
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A They're set up slightly differently just because
of how they were set up and they're recorded under -- by
a specific general |edger account to the venue or a
m scel | aneous venue category.

Q W've seen in the CDTFA s work products
categories of San Diego taxable and San Di ego nont axabl e.

A Correct.

Q How and why woul d you put a transaction in
sonet hi ng that was taxabl e versus nont axabl e?

A If it's subject to sales tax, it goes in
taxable. If it's not subject to sales tax, such as
expenses that were reinbursed, space rent, it could have
been even -- we could have been a subcontractor to a
catering conpany and it could have been that we just
received a fee or we were never the prinmary person
responsi ble for it.

Q So l'msorry. W nmekes that decision that it's
subject to sales tax or not subject to sales tax?

A It's usually done -- it's subject to the person
that really kind of recorded the sale but verified down
the road as to whether it's taxable or not, and I woul d
be the one responsible to try to determ ne whether it's
t axabl e or not.

Q And what is M. Alton's involvenent in that

det erm nati on?
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A None.

Q And during this period of time, 2008 through
2013, you were not an enployee of BBC, is that correct?

A Correct.

Q D d you ever receive any instructions from
M. Alton about, Hey, this is a taxable sale and this is
not a taxabl e sal e?

A | may have asked hi mabout a particul ar
transaction, but it was specifically about a particul ar
transaction and how it was structured. | don't think he
knew necessarily why I was asking. It was to just
determ ne the nature of it.

Q W heard a little bit of testinony earlier about
t he Rancho Santa Fe Polo C ub

A Correct.

Q That was nmmintained in the San D ego nont axabl e
category of sales; correct?

A That's correct.

Q Why?

A Because they -- they were collecting the sales
tax. The Polo Cub was collecting the sales tax fromthe
end user. W were paid a commssion or a fee based on
what -- what they took in as noney to conpensate us for
our costs, our tinme and our profit.

Q D d Rancho Santa Fe Polo O ub have a resale

Kennedy Court Reporters, Inc.
800. 231. 2682

161



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

certificate?

A | don't recall at the tinme, but | had no reason
to think that they wouldn't.

Q And who was paying the sales tax on all of those
transactions related to Rancho Santa Fe Pol o C ub?

A They were responsi ble for paying the sal es tax.

Q \What about Abbey Catering? Are you famliar
with that?

A Famliar with the nane.

Q Okay. And what type of relationship did BBC
have with Abbey Catering?

A They again were a catering conpany that hired us
to do bar service.

Q So explain what -- how did they hire you to do
bar services?

A They cane in and they said we have a weddi ng, we
have an event, and we're charging X dollars per head and
if you can cone in with a fee of $22 a head, you can have
the job, but they collected the sales tax. They're the
ones that were contracting with the end user.

Q And what is the Angen? Are you famliar with
t he Angen rel ati onshi p bet ween BBC?

A Not super famliar. It was a bike race that we
were paid to basically get everything out to them and

feed them and get sone water in themand it traveled all
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over the state of California.

Q So why was that category in San D ego nontaxabl e
transacti ons?

A It was ny understanding it was a fee.

Q And it was your understandi ng and your
under standi ng al one that nmade it in the nontaxable
cat egory?

A Correct.

Q \Wat about Desert Adventures?

A Desert Adventures was another catering conpany.
They were out in the desert, the Indio area, the
Coachell a area, and they had all sorts of events out
there and tours and stuff like that, and we woul d provide
box | unches or whatever they included in their fee for
t he peopl e.

Q There's exhibits, M. Dressel, Nunber 37, 38 and
39 that profess to be the worksheets for Coachella and
St agecoach in 2013; do you see those? Excuse ne.
2012 --

A  Yes.

Q =-- in Exhibit 39. 37 is 2013 Stagecoach. Do
you see that?

A  Yes.

Q How does this differ fromthe cl ose-out

statenents that we heard testinony about before?
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A Wll, those are just the recap of the sales
figures by area --

Q By area?

A -- but they're -- but they're not any different
t han what we've heard from before.

Q So, for exanple, if we see sonething in here

call ed S&R Thai --

A  Yes.

Q ~-- that was a vendor?

A That's a vendor.

Q That was a vendor at Stagecoach?
A R ght.

Q And S&R Thai, for exanple, in this on Friday of
2013 had $2,780 in revenue --

A Correct.

Q ~-- and on the follow ng day, they had 300 --
excuse ne -- $3,605 of revenue?

A Correct.

Q And they had total gross sales at Stagecoach in
2013 of $9,915; correct?

A Correct.

Q And then they pay their sales tax?

A Correct.

Q And then there's a split based on that that is
shared both with BBC and the pronoter?
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A That fee goes to BBC first and then BBC t akes
their percentage off the top. So in that case, it's
35 percent. | think our usual fee was 10 percent, so we
woul d have -- we woul d have retained 10 percent of the
$3200 and they -- and the pronoter woul d have gotten the
bal ance.
Q And sothis is largely consistent with the other
checkouts that we've seen in 2013 as well; correct?
A It's exactly the sane.
Q And how has this changed at all between 2008 and
2013 and the way BBC handl ed these types of events and
transacti ons?
A It never did.
Q It has renmmi ned constant?
A  Yes.
MR. MC LAUGHLIN. Thank you, M. Dressel.
"Il turn it over to the panel and Respondent.
JUDGE RALSTON: Ckay. Thank you, M. Dressel.
CDTFA, did you have any questions?
MR. NOBLE: W don't have any questions. Thank you.
JUDGE RALSTON: Ckay. Thank you.
| had a question. You spoke earlier about, you
know, there were different areas |ike San Di ego and
Northern California. Wat -- was the conpany doi ng any

of those out-of-states events |like the Super Bow or
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ot her events during that period? And if so, what office
were they routed through?

THE WTNESS: Yes, we were doing events out-of-state.
It depended on the situation. Mst of the tine, all
those -- all those were recorded in Northern California
books, but there were tinmes when they'd be recorded in
the San Di ego books. It really depended on the structure
of what it was and where it was goi ng and naybe even what
the job was.

JUDGE RALSTON: Ckay. Thank you.

Judge CGeary, did you have any questions for

M. Dressel ?

JUDGE GEARY: | do. Thank you.

Did you prepare out-of-state sales tax

returns --
THE WTNESS: | do.
JUDGE GEARY: -- for the conpany?
THE WTNESS: | do.

JUDGE CGEARY: All of thenf

THE W TNESS: Yes.

JUDGE GEARY: Now, you tal ked about San Di ego books
and Sacranent o books, but the San D ego books included
Pal m Springs, Indio, R verside also. R ght, or is that a
third set?

THE WTNESS: There's three sets, technically.
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JUDCE CGEARY: Three sets.

THE WTNESS: There's Northern California,

San Franci sco, not Sacranento; San Di ego; and then
Pal m Springs -- what we call Palm Springs, but it was
just -- just a nanme for the books.

JUDGE CGEARY: And | think that one of the other
w tnesses referred to it as the desert area --

THE W TNESS: Yes.

JUDGE GEARY: -- or sonething like that. Ckay.

THE WTNESS: They're all interchangeable.

JUDGE GEARY: Wiy did you check the sales tax figures
supplied by vendors? You nentioned earlier that you
checked the sales tax figures. | didn't understand why.

THE WTNESS: Ch, | was asked about did | ever | ook
into any of the particular vendor close-outs and | woul d
spot -check things to make sure that we applied -- sales
tax rates changed all the tine, so | wanted to make sure
we were applying the proper sales tax percentages because
| was going to report the right nunber and even if we had
to go back to the vendor and say, "You didn't pay enough

sales tax," then we would go back to the vendor.

JUDGE GEARY: Was there ever an occasi on when you
identified an error by the vendor and the percentage
collected that you actually had to go back to the vendor

and say, "You only collected this, but you' re going to
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have to pay a different anmount"?

THE WTNESS: There was a tinme when | discovered the
sales tax rate that was applied on the first day was
wrong and they changed it.

JUDGE CEARY: You talked a little bit about how the

promoters would -- |I'Il use term"audit," but they would
basi cally check on your nunbers and that your conpany or
t he Appel |l ant woul d al so check on the nunbers supplied by
vendors; right?

THE WTNESS: Correct.

JUDGE GEARY: How did you check on the vendors?

THE WTNESS: Wl l, the vendors -- first of all,
it's -- it's not a very sophisticated system but it does
work fromthe standpoint if you have a row of vendors or
you coul d even describe it as a row of bartenders, we
could figure out if sonebody was stealing by what was
happening in the row.

So if you had 12 stations in a bar and you did a
pull -- which they're called pulls -- well, they would
pul | the cash, and there was a thousand dollars, a
t housand dol I ars, $300, a thousand dollars, a thousand
dollars, you know there's a problemwth the |ine on that
$300 pul I .

And the sane was true with the vendors. |f you

had a -- vendors in certain areas did a certain anount of
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vol ume and you could figure out that if this vendor was
doi ng, you know, this anount of noney, this vendor next
to it should be doing a simlar anmount of noney just
dependi ng on the product or what m ght be there.

So it was a commobnsense approach to it and if we
had an i ssue or we wanted to | ook at sonethi ng, we woul d
send sonebody out to | ook at them a shopper or a -- you
know, sonebody to do sonething or even stand there and
just watch themfor a while. | did it nyself.

JUDCGE GEARY: People mght |ike pizza nore than they
i ke Thai food, though, so how does that account for it?

THE WTNESS: Yeah. That's not -- it accounts for
that. Spicy Pie was in an area all of its owmn. They
were like -- they sold nore pizza than | can possibly
i mgi ne, so -- but, you know, the pizza guy -- excuse ne.
The Thai guy wasn't likely to do way nore than the
Mexi can guy or vice versa.

JUDCGE GEARY: In looking at | think it's Exhibit 37,
the last -- one of the last exhibits that counsel asked
you about, there are percentage figures in the
second-to-last colum to the right.

THE WTNESS: Correct.

JUDGE GEARY: Like the top one that | see for
California Pop Culture is 27 percent, but right under

that it |ooks like there's sonething for Johnny McQuire's
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for 32 and the nunbers vary for -- between vendors or
anong vendors; correct?

THE W TNESS:  Yes.

JUDGE CEARY: How does that work where sone vendors
pay nore than others, | guess?

THE WTNESS: Sone had hi gher gross margins. So, for
instance, if you were just selling water and water was
cheap, it would -- you had to pay a hi gher percentage.

And then there were ot her people that were nmaybe a friend
of the pronoter and they cane in and they'd say, "Well,
|"mnot going to pay 30 percent. |'mgoing to pay

20 percent." So you would have to accommopdate them

JUDGE GEARY: That was all negotiated at the front
end?

THE WTNESS: Yeah. It wasn't at the back end.

JUDGE GEARY: kay. You -- | think you said that you
cane to know and to start working for BBC in around
2000 - -

THE W TNESS:  Yes.

JUDGE CEARY: -- first as an independent, private CPA
and nmuch nore recently after the tine period that we're
consi dering as an enpl oyee.

THE WTNESS: Correct.

JUDGE GEARY: So during your earlier years, the years

| eading up to the years that are at issue here and during
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the years at issue here, do you think that BBC had an
understanding regarding its obligation to retain source
docunments to -- to show that the returns that they were
filing were accurate?

THE WTNESS: W did retain records, yes.

JUDGE CGEARY: And are those records -- is it your
under standi ng or belief that those records were anong the
records seized? Maybe "seized" is the wong term but
t aken --

THE WTNESS: No. "Seized" is the correct word.
They cane to ny office and seized ny audit work papers
for the period in question.

JUDGE GEARY: (Ckay. So it was pursuant to a search
war r ant ?

THE WTNESS:. Yes. They showed up at ny office and
took, with the H ghway Patrol, and they canme in with six
peopl e and they took ny records and they went into ny
conputer and they never gave them back, and | don't have
any work papers during this period.

JUDGE CEARY: (Ckay. And when you say "during this
period,"” you nean that all of your docunents that pertain
to BBC s business during the period that's at issue in
this appeal were seized in 2021 and have not been
returned to you?

THE W TNESS: Correct, and nore.
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JUDGE GEARY: Al right.

THE WTNESS: O her peri ods.

JUDGE CEARY: (Okay. Thank you. That's all | have.

JUDGE RALSTON: Thank you, Judge GCeary.

Judge Kwee?

JUDGE KWEE: | don't have any questions for the
wi t ness. Thank you.

JUDGE RALSTON: Ckay. Thank you.

We are now ready for Respondent's presentation.
You have approximately 25 m nutes and can begi n when
you' re ready.

MR. NOBLE: On May 19th, 2016, Appellant was issued a
Notice of Determ nation for the period October 1st, 2008
t hrough Septenber 30th, 2013, for approximately 4.9
mllion dollars in tax and a 25 percent fraud penalty.
The determination is based on a February 2nd, 2016 audit
report which disclosed neasures for unreported taxable
sal es of about 54 mllion dollars, disallowed clained
nont axabl e sales of around 1 mllion and equi pnent
pur chases subject to use tax of about 900, 000.

The Departnent subsequently perfornmed sone
reaudits which resulted in reductions to these three
nmeasures. The nmeasure for unreported sales, taxable
sal es, was reduced to approximately 30.5 mllion;

di sal | owed cl ai ned nont axabl e sal es was reduced to about
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930, 000; and equi pnent purchases subject to use tax was
reduced to approxi mately 200, 000.

The issues in this appeal are whether
adjustnents are warranted to the nmeasures for unreported
t axabl e sal es and di sal | owed cl ai ned nont axabl e sal es and
is whether the fraud penalty was properly inposed.

Wth respect to Appellant's unreported taxable
sales, during the audit, the Departnent noted a sales
account | abel ed 50-50 other party revenue with recorded
transactions totaling around 80 mllion dollars for the
litability period. These anobunts were not reported on
Appel lant's sal es and use tax returns.

The Departnent used the third quarter of 2013 as
a sanple period and after accounting for any sales that
were not subject to tax such as resales, sales that
occurred out-of-state and commi ssions paid to Appel | ant
that were not part of Appellant's sales of tangible
personal property, found that sales of approximately 2.4
mllion dollars out of the 8.8 mllion-dollar sanple
peri od were nontaxabl e sal es.

The Departnent calculated a ratio of nontaxable
sal es percentage of 26.97, which when applied to
Appellant's total sales in the 50-50 account resulted in
t axabl e sales of around 59 mllion.

The Departnent then added the 59 mllion in
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t axabl e sales to Appellant's other recorded taxabl e sales
to establish total audited sales of around 97 mllion
dol I ars, which when conpared to reported taxable sal es of
around 66 mllion dollars resulted in a deficiency
neasure for unreported taxable sal es of $30, 582, 801.

Section 6051 inposes sales tax on a retailer's
retail sales of tangi ble personal property in this state
nmeasured by the gross receipts unless the sale is
specifically exenpt or excluded fromtaxation by statute.

Aretail sale is a sale for any purpose ot her
than resal e and Section 1691 provides that the burden of
proving that a sale property is not at retail is on the
retailer unless they tinely accept a resale certificate
fromthe purchaser

Specific to caterers, Regulation 1603,
subdi vision |, provides that tax applies to the entire
charge made by a caterer for serving neals, food and
drinks, including charges for dishes, silverware and any
charges for event planning and design or other service
fees if the charges are part of the caterer's furnishing
of neal, food and dri nks.

When a taxpayer challenges a determ nation, the
Departnment has the burden to explain the basis of the
deficiency. Were that explanati on appears reasonabl e,

the burden shifts to the taxpayer to establish by a

Kennedy Court Reporters, Inc.
800. 231. 2682

174



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

preponder ance that adjustnents are warranted.

Appel lant only provided |imted records with
respect to the transactions contained in the 50-50
account. Specifically, Appellant has provi ded sone sal es
contracts for different nusic festivals and sonme vendor
sign-out sheets. Because of the |lack of conplete
docunentati on, the Departnment was justified in using an
indirect audit nmethod to verify Appellant's sales; and
pursuant to Audit Manual Section 0405.2, the projection
of errors froma sanple period is a valid indirect audit
met hod.

As for the determ ned neasure, the Departnent
accounted for nontaxable sales where it could be
established that the sale occurred out of state as well
as sales for resale.

Wth respect to the conm ssion paynents,
according to sone of the contracts and sign-out forns
provi ded by Appellant as Exhibit D, there were sone
events where Appellant sold beverages but hired other
vendors to sell the food. The evidence indicates for
t hese events, the vendors collected tax reinbursenent on
their sales and paid Appellant a percentage as a
comm ssion fee for coordinating the event and providing
space for the venders to operate.

Accordi ngly, any conmm ssion paynents received
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fromthese types of vendors are not part of Appellant's
sal es of food or beverage; however, Appellant has not
provided contracts for all of the events in the sanple
period or docunents to verify which anounts represent
sal es nade by Appellant and whi ch paynents are not
subject to tax.

I n absence of this evidence, the Departnent
renoved all transactions that were identified as vendor
concessions and the Departnent's Exhibit M Schedule R3
12b 1a3 contains a detailed list of the transactions in
whi ch anounts were al | owed.

Accordi ngly, the neasure established by the
audit represents the best avail abl e evi dence of
Appel lant's taxable sales and thus the determnation is
reasonabl e. As such, the burden shifts to Appellant to
establish that adjustnents are warrant ed.

Appel | ant has not provided any further
docunentati on establishing that there are additional
out-of-state sales or sales for resale for this nmeasure.

Wth respect to Appellant's conm ssion paynents,
Exhi bits 30 through 36 contain sone docunents for four
festivals that are part of the sanple period; however
t he docunentation is inconplete. Specifically, there are
only sonme vendor sign-out forns and what appear to be

spreadsheets or Qui ckBooks with total sales figures, but
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there are no receipts or source docunents to verify the
anounts in the spreadsheets.

In addition, the Departnent has al ready renoved
line itens for these festivals that were identified as
vendor concessi onaires.

Appel I ant al so provided sone docunentation for
Coachel I a; however, the festival is not part of the
sanpl e period, so no adjustnents for Coachella are
warranted for this liability period.

Wth respect to the di scussion today about the
records being taken pursuant to a search warrant, that
occurred in October of 2021. This appeal was filed with
OTA in August of 2019, or 2019, | believe, and the appeal
and the decision were issued well before these records
were taken. The Sal es and Use Tax Code requires that a
t axpayer nmaintain these records and provi de them upon
audi t.

So | understand there's a contention that they
do have these records and these records woul d prove that
further adjustnents are warranted and that they can no
| onger provide these records now because they were taken
in Cctober of 2021, but the point is that they had anple
time before that when the records were in their
possessi on to provide these.

Wth respect to sales for resale, during the
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audit, the Departnent found an account for Appellant's
San Diego location | abeled as catering sal es, nontaxable,
which totaled a little over $1, 000, 000; however,
Appel | ant was unable to provide resale certificates for

t hese transacti ons.

The Departnent all owed sal es as nont axabl e where
t he evi dence established that the sales were, in fact,
sales for resale. Specifically, the Departnent all owed
sal es where the purchaser had an active seller's permt
open at the tinme of purchase, the purchaser's website
i ndi cated that they may be in the business of purchasing
food for resale, and where the purchase vol une and
frequency was indicative of a purchase for resale.

The Departnent's exam nation resulted in a
t axabl e nmeasure, a reaudited taxabl e neasure, of
$935, 584.

As previously stated, there's a presunption that
all receipts are subject to tax and the retailer has the
burden to establish otherw se unless the retailer accepts
atimely and valid resale certificate. Regulation 1668,
subdi vision e, provides that if a seller does not take a
valid and tinely resale certificate, the seller may be
relieved of the liability only if they can prove that the
property was, in fact, resold by the purchaser prior to

i nterveni ng use; that the property is being held for
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resale; or that the purchaser paid tax to the Departnent
on its consunption of the property.

We don't have any further resale certificates in
evi dence for these transactions or proof that they were
accepted; therefore, the burden shifts to Appellant to
establish that the questioned sales were, in fact,
nont axabl e sales for resale. Appellant has not provided
further docunentation; therefore, no adjustnents are
warranted to this neasure.

As far the fraud penalty, Section 6485 provides
that if any part of the sufficiency determnation is due
to fraud or intent to evade the sales and use tax |law, a
penalty of 25 percent shall be inposed.

The Taxati on Code does not define fraud, but
there are many federal precedents such as Bradford versus
Commi ssi oner and Tenzer versus Superscope that provide
gui dance.

Fraud is generally defined as an intentional
wr ongdoi ng on the part of a taxpayer with the specific
intent to avoid a tax known to be owed and nust be proven
by clear and convincing evidence. Wile fraud cannot be
presuned, it is rare to find direct evidence of fraud.
Accordingly, fraud may be proven by circunstanti al
evi dence.

The circunstanti al evidence indicative of fraud
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includes, but is not limted to, substantial

di screpanci es between recorded and reported anounts that
cannot be expl ai ned, evidence that tax reinbursenent is
properly charged but not reported, inadequate records,
failure to cooperate with tax authorities, and a | ack of
credibility and testinony.

Federal courts have al so concluded that the nere
om ssion of reportable incone is not sufficient to
warrant a finding of fraud, but repeated understatenents
i n successive years when coupled with other circunstances
showi ng an intent to conceal or m sstate taxable tax
I ncone present a basis for inferring fraud.

W first note that the total deficiency neasure
of approximately 31.7 mllion dollars represents an error
rate of 47.7 percent when conpared to Appellant's
reported taxable sales of 66 mllion dollars. This neans
that for every dollar Appellant reported, there was
al nost an additional dollar that it failed to report.

Wil e Appell ant asserts that npbst of this anount
represents sales that occurred outside of the state,
nont axabl e sal es for resal e and conm ssi ons, Appell ant
has failed to establish that any adjustnents to these
nmeasures are warranted.

In addition, Appellant's Exhibits 30 through 39

show t hat Appel |l ant made substantial sal es of beverages
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during festivals that it recorded in its 50-50 account;
t hat Appellant cal cul ated the sales tax due fromthese
sales and failed to report themon its returns.

Appel l ant has failed to provide a reasonabl e
expl anation for these discrepancies, especially the
unreported sales it made during the festivals and, thus,
Appellant's failure to report alnost half of its taxable
gross receipts is conpelling evidence of fraud.

In addition, according to Audit Schedule 12A(4),
Appel lant's records show that it accrued sal es tax
rei mburserment of $6, 847,268 but only reported tax of
$5, 669,278, a difference of alnbst 1.2 mllion. This
establ i shes that Appellant properly charged and coll ected
sal es tax rei nbursenent, accrued these anpbunts in its
books, and failed to accurately report these anobunts and
thus is further evidence of fraud.

Plus, we note that Appellant has held a seller's
permt since 1995 and that despite being in business for
over 25 years, Appellant failed to maintain adequate
books and records for the sales in its 50-50 account and
accurately report its taxabl e sal es.

Addi tionally, Appellant was previously audited
for the period Cctober 1st through Septenber 30th, 2008,
which ultimately resulted in a deficiency nmeasure of

approximately 14.7 mllion dollars and included neasures
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for unreported taxable sales and disall owed sal es for
resal e.

The audit report for this period was issued on
August 25th, 2011 and the Notice of Determ nation was
i ssued on June 21st, 2012, al nost one year before the
third quarter of 2013 sanple period used in the current
audi t; however, there were no inprovenents in Appellant's
recordkeepi ng afterwards and it continued to
substantially underreport its taxable sales.

Accordi ngly, Appellant's repeated
under statenments throughout the liability period, despite
being in business for over 25 years and going through a
prior audit, is further conpelling evidence of fraud.

In summary, the evidence establishes that
Appel I ant had consi der abl e busi ness experience, including
a prior audit; kept books and records denonstrating that
it properly charged and col | ected tax rei nbursenent for
sonme sales and that it even cal cul ated the tax due from
its own sales during various festivals which it failed to
report. Therefore, the fraud penalty is supported by
cl ear and convi ncing evidence of intent to evade the
paynment of tax and the penalty was properly inposed.

For all of the foregoing reasons, no further
adj ustnents are warranted and this appeal should be

deni ed. Thank you.
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JUDGE RALSTON: Thank you. Does that conclude your
presentation?

MR, NOBLE: Yes, nmm'am

JUDGE RALSTON: Thank you.

Judge Geary, did you have questions for
Respondent ?

JUDGE GEARY: Can | defer to Judge Kwee and yourself
first?

JUDGE RALSTON:  Sure.

Judge Kwee, did you have any questions?

JUDGE KWEE: Hi. Yes.

Well, the first question is just the 2005 and --
to 2008, was that the very first audit? There was no
audit from 1995 to 2005?

MR. NOBLE: Yes.

JUDGE KWEE: COkay. And before | ask my second
question, |I'll just preface it by saying that OTA s going
to issue a witten decision, so OTA hasn't nmade a
decision at this point. This is just a question that if
in the decision that we issue OTA determ nes that the
fraud penalty wasn't applicable, does CDTFA have a
position on whet her the negligence penalty would instead
apply instead of the fraud penalty, assum ng that OTA --

MR. NOBLE: In assumng that OTA did not find that

there was clear intent to evade the paynent of tax, the
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Departnment woul d nost certainly assert that they were at
m ni mum negligent in reporting, yes.

JUDGE KWEE: Ckay. And is this sonething that CDTFA
would be willing to provide post-hearing briefing on?
Because | don't believe the parties have briefed the
i ssue of negligence. | guess the question is, yeah, is
t hat sonet hing that you would be willing to provide
briefing on?

MR. NOBLE: Yes, sir.

JUDGE KWEE: (Okay. And for Appellant's
representative, would you -- was that sonething that you
woul d also be willing to provide briefing on if OTA
requested on whet her or not the negligence penalty could
apply in the event that the fraud penalty is
i nappl i cabl e?

MR. MC LAUGHLI N. Appellant woul d appreciate the
opportunity to brief that. It has never becone an issue
and | don't believe it was |isted on the Notice of
Determ nation, so it would be -- | would wel cone that
opportunity.

JUDGE KWEE: Ckay. | amgoing to hold that over
because ny understanding is that you have a pendi ng
notion for additional briefing as it stands, so |I'm going
to let the lead ALJ address that after you have your

rebuttal. So I'll turn it back to Judge Ral ston at this
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time. Thank you.

JUDGE RALSTON: Okay. Thank you. W are ready for
your rebuttal. You have approximately ten m nutes.

JUDGE GEARY: Actually, I --

JUDGE RALSTON: Oh, I'msorry. Judge Ceary, please.

JUDGE GEARY: I'msorry. | deferred. | still had
sone questions.

M. Noble, you said sonething about the
Appel I ant not providi ng docunents such as receipts. Wre
you referring to receipts that the vendors m ght have had
for sal es?

MR. NOBLE: The vendor receipts would certainly help
derive conm ssi on paynents and such; but, you know, we've
heard a | ot of testinony today about point-of-sale
systens. | believe Square conputing was nentioned.
think what we really would like to see is the receipts
evi denci ng what Appel lant's al cohol sales were during the
festivals but really generally source docunents, source
docunents that help verify the cl ose-out sheets.

JUDGE GEARY: | want to ask you a little bit about
t he docunents that were seized; and you may know not hi ng
about it, but | need to explore this a bit.

MR. NOBLE: Yes, sir.

JUDGE GEARY: | think you -- part of the argunent was

t hat before the date those docunents were seized,
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Appel I ant had an opportunity to marshal and present
evi dence at that point to CDTFA or BCE. Does CDTFA -- or
are you able to identify for us what exactly was incl uded
in the docunents that were seized?

MR. NOBLE: | cannot and even if | could, | would not
know. We -- Investigations is kind of a separate
seal ed-of f branch from CDTFA and we are not really privy
to a taxpayer being under investigation until
post-investigation and a determ nati on has been issued
and then we kind of get to see all the docunents.

To be perfectly honest with you, it was when the
exhi bit index was rel eased and all the Appellant's
exhibits were provided to us that | saw the nenoranduns,
and it was the first | |earned of any sort of search
war r ant .

JUDGE GEARY: Do you know whet her the investigative
division or the CHP provides a receipt to identify all
t he docunents that were seized?

MR. NOBLE: Perhaps Jason Parker can hel p.

MR. PARKER: | believe the Investigations Bureau goes
t hrough and nakes a record of all the itens that were
seized. |I'mnot sure the involvenent of CHP in doing
that, but | know that the |Investigations Bureau goes
t hrough and nakes a |list of everything. W don't have

access to it ourselves, as M. Noble nentioned, but they
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do neke that as part of the evidence.

JUDGE GEARY: Do -- do you know, M. Parker, whether
or not that list is made avail able to the individual or
entity fromwhomthe docunents are seized?

MR. PARKER: As | have not been involved in
| nvestigations Bureau, |I'mnot aware of how that's
exact!ly handl ed.

JUDGE GEARY: Does -- does CDTFA dispute what is
apparently the contention of the Appellant that all
docunents that pertain to the periods that are at issue
in this appeal and in this hearing were seized in 20217

MR. NOBLE: W don't have knowl edge. | can't tel
you one way or another, so | don't concede it.

JUDGE GEARY: Al right. Thank you. Those are al
t he questions that | have.

JUDGE RALSTON: Thank you.

And M. MLaughlin, you have your rebuttal now.
Thank you.

MR. MC LAUGHLI N: Thank you, your Honor.

I just wanted to highlight a couple of different
things that | heard.

First and forenbst from Respondent was a concern
t hat source docunentation from POS systens has not been
avail abl e. Your Honors heard testinony earlier today

that up until alnost the very end of this audit period,
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no or extrenely limted anmounts of credit card
transactions occurred. It was al nost exclusively in
cash. Therefore, the absence of point-of-sale
transaction i nformation should not be sonething held
agai nst Appel |l ant, because it did not exist.

| also go back to an earlier point nmade in the
openi ng statenment that by CDTFA's own accounts, when it
cane to the federal incone tax reporting, the taxpayer
was off by less than 1 percent. Again, it would be
unfitting for sonebody who was truly seeking to defraud
federal agencies to be so accurate with respect to one
aspect, i.e. incone tax, and, as CDTFA all eges, grossly
m sstated with respect to another.

The reason nust be a sinple m sunderstandi ng as
to what is taxable and not taxable and as we know from
case precedent, ignorance, bad advice, m sunderstandi ngs
of the law, which the oral testinony today corroborated,
are not fraudul ent.

W have heard and recei ved absol utely not hing
el se from CDTFA other than the fact that the nunbers are
bi g, they had a previous audit of which we have
di scussed; the Appellant continues to believe is
m sst at ed.

Had it not been for M. Dressel's near

life-threatening ailnent, it is likely that an option
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| etter response would have been filed and we woul d have
continued to see a reduction in the first audit as we
have in the second audit.

These itens do not suggest a taxpayer who was

evading a tax known to be due and owing. It doesn't even

establish that they knew they owed it.

W have heard nothing else and | trust that this

board will cone to the sane conclusion that SBE did
itself in the first audit, that there was no fraudul ent
intent. Thank you, your Honors.

JUDGE RALSTON: Thank you.

|"mgoing to check with ny panel nenbers one
nore tinme to see if there are any additional questions.

Judge Geary?

JUDGE CGEARY: No. Thank you.
JUDGE RALSTON: Thank you.

And Judge Kwee?

JUDGE KWEE: | don't have any further questions.
Thank you.
JUDGE RALSTON: Ckay. Thank you.

Wth regard to the notion that was requested
earlier for additional briefing, I'"mgoing to go ahead
and grant that and give the -- we'll have Appellant's
brief due first within 30 days and then Respondent wi ||

have the option to respond within 30 days after receipt
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of Appellant's brief.

W also -- and | will send out an order with
this information to be clear, but we also would like the
parties to address the issue raised by Judge Kwee that if
this panel were to determne that the fraud penalty does
not apply in this case, would the negligence penalty
apply and be appropriate?

Is that a correct statenent, Judge Kwee?

JUDGE KWEE: Yes. That's -- I'msorry. | didn't
have the m crophone on. Yeah. That sumarizes the
guestion | had. Thank you.

JUDGE RALSTON:  Yes?

MR. NOBLE: Wth respect to the post-hearing briefing
on the witness testinony today, | just wanted to nake
sure, if we could narrow or be specific, there's not
going to be any further argunment or anything |ike that.
My understanding is we're going to have a sunmary or a
recap of the witness testinony that was provided,
correct?

JUDGE RALSTON: |Is that correct, M. MLaughlin?
That's ny under st andi ng al so.

MR. MC LAUGHLIN. Yeah. | wll brief and present a
statenent of facts and the argunents and the |aw as we've
provided it and address the question from Judge Kwee

and - -
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JUDGE RALSTON: Ckay.

MR. MC LAUGHLIN:. My question, your Honor, the 30
days, is that fromtoday or fromthe delivery of the
transcript?

JUDGE RALSTON: Let's nmake it fromthe delivery of
the transcript.

MR. MC LAUGHLI N: Thank you.

JUDGE KWEE: |I'msorry to junp in there. The
transcript sonetines takes 60 days to arrive. So ny
understanding is it would be 30 days fromthe date of the
order going out, which probably will cone within a week
fromtoday's date.

JUDGE RALSTON:. Okay. So what I'Il dois I'll issue
my order and then I'll put the due date in there, but it
will be 30 days fromthe date of ny order.

If the transcript is not available at that tine,
this hearing wwll be on OTA's YouTube page, so the
parties can refer to that for additional information.

MR. MC LAUGHLI N: Thank you, your Honor.

JUDGE RALSTON: Thank you. And it will be up later,
| at er today.

Ckay. So that being taken care of, | don't
think there are any additional questions.

So today's hearing in the appeal of F & B

Associ ates, Inc. is now adjourned and the record wll be
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hel d open for additional briefing. After additional
briefing is conplete, the judges will neet and decide
your case and send our witten decision, but you should
be expecting an order with this information in about a
week or so.

And there are no hearings -- no further hearings
t oday, so we are adjourned. Thank you.

(Proceedi ngs concluded at 1:57 p.m)
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REPORTER S CERTI FI CATI ON

I, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby certify:

That the foregoing proceedi ngs were taken before
me at the tine and place herein set forth; that any
Wi t nesses in the foregoing proceedings, prior to
testifying, were duly sworn; that a record of the
proceedi ngs was nmade by ne using nmachi ne shorthand, which
was thereafter transcribed under ny direction; that the
foregoing transcript is a true record of the testinony
gi ven.

Further, that if the foregoing pertains to the
original transcript of a deposition in a federal case,
before conpl etion of the proceedings, review of the
transcri pt was not requested.

| further certify | amneither financially
interested in the action nor a relative or enployee of any
attorney or party to this action.

IN WTNESS WHERECF, | have this date subscribed

my nane.

Dated: June 21, 2023 It aona /I VT B

Marcena M. Munguia, CSR NgZ. 10420
Certified Shorthand Reporter
For The State Of California
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       1          Cerritos, California, Thursday, June 8, 2023

       2                            9:33 a.m.

       3   

       4   

       5        JUDGE RALSTON:  Okay.  We are now on the record in 

       6   the appeal of F & B Associates, Inc. 

       7            This matter is being heard before the Office of 

       8   Tax Appeals, Office of Tax Appeals Case Number 21067999. 

       9            Today's hearing is being heard by a panel of 

      10   three administrative law judges.  I am Judge Ralston and 

      11   I will be the lead judge.  Judge Geary and Judge Kwee are 

      12   the other members of this panel.  All three judges will 

      13   meet after the hearing and produce a written decision as 

      14   equal participants.  

      15            Although as the lead judge I will conduct the 

      16   hearing, any judge on this panel may ask questions or 

      17   otherwise participate to ensure that we have all the 

      18   information needed to decide this appeal.  

      19            As I mentioned earlier, this hearing is being 

      20   livestreamed to the public and is being recorded.  The 

      21   transcript and video recording are part of the public 

      22   record and will be posted on the Office of Tax Appeals 

      23   website.  

      24            Also present is our stenographer, Ms. Munguia, 

      25   who is reporting this hearing verbatim.  To ensure we 
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       1   have an accurate record, we ask that everyone speaks one 

       2   at a time and does not speak over each other.  Also, 

       3   please speak clearly and loudly.  When needed, the 

       4   stenographer will stop the hearing process to ask for 

       5   clarification.  After the hearing, the stenographer will 

       6   produce the official hearing transcript which will be 

       7   available on the Office of Tax Appeals website.  

       8            We're going to start with the party 

       9   introductions. 

      10            Starting with the Appellant, if you could, 

      11   please state your name and who you represent for the 

      12   record.

      13        MR. MC LAUGHLIN:  Good morning, your Honor.  

      14   Kevin McLaughlin on behalf of the Appellant, F & B 

      15   Associates.

      16        JUDGE RALSTON:  Thank you.  

      17        MR. ALTON:  Hi.  I'm Dirk Alton, F & B Associates.

      18        JUDGE RALSTON:  Okay.  If -- everyone, make sure when 

      19   you speak that your microphone is on.  It should have a 

      20   green light that comes on.  We can hear you in this room, 

      21   but we just want to make sure that you're heard over the 

      22   livestream as well.  And then when you're not speaking, 

      23   if you could, make sure your microphone is turned off.  

      24   Thank you. 

      25            And CDTFA?  
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       1        MR. NOBLE:  Jared Noble, representing CDTFA.

       2        MR. BACCHUS:  Chat Bacchus, also with CDTFA.

       3        MR. PARKER:  And Jason Parker with CDTFA.  

       4        JUDGE RALSTON:  Okay.  Thank you. 

       5            So we held the prehearing conference in this 

       6   matter on May 4th and at the conference, we discussed the 

       7   issues.  There were three, which are:  Whether the 

       8   Appellant has established that further adjustments are 

       9   warranted to the audited amount of unreported taxable 

      10   sales, whether Appellant has established that further 

      11   adjustment is warranted to the audited amount of 

      12   disallowed claimed nontaxable sales, and whether 

      13   Respondent has established fraud by clear and convincing 

      14   evidence.  Is that correct?  

      15        MR. MC LAUGHLIN:  Yes, your Honor.

      16        MR. NOBLE:  Yes, it is.

      17        JUDGE RALSTON:  Thank you. 

      18            Also at the prehearing conference, we discussed 

      19   the witnesses and Appellant has listed the following five 

      20   witnesses:  Sara Purdy, Jerry Dressel, Dirk Alton, 

      21   Jesse Glueck, and Natalie Alvarez.  Are these still the 

      22   witnesses you intend to call?  

      23        MR. MC LAUGHLIN:  Yes, your Honor.

      24        JUDGE RALSTON:  And are they all here and ready to 

      25   testify today?  
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       1        MR. MC LAUGHLIN:  Yes, ma'am.

       2        JUDGE RALSTON:  Okay.  So Respondent, did you have 

       3   any objections to their witnesses?  

       4        MR. NOBLE:  We have no objections.

       5        JUDGE RALSTON:  Thank you.  

       6            So before they testify, I'll swear them all in.  

       7   So we'll get to that in a little bit.  

       8            Moving on to exhibits, so Respondent has 

       9   submitted Exhibits A through M, and Appellant did not 

      10   have any objections to Respondent's exhibits.  Is that 

      11   still correct?  

      12        MR. MC LAUGHLIN:  Yes, your Honor.

      13        JUDGE RALSTON:  Thank you. 

      14            Respondents' Exhibits A through M are admitted 

      15   without objection.  

      16            Is that correct, Mr. Noble?  Those are all your 

      17   exhibits?  

      18        MR. NOBLE:  Yes, ma'am.  That is correct.

      19            (Respondent's Exhibits A through M were  

      20        received in evidence by the Administrative Law   

      21        Judge.)

      22        JUDGE RALSTON:  Thank you. 

      23            As far as Appellant's exhibits, you submitted 

      24   Exhibits 1 through 39 and then you submitted Exhibits 40 

      25   through 41.  Regarding Exhibits 1 through 39, Mr. Noble, 
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       1   did you have any objection?  

       2        MR. NOBLE:  We have no objection to Exhibits 1 

       3   through 39.

       4        JUDGE RALSTON:  Okay.  So Appellant's Exhibits 1 

       5   through 39 will be admitted without objection. 

       6            With regard to Exhibits 40 and 41, did you 

       7   see -- receive those, Mr. Noble?  

       8        MR. NOBLE:  No, we did not.

       9        JUDGE RALSTON:  Okay.  

      10            (Appellants' Exhibits 1 through 39 were  

      11        received in evidence by the Administrative Law   

      12        Judge.)

      13        MR. NOBLE:  I do know that they were in the hearing 

      14   binder that was sent out.  I just didn't see them on the 

      15   exhibit index.  I can take a look right now and let you 

      16   know if we have any issues.

      17        JUDGE RALSTON:  Okay.  Do you want to take a break 

      18   for a few minutes?  

      19        MR. NOBLE:  Just real quick.  Thank you.  

      20        JUDGE RALSTON:  Sure.  We're going to go off the 

      21   record and take a -- is five minutes good or ten minutes?  

      22        MR. NOBLE:  Yeah.  That's perfect.  Thank you.  

      23        JUDGE RALSTON:  Okay.  Thanks. 

      24            So just a reminder to the parties, even though 

      25   we are off the record, your microphones may still be 
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       1   live, so -- and we're still live streaming, so keep that 

       2   in mind, please. 

       3            (Pause in the proceedings) 

       4        JUDGE RALSTON:  We are ready to start, so we are back 

       5   on the record.  

       6            Did you have any objections to those two 

       7   exhibits?  

       8        MR. NOBLE:  No, we don't have any objections.  Thank 

       9   you.  

      10        JUDGE RALSTON:  Okay.  Thank you.  

      11            Mr. McLaughlin, so those exhibits were not 

      12   submitted 15 days before the hearing.  Is there a reason 

      13   for that?  

      14        MR. MC LAUGHLIN:  Yes, your Honor.  These exhibits, 

      15   first and foremost, were provided to CDTFA during the 

      16   course of the examination.  As you can see, the file 

      17   sizes are also extremely large, so to be able to compile 

      18   them in a manner that was efficient for OTA to receive 

      19   took us some time technologically to do so.

      20        JUDGE RALSTON:  Okay.  So these were the exhibits 

      21   they were provided during the audit period?  

      22        MR. MC LAUGHLIN:  They were provided during the audit 

      23   period.  They were also taken by CDTFA in October of 

      24   2021.  They've had them for years.

      25        JUDGE RALSTON:  Oh, okay.  But -- okay.  I'm going to 
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       1   go ahead and allow Appellant's Exhibits 40 and 41, or 

       2   Mr. Noble, did you have a comment or --

       3        MR. NOBLE:  No.  That's just -- that's fine.  I just 

       4   wanted to note that anything that was provided to us 

       5   prior to the hearing before OTA wouldn't necessarily be 

       6   part of the record.

       7        JUDGE RALSTON:  Thank you for that.

       8        MR. NOBLE:  Yeah, no objection.  Thank you.  

       9        JUDGE RALSTON:  Okay.  So there's no objection, so 

      10   Appellant's Exhibits 40 and 41 will be admitted without 

      11   objection.  

      12            (Appellants' Exhibits 40 and 41 were         

      13        received in evidence by the Administrative Law   

      14        Judge.)

      15        JUDGE RALSTON:  So going over the order of the 

      16   hearing, Appellant will have approximately 15 minutes for 

      17   their opening statement. 

      18            Then we will have witness testimony from the 

      19   five witnesses, which is expected to take approximately 

      20   two and a half hours.  I will swear the witnesses in 

      21   prior to their testimony and they will testify under 

      22   oath.  

      23            CDTFA will have the opportunity to ask questions 

      24   of any of the witnesses, as well as the panel members 

      25   will also have the opportunity to ask questions.  

0012

       1            After the witness testimony, Respondent will 

       2   have approximately 25 minutes to present their case.  

       3   Again, the panel may have questions for the Respondent, 

       4   and then Appellant will have approximately 10 minutes for 

       5   their rebuttal.  

       6            So does anyone have any questions before we move 

       7   on to the opening presentations?  

       8        MR. MC LAUGHLIN:  Your Honor --

       9        JUDGE RALSTON:  Oh, yes.

      10        MR. MC LAUGHLIN:  I just wanted to address the issue.  

      11   On June 6th, in anticipation of this hearing and the 

      12   evidence submitted, including witness testimony, 

      13   Appellant had filed a motion to ask for additional 

      14   briefing after the closure of evidence.  I didn't know if 

      15   the panel was prepared to rule on that.

      16        JUDGE RALSTON:  Yes.  Thank you for bringing that up.  

      17   Yeah.  Yeah.  We can go ahead and discuss that now. 

      18            So you wanted to submit additional briefing 

      19   after the -- after today's hearing?  

      20        MR. MC LAUGHLIN:  Yes, your Honor.

      21        JUDGE RALSTON:  Okay.  Did you have a chance, 

      22   Mr. Noble, to look at Appellant's motion?  

      23        MR. NOBLE:  We didn't receive any of this or the 

      24   updated exhibits that were submitted.  I don't know if we 

      25   were not copied on the e-mails or if it went to someone 
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       1   else, so we haven't seen it.  

       2            The idea of additional briefing prior to even 

       3   having the hearing to me indicates that there are 

       4   unresolved issues in this case prior to having arguments 

       5   here, but I think generally CDTFA would not object to 

       6   anything OTA wanted to do as far as post-hearing briefing 

       7   goes.

       8        JUDGE RALSTON:  Okay.  And so your motion, 

       9   Mr. McLaughlin, is just in anticipation just because 

      10   there's several witnesses and a lot of briefing?  

      11        MR. MC LAUGHLIN:  Correct, your Honor.  I believe 

      12   that there will be a significant amount of oral testimony 

      13   today that we would like to, for efficiency purposes, 

      14   consolidate into a briefing to make it easier for the 

      15   panel to render its opinion later on.  

      16        JUDGE RALSTON:  Okay.  Just one second, please.  

      17            I'm going to hold off on ruling on that 

      18   objection until later in this -- not objection.  Sorry -- 

      19   on that motion until later in this hearing, just seeing I 

      20   do want to note that OTA, the panel members, will have 

      21   access to the transcripts as well as the YouTube 

      22   recording.  So if there's anything that we missed or want 

      23   to review again, we will have the opportunity to do that 

      24   during the 100-day period where we're writing our 

      25   decision.  
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       1        JUDGE GEARY:  Judge Ralston, could I just ask a 

       2   question?  

       3        JUDGE RALSTON:  Yes, please.

       4        JUDGE GEARY:  The motion is to file a post-hearing 

       5   brief not as a substitution for offering oral argument 

       6   today, but as a supplement to oral argument today?  

       7        MR. MC LAUGHLIN:  Correct, your Honor.  In essence, I 

       8   anticipate that throughout today, you will hear oral 

       9   testimony that may be more efficient if consolidated into 

      10   a post-trial brief, in essence, you know, selecting 

      11   provisions that support our position that CDTFA has 

      12   failed to prove fraud, and I think we presented it as a 

      13   convenience factor to the panel.  It's not intended to 

      14   submit additional evidence, just to present it in an 

      15   efficient manner.

      16        JUDGE GEARY:  But the Appellant is not offering to 

      17   waive oral argument today and in lieu of that submit only 

      18   written argument.  

      19        MR. MC LAUGHLIN:  That is correct.  We are not 

      20   waiving oral testimony today.

      21        JUDGE GEARY:  Well, not testimony; argument today.

      22        MR. MC LAUGHLIN:  Correct.  

      23        JUDGE GEARY:  Thank you.  

      24        JUDGE RALSTON:  Okay.  I think we are ready to move 

      25   on.  I'm going to go -- just go ahead and swear in the 
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       1   witnesses now, just to make sure we cover that. 

       2            So if I could have all five witnesses please 

       3   raise their right hand.  

       4            (Whereupon all prospective witnesses were    

       5        collectively sworn) 

       6        JUDGE RALSTON:  Okay.  And just so the record is 

       7   clear, all five witnesses have said that they do. 

       8            So ready to move on and, Mr. McLaughlin, you can 

       9   move right into witness testimony after your opening 

      10   presentation, if you would like.  And please begin when 

      11   you're ready.

      12        MR. MC LAUGHLIN:  Thank you, your Honors. 

      13            And if it please the panel, I'd like to begin 

      14   our opening presentation by putting this case and the 

      15   history of it in context in dealing with the CDTFA and 

      16   its predecessor entity, the State Board of Equalization. 

      17            I believe this is important not only to frame 

      18   the current hearing, but also it has a critical impact in 

      19   understanding the CDTFA's flawed arguments in favor of 

      20   the California Revenue and Taxation Code Section 6485 

      21   fraud penalty.  

      22            Later this morning, you will hear from the 

      23   Appellant about its 1994 origin and niche business in 

      24   organizing food and beverage concessions throughout 

      25   California and, importantly, throughout the 
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       1   United States. 

       2            But before that, what brings Appellant before 

       3   you today began many years ago.  Following the 

       4   culmination of what can best be described as a 

       5   superficial audit for periods October 2008 through 

       6   September 2013, the SBE issued a Notice of Determination 

       7   on May 19th, 2016 alleging an additional 7.4 

       8   million-dollar liability.  Included therein was a 1.2 

       9   million-dollar penalty pursuant to Section 6485 that we 

      10   take very seriously.  

      11            Appellant timely filed a Petition for 

      12   Redetermination on May 25th, 2016 and was eventually 

      13   issued a D and R, or Decision and Recommendation, on 

      14   March 2nd, 2020, following a July 2nd, 2019 appeals 

      15   conference.  

      16            I would also like to emphasize at this point 

      17   that the Petition for Redetermination which brings us 

      18   before you today was prepared and signed by Mr. Jerry 

      19   Dressel, about whom I will speak more shortly and from 

      20   whom you will hear directly from later this morning.  

      21            An option letter was issued to Appellant on 

      22   April 22nd, 2021 and this timely appeal followed on 

      23   May 21st, 2021.  

      24            As you will hear this morning and is laid out in 

      25   both parties' exhibits, that initial 7.4 million dollar 
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       1   figure has continued to go down and down and down as the 

       2   CDTFA's conducted multiple reaudits and recognized the 

       3   errors in its original examination. 

       4            In fact, that original 4.8 million-dollar tax 

       5   deficiency has already been reduced by over 1.8 million 

       6   dollars.  I paused to emphasize this because a key basis 

       7   of CDTFA's arguments in favor of fraud is the mere 

       8   existence of what it describes as a material 

       9   underreporting.  Notwithstanding the precedential opinion 

      10   in Marchica vs. State Board of Equalization, this 

      11   foundation of the CDTFA's fraud determination has been 

      12   undermined by its own concessions throughout this process 

      13   and we trust that the OTA will see that the continued 

      14   reduction of any underreporting, if true, cuts against 

      15   this argument.  

      16            I also want to make another observation for the 

      17   panel about this audit.  As part of the audit, the CDTFA 

      18   took a look at Appellant's federal income tax returns and 

      19   compared that information to its accounting records and 

      20   general ledger.  And you know what they found?  Less than 

      21   a 1 percent difference. 

      22            Why is that important?  I think it's 

      23   inconsistent to think that Appellant would be so accurate 

      24   with respect to its federal tax reporting while 

      25   concurrently trying to defraud the State of California.  
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       1   Logic would support that if Appellant really was acting 

       2   nefariously, it would not contain it within a singular 

       3   silo related to its sales and use tax reporting. 

       4            So what does that tell us?  That any 

       5   underreporting or claimed sales for resales are either 

       6   attributable to an honest mistake or a misunderstanding 

       7   of our State sales and use tax laws but not a fraudulent 

       8   conspiracy.  

       9            Furthermore, the October 2008 through September 

      10   2013 audit was not Appellant's first.  Sometimes I may 

      11   refer to this period that brings us before you today as 

      12   the second audit or audit number two.  

      13            On June 21st, 2012, the SBE issued a Notice of 

      14   Determination for an October 2005 through September 2008 

      15   period in an amount of 1.4 million dollars, plus 

      16   interest, in a similar Section 6485 penalty of over 

      17   $250,000.  I may refer to this today as audit period 

      18   number one or audit number one.  

      19            In support of its case for fraud and negligence 

      20   in that first audit, the SBE argued that a large 

      21   deficiency existed, Mr. Alton was a knowledgeable 

      22   businessperson, Mr. Alton created Appellant, Mr. Alton 

      23   had knowledge of the sales and use tax laws, Mr. Alton 

      24   was able to differentiate between taxable and nontaxable 

      25   transactions, Mr. Alton had full control of the business 
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       1   operations, and Mr. Alton and his employees had knowledge 

       2   of the underreporting of sales.  The emphasis was and 

       3   always has been singularly on Mr. Alton's conduct.  

       4            The SBE's arguments in the past, just as they 

       5   are today, are loosely supported by circumstantial facts 

       6   at best and misleading ones at worst.  The Appellant 

       7   timely petitioned for redetermination in that first audit 

       8   and was eventually issued a D and R on November 30th, 

       9   2015, following an appeals conference on May 21st, 2015.  

      10            At this point, I must mention that Appellant 

      11   again was represented by Mr. Jerry Dressel, a competent 

      12   and licensed California CPA with no history of any 

      13   disciplinary matters.  And as I stated before, you will 

      14   hear from Mr. Dressel later this morning regarding his 

      15   involvement with Appellant and, in particular, how he 

      16   handled the preparation of Appellant's sales tax returns.  

      17   You will also hear the circumstances as to why Appellant 

      18   was not able to seek review of that D and R dated 

      19   November 30th, 2015 in the first audit, which it 

      20   continues to believe overstates the deficiency and is a 

      21   flawed keystone in CDTFA's current argument and the 

      22   periods before you today as to why Appellant acted 

      23   allegedly fraudulently. 

      24            And importantly, during that first audit period, 

      25   the SBE itself eventually conceded that its original 
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       1   audit findings were in error and made numerous 

       2   concessions to reduce the unreported taxable sales by 

       3   millions of dollars.  Also important to consider, the 

       4   SBE's first D and R struck down fraud. 

       5            As I stated earlier, the SBE initially pointed 

       6   to the mere size of the alleged unreported sales, which 

       7   it nevertheless made numerous concessions to after its 

       8   October 19th, 2011 memorandum authorizing the first fraud 

       9   penalty.  

      10            As applied to us here in that second audit, the 

      11   case of Marchica vs. State Board of Equalization, has 

      12   held that the mere establishment of a deficiency is not 

      13   enough to sustain a finding of fraud.  Understatements, 

      14   if they do exist in this case, arising from ignorance, 

      15   bad advice, honest mistakes, negligence or even a 

      16   misunderstanding of the law do not constitute fraud and 

      17   the burden rests entirely with CDTFA.  

      18            The evidence before you already demonstrates 

      19   that a keystone of the SBE's earlier arguments in audit 

      20   number one, the existence of a large underreporting, has 

      21   been undermined. 

      22            Later this morning, you will also here how each 

      23   of the other facts advanced in support of SBE's 

      24   contentions that Appellant intentionally underreported 

      25   sales tax collected with intent to defraud the State of 
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       1   California are blatantly untrue.  Mr. Alton may be a 

       2   knowledgeable businessperson who is the co-creator of 

       3   Appellant, but his involvement is nowhere near the level 

       4   that the SBA -- excuse me -- the SBE and the CDTFA 

       5   assert.  Today you will hear directly from Mr. Alton and 

       6   other witnesses that undeniably show that he was not in 

       7   full control over Appellant's books and records.  He was 

       8   not exclusively in control of collecting and depositing 

       9   cash, reconciling event statements or paying vendors. 

      10            To the contrary, Mr. Alton doesn't even know how 

      11   to access Appellant's bank records even if he wanted to.  

      12            Similar to the findings in the first audit 

      13   Decision and Recommendation, dated November 30th, 2015, 

      14   there has been no evidence presented by the CDTFA in this 

      15   case of Mr. Alton's direct involvement in recording of 

      16   sales or reporting of sales on the sales and use tax 

      17   returns.  

      18            As the judges are aware, fraud for purposes of 

      19   this Section 6485 penalty must be proven by CDTFA by 

      20   clear and convincing evidence.  The mere existence of an 

      21   understatement and circumstantial facts projecting a 

      22   false sense of intent onto Mr. Alton do not meet this 

      23   standard.  

      24            Following case law authority, we know that fraud 

      25   is odious.  It is never presumed and must be established 
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       1   by proof.  The presumption always is in favor of good 

       2   faith, innocence, honesty and fair dealing.  It has been 

       3   observed that this presumption has the approximate -- 

       4   approximation and strength as innocence of crime.  

       5            Ultimately, the SBE included -- excuse me.  The 

       6   SBE itself concluded in audit number one that Appellant 

       7   did not act fraudulently and struck down the 6485 

       8   penalty.  And not only in audit number one was there no 

       9   fraud, the SBE found that the negligence penalty was also 

      10   not applicable.  

      11            Why are these facts, the outcome of audit number 

      12   one and the ongoing reduction in balance of audit number 

      13   two important?  Because the CDTFA has advanced the exact 

      14   same arguments, a mere copy-and-paste approach, in audit 

      15   number two as they have in audit number one.  The 

      16   evidence today will similarly undermine the CDTFA's 

      17   flimsy arguments that Appellant, and by their own 

      18   accounts specifically Mr. Alton, acted fraudulently or 

      19   intended to evade any rules or regulations.  

      20            We are confident that the OTA will come to the 

      21   same conclusion that the SBE did once itself, in that the 

      22   CDTFA has failed to prove by clear and convincing 

      23   evidence that Appellant acted fraudulently or with an 

      24   intent to evade any rules or regulations.  

      25            And more specifically, your Honors, you will 
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       1   hear and we respectfully ask that you consider some of 

       2   these following factors today:  First, the CDTFA's 

       3   support in favor of fraud is a March 15th, 2016 memo.  At 

       4   issue in audit number two before us today are periods 

       5   October 2008 through September 2013; however, Appellant's 

       6   first audit was not completed until at least 

       7   November 30th, 2015 when the SBE issued its Decision and 

       8   Recommendation, notwithstanding the position that 

       9   Appellant continues to believe those findings overstate 

      10   the underreporting. 

      11            Thus, it is a logical fallacy to argue that 

      12   Appellant's prior audit history unconcluded by the time 

      13   the periods at issue in audit number two created some 

      14   higher level intent after the fact.  The CDTFA is 

      15   erroneously attempting to project this after-the-fact 

      16   outcome, an outcome that nevertheless struck down fraud 

      17   and negligence, as a basis for fraudulent intent in the 

      18   periods before us.  

      19            Second, similar to the continued reduction in 

      20   the deficiency in audit number one, audit number two has 

      21   seen a rapid decline in the alleged unreported sales and 

      22   use tax.  Although under the Marchica precedent, the mere 

      23   existence of a deficiency is not enough to find 

      24   fraudulent intent; that is all here that the CDTFA can 

      25   grasp onto.  
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       1            Third, the CDTFA has already determined that 

       2   insufficient evidence exists that Mr. Alton was 

       3   personally responsible for the preparation of the 

       4   Appellant's sales and use tax returns and that he 

       5   maintained a consistent explanation about the 

       6   underreported taxable sales and disallowed claims of 

       7   nontaxable items for resale.  

       8            Fourth, there is a critical distinction between 

       9   being a knowledgeable businessperson and orchestrating a 

      10   greater fraud on the State of California.  One may be 

      11   knowledgeable in their field, as Mr. Alton is, but it is 

      12   inappropriate to project some greater level of acumen or 

      13   in this case maybe a bit of luck as the basis for 

      14   understanding the intricacies of California's State -- 

      15   California's sales and use tax laws.  

      16            I believe our common experiences hold an 

      17   understanding that complexities of California sales and 

      18   use tax laws escape even those who do possess legal and 

      19   accounting knowledge.  This foundation of knowledge, one 

      20   lacking in Mr. Alton, is a precondition to directing some 

      21   broader fraudulent scheme to intentionally evade a tax 

      22   known to be due and owing, as the CDTFA would have you 

      23   believe.  

      24            You will hear today about Mr. Alton's background 

      25   and why his success in the industry is not tantamount to 
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       1   fraudulent intent.  

       2            The CDTFA has also attempted to analogize 

       3   federal authority to support certain badges of fraud 

       4   under the 9th Circuit case of Bradford versus 

       5   Commissioner.  Nevertheless, those badges of fraud still 

       6   weigh in Appellant's favor. 

       7            Today, you will hear how Appellant's records may 

       8   have been unsystematic but were far from being 

       9   inadequate.  You will also see no evidence that Appellant 

      10   failed to file returns.  You will hear plausible and 

      11   consistent explanations for Appellant's behavior and you 

      12   will see no evidence that Appellant concealed any assets.  

      13            And finally, the evidence before you and as 

      14   presented before you here today demonstrates Appellant's 

      15   ongoing cooperation with the SBE and the CDTFA throughout 

      16   the audit and appeals process.  This cooperation is 

      17   emphasized with Appellant's willingness to sign numerous 

      18   BOE 122 forms voluntarily extending the statute of 

      19   limitations, although they had no requirement to do so. 

      20            Ultimately, we are confident that the CDTFA has 

      21   failed to carry its required burden of clear and 

      22   convincing evidence to support any fraudulent intent, and 

      23   the exhibits and testimony presented to you today will 

      24   vindicate Appellant or at a minimum establish any errors 

      25   were at most negligent, a far cry from fraudulent.  
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       1            In addition to the erroneous fraud penalty 

       2   assessment, the CDTFA continues to fundamentally 

       3   misunderstand Appellant's business and sources of 

       4   revenue; in particular, those of items for resale and 

       5   commissions from events and festivals. 

       6            We trust that the OTA will employ a commonsense 

       7   approach like it developed in V.A. Auto Sales, 

       8   2019-OTA-299P, in reviewing the evidence and hearing the 

       9   testimony today to conclude that additional transactions 

      10   were not subject to tax. 

      11            Most -- there are some smaller issues as well; 

      12   one of which that we will talk about later today is use 

      13   tax in particular surrounding the PFC Payment Solutions 

      14   equipment.  As the documents being offered today detail 

      15   and as testimony will corroborate, there were no 

      16   transfers of tangible property related to this 

      17   transaction.  If they were, under the Dell versus 

      18   Superior Court precedent, we believe that the OTA can 

      19   conclude that the items were of mixed use, in which 

      20   hardware and services may have been rented at the same 

      21   time.  Although CDTFA has apportioned some of those 

      22   rental payments into later quarters, no separate 

      23   allocation for nontaxable service aspects have thus far 

      24   been made. 

      25            We are thankful for the opportunity to present 
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       1   to you today and if it pleases the judges, I believe we 

       2   will call our first witness.  

       3        JUDGE RALSTON:  Yes.  Go ahead.

       4        MR. MC LAUGHLIN:  We'd like to call Mr. Dirk Alton.  

       5   Your Honor, where -- would you like him to continue to 

       6   sit next to me?  

       7        JUDGE RALSTON:  Yes.  That's fine.  

       8   

       9                          DIRK ALTON, 

      10   called as a Witness, and having been previously duly 

      11   sworn by the Administrative Law Judge, was examined and 

      12   testified as follows:

      13   

      14                       DIRECT EXAMINATION

      15   BY MR. MC LAUGHLIN:  

      16        Q   Good morning, Mr. Alton.  

      17        A   Hello. 

      18        THE WITNESS:  Can you hear me?  

      19        JUDGE RALSTON:  Yes.  Thank you.

      20   BY MR. MC LAUGHLIN: 

      21        Q   Mr. Alton, you are currently the owner of 

      22   Appellant in this case, F & B Associates; correct?

      23        A   Correct.

      24        Q   And F & B Associates does business under the 

      25   name Best Beverage Catering and BBC?
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       1        A   Correct.

       2        Q   Has it ever operated under a different name?

       3        A   Originally the name of the corporation was Event 

       4   Beverage, Inc., but it's the same taxpayer number, but 

       5   the name was changed because there was ex-employees who 

       6   confused the marketplace with a company name called Event 

       7   Beverage Solutions.  So part of that settlement, we 

       8   changed our name but kept the same tax I.D. number.  

       9        Q   And if it pleases the judges and you as well, 

      10   Mr. Alton, if I refer to Appellant as BBC or F & B, you 

      11   understand that I'm referring to the Appellant in this 

      12   case; is that correct?

      13        A   Yes. 

      14        Q   So let's begin by asking you, Mr. Alton, some 

      15   questions about your personal background.  Can you 

      16   describe to the panel and myself your educational 

      17   background?

      18        A   I got a B.A. in speech and communication at 

      19   San Francisco State University I think in 1985 and that 

      20   was it.

      21        Q   When you obtained that B.A. in speech and 

      22   communication in 1985, did you ever receive any legal, 

      23   tax or accounting classes?

      24        A   No, none at all.

      25        Q   Have you ever received any legal, tax or 
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       1   accounting training?

       2        A   No.

       3        Q   Can you describe what your work history was like 

       4   after your 1985 degree in speech and communications?

       5        A   I worked for a company called Bartenders 

       6   Unlimited.

       7        Q   What did you do for Bartenders Unlimited?

       8        A   I did sales and marketing.  Basically, that's 

       9   my -- my niche.  I like to do sales and marketing.

      10        Q   And after that, what was your employment?

      11        A   I built that business up.  I got out of that.  I 

      12   was kind of doing what we're -- what we do now, and then 

      13   I went and worked for a Showplace Design Center and a 

      14   design center in San Francisco where they had event 

      15   facilities and I was a salesperson there also, where I 

      16   sold spaces where people would have special events.

      17        Q   Did you have any other work history after that 

      18   but before you started BBC?

      19        A   No.  During that time, people in the industry 

      20   wanted me to get back into doing the beverage service I 

      21   was doing.  It was a bartending service that I did for 

      22   Bartenders Unlimited; not concessions but bartending 

      23   services, and I went ahead and started that on the side.  

      24   It was a joint venture with another -- with a group of 

      25   people and that's when I got a job and knew I could pay 
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       1   the rent and so I quit my straight job and started 

       2   working for BBC or started developing BBC.

       3        Q   And approximately when was that that you started 

       4   developing BBC?

       5        A   1990.

       6        Q   BBC is currently a California corporation; is 

       7   that correct?

       8        A   Correct.

       9        Q   I'll ask you some more questions later on, but 

      10   part of the CDTFA's case alleging there was something 

      11   nefarious was the mere establishment of a corporate 

      12   entity for purposes of operating your business.  So why 

      13   did you choose a corporation?

      14        A   I mean, I hired an outside accounting firm and 

      15   that was their recommendation.

      16        Q   Did anybody else help you establish BBC as a 

      17   corporation?

      18        A   Originally I had a group of employees that had 

      19   done this joint venture with me and we had to own a 

      20   liquor license to get started, so we raised some funds, 

      21   and so I had about six partners I believe back then.

      22        Q   I'm going to ask you some names and maybe 

      23   they're in those partners. 

      24            Are you familiar with an individual named 

      25   Kevin Baker?  
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       1        A   He was a board member but was like a general 

       2   manager of operations.

       3        Q   And when you say "general manager of 

       4   operations," that would be a general manager of BBC's 

       5   operations?

       6        A   Correct.

       7        Q   Can you describe what he would do as a general 

       8   manager of BBC's operations?

       9        A   That was more of just dealing with producing the 

      10   jobs we had, you know.  He was -- he did a lot of 

      11   purchasing and things of that nature.

      12        Q   What do you mean by "purchasing"?

      13        A   At that point, we were purchasing food and 

      14   beverage and rental equipment and things of that nature.

      15        Q   We'll talk about fraud in greater detail later 

      16   on, but you are aware that the CDTFA is alleging that you 

      17   intentionally attempted to defraud the State of 

      18   California; correct?

      19        A   I'm aware of that, yes.

      20        Q   Do you recall any mention of Mr. Baker's 

      21   involvement with BBC in the CDTFA's arguments?

      22        A   No.

      23        Q   Are you familiar with an individual named Mike 

      24   Clarity?

      25        A   He was one of the original shareholders when the 
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       1   corporation was formed.

       2        Q   And by "corporation," are you referring to BBC?

       3        A   BBC, F & B.

       4        Q   What did he do, if anything, other than being a 

       5   shareholder?

       6        A   He worked for the company also in operations.

       7        Q   What did he do in operations working for BBC?

       8        A   He'd run -- ran events.

       9        Q   What does it mean to run an event?

      10        A   You're managing.  You're managing a group of 

      11   people that are -- at that point, we were doing beverage 

      12   service for corporate parties, weddings, and he would be 

      13   the contact with the client and go produce the event.  

      14        Q   Do you recall any mention of Mr. Clarity's 

      15   involvement with BBC in the CDTFA's argument that you 

      16   acted fraudulently?

      17        A   No.

      18        Q   Are you familiar with an Elizabeth Osley?  I 

      19   believe she also goes by Elizabeth Kelly.  

      20        A   That was Elizabeth.  That was my ex-wife that 

      21   was part of the company also.

      22        Q   How was she a part of the company, by which we 

      23   mean Appellant, BBC?

      24        A   She did do bookkeeping and accounting.

      25        Q   Do you recall any mention of Ms. Osley's 
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       1   involvement with BBC and CDTFA's arguments in favor of 

       2   fraud?

       3        A   No.

       4        Q   Are you familiar with Jerry Dressel?

       5        A   Yes.

       6        Q   Is he present today?

       7        A   Yes.

       8        Q   How does Mr. Dressel fit in with BBC?

       9        A   Jerry, I can't remember how I was referred to 

      10   him, but he was brought on as basically our accountant 

      11   but then kind of hired to really take our accounting to 

      12   another level and do basically all the tax reporting, 

      13   P & Ls, the tax returns at the end of the year, but 

      14   basically took on that responsibility for the business. 

      15            That's kind of an outside source.  He was not an 

      16   employee, but we hired his company to provide the 

      17   services of bookkeeping, accounting, reporting, things of 

      18   that nature.

      19        Q   Do you remember the name of his company?

      20        A   He's had a couple of different names, but 

      21   Dressel Advisory Group, Professional Advisory Group.

      22        Q   And I'm sorry if this was -- if I missed it, but 

      23   when did you establish a relationship with Mr. Dressel?

      24        A   I believe around 2000, 2001.

      25        Q   We will hear from Mr. Dressel later this 

0034

       1   morning, but I'm going to kind of draw your attention to 

       2   a few exhibits and ask you some questions, Mr. Alton, if 

       3   we could. 

       4        MR. MC LAUGHLIN:  And the panel, I'm going to refer 

       5   now to Exhibit 4 and specifically page two.  

       6   BY MR. MC LAUGHLIN:

       7        Q   This is the Petition for Redetermination upon 

       8   which this case is based and I want to draw, Mr. Alton, 

       9   your attention to the bottom of that page.  Can you 

      10   identify who signed this Petition for Redetermination on 

      11   behalf of BBC?

      12        A   Jerry Dressel.

      13        Q   Why did Mr. Dressel prepare this and not you?  

      14        A   I -- I'm a believer of getting professionals to 

      15   do what they do best and I know that I'm weak at this 

      16   type of -- well, I'm weak and I didn't -- don't like to 

      17   enjoy doing, so I didn't want to do it.  I was dealing 

      18   with client relations. 

      19            So I basically entrusted Jerry to handle tax 

      20   returns, filings, all the different things that I needed 

      21   or the company needed to operate.

      22        Q   Do you recall Mr. Dressel's involvement with BBC 

      23   ever being included in CDTFA's arguments in favor of 

      24   fraud?

      25        A   I don't recall it.  
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       1        Q   Are you familiar with an individual named Niels 

       2   Tobias Reinhold?

       3        A   He was an -- he's -- he's still with the 

       4   company.  He's an officer of the company.  He's a 

       5   longtime college friend of mine and he's been working 

       6   with me in the production side, which is operations, 

       7   for -- since the inception.  

       8        Q   Can you elaborate on what that means, the 

       9   operations side and what Mr. Reinhold -- it sounds like 

      10   he was there from inception, so what does he do?

      11        A   Well, in the beginning, he helped run a 

      12   warehouse and over time he's involved in the large-scale 

      13   events like Coachella where right now he operates what we 

      14   call a truck stop, shipping and receiving.

      15        Q   And do you recall any mention of Mr. Reinhold in 

      16   his involvement with BBC and the CDTFA's allegations of 

      17   fraud?

      18        A   No.

      19        Q   Suzanne Kavert, are you familiar with that name?

      20        A   Yes.

      21        Q   Who is Ms. Kavert and how does she fit in with 

      22   BBC?  

      23        A   She's on the board also.  She's an officer.  Her 

      24   role is -- basically runs the sales and marketing 

      25   department in the Bay Area.
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       1        Q   Do you recall any mention of Ms. Kavert's 

       2   involvement with BBC and the CDTFA's arguments in favor 

       3   of fraud?

       4        A   No.

       5        Q   Are you familiar with a gentleman named Ryan 

       6   Mendez?

       7        A   Yes.

       8        Q   Who is Mr. Mendez and how does he fit in with 

       9   BBC?

      10        A   Ryan was an employee and he over time helped us 

      11   when we segued -- we used to be cash sales and 

      12   concessions and then it's all gone electronic POS 

      13   systems.  He was very involved in the development of a 

      14   point-of-sale system at primarily festivals and music 

      15   venues, because the company at that point had segued 

      16   away -- we still do private events, but we really got 

      17   involved in the music, providing food and beverage in the 

      18   music industry.  So Ryan was integral in a group with 

      19   Jesse, who's here, and other individuals to develop the 

      20   POS and the reporting and manage that side of the 

      21   business.  

      22        Q   You mentioned something there, Mr. Alton, that I 

      23   want to go back to.  You said that there was a transition 

      24   from cash to electronic POS systems?

      25        A   Correct.
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       1        Q   When did that start to take place?

       2        A   I would say 2014, '15.

       3        Q   And do you recall Mr. Mendez ever being 

       4   mentioned in BBC's -- in his involvement with BBC in the 

       5   CDTFA's narrative that you defrauded the State of 

       6   California?

       7        A   No.

       8        Q   Are you familiar with an individual named Stacy 

       9   Egusa, I believe it's pronounced?

      10        A   Yes.

      11        Q   Who is Ms. Egusa and how does she fit in with 

      12   BBC?

      13        A   She's an employee out of our -- basically 

      14   manages our payroll services, does some payables, some 

      15   banking.  We do primarily most of our banking and 

      16   payables out of our Bay Area office, but we do some of it 

      17   out of the San Diego office where Jerry's based and 

      18   Stacy's based.

      19        Q   Is she still an employee of BBC today?

      20        A   Yes.

      21        Q   Do you recall when she first started working for 

      22   BBC?

      23        A   I don't know.  I think maybe 2017.  That's a 

      24   total guess.  

      25        Q   James Bauer.  Are you familiar with that 
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       1   individual?

       2        A   Bauer.

       3        Q   Bauer.  Excuse me.  James Bauer, are you 

       4   familiar with Mr. Bauer?

       5        A   Yes.  James was one of the -- when I first 

       6   started the BBC in 1990, he was one of the partners that 

       7   we did the joint venture with that was under his 

       8   corporation.  I was the salesperson.  James ran the 

       9   books, but it was under their corporation at that time.  

      10   That was pre F & B. 

      11            He did continue to work for the company when we 

      12   started developing out-of-state business because he moved 

      13   to Miami and did some work for us when we started to 

      14   develop out-of-state business.

      15        Q   You already stated earlier, Mr. Alton, that you 

      16   were aware of the allegations that CDTFA is proposing, a 

      17   fraud penalty in this case, but that wasn't the first 

      18   time that they tried to allege that F & B tried to 

      19   defraud the State of California, was it?

      20        A   No.

      21        Q   There was, in fact, a Decision and 

      22   Recommendation that was first issued for the 2005 through 

      23   2008 period and I want to ask you some questions about 

      24   it. 

      25        MR. MC LAUGHLIN:  And for the panel, this is 
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       1   Exhibit 21.  

       2   BY MR. MC LAUGHLIN:  

       3        Q   I'm on page two of Exhibit 21, Mr. Alton, and it 

       4   indicates that appearing for Petitioner was Jerry C. 

       5   Dressel, CPA.  Do you see that?  

       6        A   Correct.

       7        Q   Did you participate in this appeals hearing?

       8        A   I don't -- I don't recall.  I don't think so.  I 

       9   think I went to one meeting, but I let Jerry handle this.

      10        Q   Why do you -- why might you not have 

      11   participated in this appeals hearing?

      12        A   The fact of the matter is I was not preparing 

      13   the returns.  I was not involved in that side of the 

      14   business.  I relied on the team that I hired to do this, 

      15   these duties, for our company and Jerry to spearhead that 

      16   part of it.  

      17        Q   I want to stay with Exhibit 21 and page 19 of 

      18   Exhibit 21.  I want to ask you some questions here. 

      19            In the earlier Decision and Recommendation, 

      20   Mr. Alton, the SBE determined that the errors in 

      21   recording the reporting sales and sales tax 

      22   reimbursements may have been due to it being careless in 

      23   maintaining and compiling sales and sales tax 

      24   reimbursements for different offices and the large amount 

      25   of events. 
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       1            The Department has not provided any evidence of 

       2   Mr. Alton's direct involvement in recording of sales and 

       3   reporting of sales on the sales and use tax returns; 

       4   therefore, the absence of compelling evidence to the 

       5   contrary, the SBE at the time could not conclude that 

       6   your failure to maintain accurate records and properly 

       7   report taxable sales on the sales and use tax returns was 

       8   done with the intent to evade payments of its tax.  

       9            Do you agree with those statements?  

      10        A   Yes.

      11        Q   Those statements were in reference to the period 

      12   October 5th to 2008, September 2008.  Would you agree 

      13   with them as they applied to the current period 2008 to 

      14   2013?

      15        A   Yes.

      16        Q   Still with that exhibit, Mr. Alton, the CDTFA, 

      17   or I should say the SBE, also found that while you might 

      18   be an integral part of BBC's business, the predecessor to 

      19   the CDTFA had not established your intent to evade any 

      20   payment of tax. 

      21            Do you agree with that statement as well?  

      22        A   Yes.

      23        Q   And now if I look to the last page of 

      24   Exhibit 21, this Decision and Recommendation was issued 

      25   on November 30th, 2015; correct?
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       1        A   Correct.

       2        Q   Did you ever discuss this Decision and 

       3   Recommendation with the SBE or the CDTFA?

       4        A   No.

       5        Q   Did you ever discuss it with anybody within BBC?

       6        A   Well, I think you and Jerry.  

       7        Q   Okay.  Do you recall having conversations with 

       8   Mr. Dressel about this first Decision and Recommendation?

       9        A   I mean, yes, he gave me an overview.  

      10        Q   He didn't provide you specific information about 

      11   it?

      12        A   No.

      13        Q   Were you aware that Mr. Dressel could have 

      14   appealed this?

      15        A   I was later.

      16        Q   Why were you not aware of that at the time?

      17        A   I kind of entrusted him to handle that.

      18        Q   Do you have any idea why he did not appeal this?

      19        A   I recall getting a notice that we didn't appeal, 

      20   but this was when Jerry had a pretty life-threatening 

      21   spinal meningitis case and he was in the hospital.

      22        Q   But at least for now you'd agree with me that 

      23   this Decision and Recommendation, the conclusion of your 

      24   first audit, occurred in 2015?

      25        A   Correct.
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       1        Q   I want to ask you some questions here about the 

       2   principal support the CDTFA offers that you tried to 

       3   defraud the State of California. 

       4        MR. MC LAUGHLIN:  And that is found, your Honors, in 

       5   Exhibit 23. 

       6   BY MR. MC LAUGHLIN:

       7        Q   This is the memorandum dated March 15th, 2016, 

       8   and I wanted, Mr. Alton, to draw your attention to a 

       9   couple of statements in there and determine whether or 

      10   not you agree with their account of the truth.  

      11            In part of it, CDTFA alleges that you currently 

      12   oversee offices in San Francisco, Los Angeles, and 

      13   Palm Springs.  Do you agree with that statement?  

      14        A   Yes.

      15        Q   You kind of paused and hesitated there.  Why 

      16   would that be?

      17        A   Well, there's -- I basically oversee the whole 

      18   company, but my main directive is to do sales, marketing.  

      19   I'm a big stickler on operations and quality and that's 

      20   what I am involved on a day-to-day basis, but -- and I do 

      21   oversee it.  I'm their boss.  I'm the owner.  But I do 

      22   let the bookkeeping, accounting, and all those processes 

      23   be managed by the individuals who are in charge.  

      24        Q   On page four of that same Exhibit 23, Mr. Alton, 

      25   the CDTFA said that you were a knowledgeable 
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       1   businessperson.  Do you agree with that account from 

       2   CDTFA?

       3        A   I think that I'm a good sales and marketing 

       4   person.  I've come up with some very good niche marketing 

       5   strategies.  I believe that I work extremely hard.  As I 

       6   just mentioned, I'm a stickler for the highest quality 

       7   and the clients out there see that. 

       8            I also believe there's a little bit of luck 

       9   involved.  I was -- our company was diverted into 

      10   providing food and beverage at music and music boomed in 

      11   venues and festivals and you could argue we were at the 

      12   right place at the right time with the right contacts.  

      13            I am not knowledgeable on accounting.  I don't 

      14   even know how to get into QuickBooks.  I don't know how 

      15   to do online banking.  You know, I still do it, my 

      16   personal checkbook, manually.  So when I need to get 

      17   something from my personal checkbook, I ask my wife to 

      18   look it up. 

      19            So I'm just -- the iPhone helped me get kind of 

      20   computer literate, but it's just the fact that it's 

      21   something that never really interested me and I like to 

      22   work on what I like to do.  That's really important.  

      23   That's important to me and so we've really built our 

      24   business into music and sporting events and supporting 

      25   that and that's what I enjoy and personal relationships.  
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       1   I do not like being on a computer or filling out forms.  

       2        Q   So when the CDTFA says that you personally 

       3   prepared schedules for event producers and were 

       4   personally responsible for large event collection and 

       5   deposits of receipts, do you agree with that statement?

       6        A   No.

       7        Q   Who was involved in preparing summary schedules 

       8   and depositing proceeds from events?

       9        A   We have -- we have a structure at our festivals 

      10   and events, but, you know, we have a team that handles 

      11   the transactions, the accounting, the deposits, the 

      12   payables, dealing with vendors and the revenue that they 

      13   bring in.  So I'm not personally involved in that at all.  

      14   I helped, I would say, overview it as we came up with our 

      15   processes, but this was a brand-new business.  This was a 

      16   brand-new niche and we became -- we had to kind of 

      17   make -- kind of develop it as we go because it just 

      18   wasn't -- music festivals prior to 20- -- I would say 

      19   2001, but we've developed teams to do that and they 

      20   handle all that aspect of it.  

      21        Q   So, Mr. Alton, when the CDTFA alleges that you 

      22   have knowledge of sales and use tax laws, how do you 

      23   respond to that?

      24        A   I know the basics.  I know I don't -- I know 

      25   that I don't have to pay sales tax on out-of-state sales, 
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       1   which is something that we developed during this time, 

       2   too.  We branched out from California. 

       3            And there was -- originally, I knew about -- we 

       4   were always developed as kind of a wholesale company, so 

       5   I knew that if I had a resale number and if that event 

       6   planner, let's say, collected the sales tax, we had a 

       7   resale card.  They would pay us.  We wouldn't have to pay 

       8   the sales tax. 

       9            And then what developed over time, which became 

      10   a very large section of our business, was managing food 

      11   vendors at festivals; and the food vendors, I was very 

      12   aware that on our settlements, they would collect the 

      13   funds, they would keep their sales tax, they would 

      14   reimburse us for expenses, give us our share of the cut 

      15   and the promoter's share and that was passed through our 

      16   organization, and I believe that that was nontaxable 

      17   because that specific food vendor where there could be -- 

      18   I mean, we just did Coachella.  I think there were 150 of 

      19   them out there at least.  So that's about my knowledge of 

      20   it.  

      21        Q   The CDTFA also says that a bookkeeper would 

      22   calculate and record taxable sales and sales tax from 

      23   total cash amounts received.  Do you agree with that 

      24   account?

      25        A   Yes.
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       1        Q   The CDTFA also says that you had full control of 

       2   the business and books and records are maintained by an 

       3   internal accountant for all business operations.  What is 

       4   your response to that?

       5        A   I have basically my team and Jerry have the full 

       6   control over it.  They do give me higher-level reporting.

       7        Q   Mr. Alton and your Honors, I'm going to turn to 

       8   Exhibit 23 and specifically the third page from the end, 

       9   which I believe is page 36, a document entitled Report of 

      10   Field Audit, Revised.  Do you see that?

      11        A   Yes.

      12        Q   About a third of the way down the page, 

      13   Mr. Alton, the SBE says, The audit findings were 

      14   discussed with Jerry Dressel.  Do you see that?

      15        A   Yes.

      16        Q   Did Mr. Dressel ever discuss these audit 

      17   findings with you?

      18        A   Yes, in overviews.

      19        Q   Did the CDTFA ever discuss these audit findings 

      20   with you?

      21        A   No.

      22        Q   And if we look in the upper right-hand corner of 

      23   this exhibit, it appears as though it was dated 

      24   September 1st, 2015.  Do you see that?

      25        A   Yes.
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       1        Q   And you would agree that that was a period after 

       2   the close of the 2013 periods that are at issue in this 

       3   case?

       4        A   Yes.

       5        Q   So before I turn, Mr. Alton, to kind of the more 

       6   nuanced aspects of your business operations, can you just 

       7   explain what steps you took to defraud the State of 

       8   California?

       9        A   None.

      10        Q   So you gave us a little bit of an understanding, 

      11   Mr. Alton, about how Best Beverage conducts business and 

      12   handles proceeds related to these festivals and I want 

      13   you to take a look at some exhibits as we go through and 

      14   fill in to give a greater understanding of its 

      15   operations. 

      16            I'm going to draw your attention to Exhibit 27 

      17   first and, in particular, beginning on page two.  It's a 

      18   document that at the top, it says, Agreement for 

      19   Services.  Do you see that?  

      20        A   Yes.

      21        Q   Are you familiar with this type of document?

      22        A   Yes.

      23        Q   It is purportedly an agreement between Best 

      24   Beverage and Electric Forest.  Do you see that?

      25        A   Yes.
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       1        Q   Are you familiar with the Electric Forest event?

       2        A   Yes.

       3        Q   What was that?

       4        A   It's -- it was -- we provided services.  It's a 

       5   festival in Michigan.  We're not -- it's not one of ours 

       6   right now, but we did it for several years.

       7        Q   Did you do that in 2013?

       8        A   Yes.

       9        Q   So what is the purpose of this type of Agreement 

      10   for Services?

      11        A   That's the -- that's the -- I call it a contract 

      12   agreement, but that's our deal with the promoter, who is 

      13   our client.  The clients are the music promoter, the 

      14   promoter.  

      15        Q   Were you involved in the drafting of this 

      16   agreement?

      17        A   You know, I probably -- I think I had someone 

      18   else put it together, Jerry; and at the time, I'm not 

      19   quite sure who was doing sales, supporting me in sales.  

      20   But I always had a support person who helped me put 

      21   together agreements.  Sara is that person at this point 

      22   now.  

      23        Q   And you're referring to Sara, Sara Purdy, who 

      24   will testify later today?

      25        A   Yes.
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       1        Q   I want to draw your attention, Mr. Alton, to 

       2   page nine of Exhibit 27.  This begins as an agreement 

       3   list of services for this Electric Forest event and I 

       4   want you to kind of explain to us what this on-site 

       5   management of concessions is all about.  

       6        A   Well, basically, we're the master concessionaire 

       7   and it's -- I would say it's -- you know, there's a 

       8   couple that we don't control all of the food and 

       9   beverage, but that -- what makes it clear, that we 

      10   operate the beverage side of it, we handle all the 

      11   revenue on the beverage side of it, but we also manage a 

      12   group of food vendors.  We don't -- we did some food on 

      13   occasion.  It's hard to make money in food, so we go in 

      14   and out of doing food.  But primarily our business model 

      15   is we handle the beverage side in-house and then we 

      16   procure food vendors, work with the festival in curating 

      17   food vendors, and then we manage and oversee them.  They 

      18   handle their proceeds, but we then process those to where 

      19   the promoter gets their share.  

      20        Q   And how does that split between the vendors, 

      21   BBC, and the promoters?  How is that determined?

      22        A   With the promoters.  We come up with what the 

      23   promoter wants to get on the food revenue.  Typically 

      24   it's 30 -- let's say 30 percent.  We then tack on 8 to 10 

      25   that we keep, and then the vendor keeps the rest to cover 
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       1   all their costs.  This is all after tax, after they take 

       2   their taxes out.  

       3        Q   So that type of fee schedule, if I'm not 

       4   mistaken, would be represented on page 11?

       5        A   Correct.  Well, that's the beverage, and then 

       6   there's the different types of food revenue streams.  

       7        Q   Earlier on in this provision that talked about 

       8   scope of services, there was mention of a vendor 

       9   management team.  Can you describe what a vendor 

      10   management team or team member does?

      11        A   Basically, they call them the VCs, vendor 

      12   coordinators.  Their duties are to recruit and work with 

      13   the festival on developing, you know, an extensive menu, 

      14   contracting with each one of the vendors.  Food vendors 

      15   we're talking about, not Shotskis or that type of stuff, 

      16   that nature.  They then create the agreement with the 

      17   food vendor.  They then manage that food vendor, loading 

      18   into the festival, manage them and help them with 

      19   permitting, Health Department.  Again, this is nationwide 

      20   but primarily in California.  And then they settle with 

      21   the vendor at the post-festival and they do a settlement 

      22   with each vendor and that's their duties.  And then 

      23   that's processed through the accounting team that's 

      24   on-site.

      25        Q   Can you describe a little bit more about what 
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       1   that process of settling up with the vendor is?

       2        A   They -- it's just they go over the revenue that 

       3   they brought in.  It has to -- 

       4        Q   As you refer to "they," who are you referring 

       5   to?

       6        A   The VCs, the vendor coordinators, review the 

       7   sales.  Again, back in this period, everything was cash 

       8   at that point, so there wasn't a point-of-sales system.  

       9   So we did some -- a little bit of maybe some auditing and 

      10   things of that nature.  But they oversee them and then 

      11   they go over the revenue that was brought in, the things 

      12   we provided for that vendor like ice and nonalcoholic 

      13   beverages and tenting and power.  We -- they just create 

      14   a settlement sheet.  We get reimbursed for this, this is 

      15   our cut, and you get to keep this and you keep your tax 

      16   revenue.

      17        Q   Were you ever -- were you ever a member of this 

      18   vendor management or VC teams?

      19        A   No.

      20        Q   Do you recall some individuals who would have 

      21   been on these VC or vendor management teams?

      22        A   I mean, Sara Purdy, who's here, did a lot of 

      23   advance work on developing the contracts early on.  There 

      24   was Megan; I cannot pronounce her last name.  Tana 

      25   Bailey.  Natalie Alvarez, who's here, assisted in the 
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       1   actual settlement process.  

       2        Q   Now, in the interest of efficiency, I won't go 

       3   through the rest of these types of contracts in 

       4   Exhibit 27, but Exhibit 27 primarily deals with 

       5   out-of-state events.  Did BBC use similar contracts for 

       6   festivals and events inside California?

       7        A   Yes.  All the templates were the same.

       8        Q   And how were those records stored?

       9        A   I mean, some electronically, I believe, that 

      10   each individual would have and then we had paper files.

      11        Q   And where are those paper files today?

      12        A   In October of '21, we were raided by the sales 

      13   tax people and they took them all and we have not 

      14   received them back.  

      15        Q   Just to put some things in context, Mr. Alton, I 

      16   want to go through some of these different revenue 

      17   sources and those that feature prominently in the books 

      18   and records and, by extension, CDTFA's audit work papers. 

      19            Are you familiar with what BBC did or what it 

      20   provided for something that's referred to as the 

      21   Shorenstein theaters?  

      22        A   Shorenstein theaters.  They were Broadway play 

      23   theaters up in San Francisco.

      24        Q   So how did they fit in or what did BBC do for 

      25   the Shorenstein theaters?
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       1        A   We did concessions, you know, Broadway play 

       2   theaters.

       3        Q   What about Cafe Fresh Deli?

       4        A   That was a cafe at an event facility.

       5        Q   What -- what do you mean an event facility?

       6        A   Well, there was a -- I believe Cafe Fresh was in 

       7   the San Francisco Gift Center and -- which is no longer 

       8   in existence, but it was a cafe that was operated on a 

       9   daily basis, but it had a huge atrium.  When there was 

      10   events, we did the beverage service for those events.

      11        Q   And what about Cafe 101?

      12        A   Same situation at the Galleria Design Center 

      13   down the street in San Francisco.

      14        Q   And The Cafe at Stanford?

      15        A   I'm not -- I'm not sure which cafe that is, but 

      16   Stanford is a big client of ours where we provide 

      17   primarily alcoholic beverage services at their cafes and 

      18   events and sporting events.

      19        Q   And what is -- do you know what TI Bar is?

      20        A   That was Treasure Island Bar and Grill.

      21        Q   What services does BBC provide for Treasure 

      22   Island Bar and Grill?

      23        A   That was a small cafe out on Treasure Island, 

      24   which is in San Francisco Bay.

      25        Q   What about Warfield?  Are you familiar with 
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       1   that?

       2        A   Warfield Theater is a music venue in 

       3   San Francisco.

       4        Q   And what services did BBC provide for Warfield?

       5        A   Primarily beverage, but like if you went to a 

       6   show there, a music show, we were the ones selling 

       7   beverage and, you know, basically snacks, like a snack 

       8   bar.

       9        Q   What about Children's or Children's Hospital?  

      10   Did BBC ever have a relationship with them?

      11        A   No.  That's probably Children's Museum.  I don't 

      12   know why it says Children's Hospital.  

      13        Q   Well, if it was Children's Museum, what type of 

      14   relationship and services would BBC provide?

      15        A   Same thing.  Just a cafe and we would go in and 

      16   do cafes and then we would operate all the events 

      17   on-site, the beverage side.

      18        Q   I want to switch then to three specific ones 

      19   that are recorded in the audit work papers in the 

      20   San Diego nontaxable columns or San Diego nontaxable 

      21   categories.  What was BBC's relationship with the Rancho 

      22   Santa Fe Polo Club?

      23        A   That was the San Diego Polo Club and there we 

      24   provided bar service, some food service.  There were some 

      25   subs there, but that was a private club and that club, 
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       1   the members, you know, had charge accounts through the 

       2   club.  So we were kind of a wholesale provider there.  We 

       3   were -- we didn't do the transactions.  The club did, but 

       4   we were reimbursed for our portion of the -- of the 

       5   proceeds.

       6        Q   I'm not sure I understand this, so a patron at 

       7   the Rancho Santa Fe Polo Club would be a member and 

       8   charge their membership --

       9        A   Consider.

      10        Q   -- to get food and beverage?

      11        A   Correct.  They had like an account.

      12        Q   And that money would then flow to whom?

      13        A   They would get the revenue --

      14        Q   When you say "they" -- 

      15        A   -- the Polo Club, because these people had 

      16   charge accounts and so then they would collect from each 

      17   of the private -- you know, their members.

      18        Q   And then under what -- under what circumstances 

      19   then would the Rancho Santa Fe Polo Club be paying BBC?

      20        A   Because we provided services for them, labor, 

      21   equipment, you know, product.  

      22        Q   Are you familiar with a relationship between BBC 

      23   and Abbey Catering?

      24        A   That sounds like a -- it just was a catering 

      25   company.
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       1        Q   And what type of relationship would BBC have 

       2   with that catering company?

       3        A   They were -- they were dealing with the end-user 

       4   client and then we were providing bartending services for 

       5   them on a wholesale basis.

       6        Q   When you say "wholesale basis," what do you 

       7   mean?

       8        A   I would give them a price of -- you know, if it 

       9   was $25 a person, they would -- Abbey Catering or any 

      10   catering company would then sell it to the bride or groom 

      11   and for $35 a person and then they would pay us that 

      12   wholesale cost and they would profit from that, that 

      13   delta.

      14        Q   Are you familiar with a relationship between BBC 

      15   and something referred to as Amgen?

      16        A   Amgen was a bike tour of California.  They had 

      17   the Tour de California.

      18        Q   So how was BBC involved in the Tour of 

      19   California?

      20        A   We provided support to them, you know, catering 

      21   for their suites and things of that.  I was not that 

      22   involved in that event, so I can't give you a lot of 

      23   details on that event.  It was a tough event.  I know 

      24   that.  They had to -- they had to go around the state of 

      25   California in seven days, logistically.
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       1        Q   You mentioned, Mr. Alton, earlier the use of a 

       2   process for settling up with vendors.  Do you recall that 

       3   conversation you were just giving me some information a 

       4   minute ago?

       5        A   Yes.

       6        Q   Are you familiar with these concession vendor 

       7   checkout forms?

       8        A   I mean, I'm not that familiar with them, but -- 

       9        Q   Are you familiar with BBC using them?

      10        A   Yeah.  I'm aware that we use them, but I didn't 

      11   really look at them.  

      12        Q   So if I'm looking at Exhibit 34, do you 

      13   recognize this type of document?

      14        A   Yes.

      15        Q   What is this, what is its purpose, and who would 

      16   be responsible for producing this type of document?

      17        A   This is what the vendor coordinators would 

      18   produce to deal with our -- our bookkeeping department 

      19   and a way that provided information to the promoter and 

      20   to each vendor.  That's just a recap right there, I 

      21   think.  

      22        Q   It's a recap of what?

      23        A   Of settlements.

      24        Q   So if we look at this in an electronic version, 

      25   there's a recap, but there are specific vendors listed as 
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       1   well; correct?

       2        A   Correct.

       3        Q   And so who would be in charge of putting 

       4   together this vendor -- concessions vendor checkout form?

       5        A   The vendor coordination team.

       6        Q   And what is your involvement in this?

       7        A   None.  I mean, over time, they've developed it.  

       8   It's something that like I had mentioned earlier.  This 

       9   was a new industry.  There was no standards for this.  We 

      10   had to develop it on our own and then I had entrusted 

      11   teams that I brought in and let them handle the 

      12   processes.

      13        Q   Do you know what the life cycle is or what 

      14   happens to something like this vendor checkout form after 

      15   a vendor coordinator puts it together?

      16        A   I don't understand your question.  

      17        Q   Where does this information go after a vendor 

      18   coordinator puts it together?

      19        A   It would then go to, you know, Jesse, who's 

      20   here, or whoever's posting these sales.  

      21        Q   You mentioned this is also shared with the 

      22   vendors themselves?

      23        A   The vendors, yes.  I'm sure they each have a 

      24   copy of it.

      25        Q   Why would they have a copy of this?
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       1        A   Because it's their settlement sheet.  

       2        Q   And you said you'd also share it with the 

       3   promoters?

       4        A   I don't think this internal document was shared 

       5   with the promoter.  There would be a recap of the 

       6   promoter.  This is what we did in sales.  This is what 

       7   they kept in taxes.  This is what the promoter got, their 

       8   share.  That's what they're most interested in.

       9        Q   When you say they collected their taxes, who are 

      10   you referring to as "they"?

      11        A   Each individual vendor, they kept their tax 

      12   revenue.  

      13        Q   This --

      14        JUDGE RALSTON:  Mr. McLaughlin, I apologize for 

      15   interrupting.  I know we had estimated about 30 minutes 

      16   for each witness.  We're a little over that with 

      17   Mr. Alton.  Did you want to continue with him and maybe 

      18   make it up with some of the other witnesses or --

      19        MR. MC LAUGHLIN:  I'll attempt to do so, your Honor.  

      20   I think that we're getting close to the end of 

      21   Mr. Alton's testimony.

      22        JUDGE RALSTON:  Okay.  Thank you.  

      23   BY MR. MC LAUGHLIN:  

      24        Q   This particular exhibit, Mr. Alton, is with 

      25   respect to one event; correct?
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       1        A   Yes.

       2        Q   Would you similarly or would BBC similarly use 

       3   these types of documents at other events?

       4        A   Yes.  They would use the same processes.

       5        Q   And has that process changed much between 2008 

       6   and 2013?

       7        A   During that period, I would say it was pretty 

       8   consistent.  

       9        Q   And how did BBC retain the records of those 

      10   actual checkout forms or similar items?  What was kind of 

      11   the document retention policy? 

      12        A   I mean, people would have it on their -- a lot 

      13   of people used their own computers back then because they 

      14   were in the field.  They would be on their computers or 

      15   physical documents.

      16        Q   And where are those physical documents now?

      17        A   Like I said, they were in storage, but they were 

      18   confiscated.

      19        Q   Have they been returned to BBC?

      20        A   No.  "Confiscated" is the wrong word, but they 

      21   were taken.

      22        Q   And again, just to summarize, what was your 

      23   involvement in the developing of these checkout forms and 

      24   where they ultimately ended up?

      25        A   I was not involved in them.
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       1        Q   Thank you, Mr. Alton. 

       2        MR. MC LAUGHLIN:  Thank you, panel.  I'll probably 

       3   move on to the second witness at this time.  

       4        JUDGE RALSTON:  Okay.  Thank you. 

       5            And we can have the second witness come up to 

       6   the table.

       7        MR. ALTON:  Sit where I'm sitting?  

       8        JUDGE RALSTON:  Yes, if you guys want to switch 

       9   places, or you can sit on the end.  

      10            Oh, I apologize, Mr. Alton.  We're not quite 

      11   finished with you yet.  Thank you.  

      12        MR. ALTON:  Oh, no.  

      13        JUDGE RALSTON:  Mr. Noble, did you have any 

      14   questions?  

      15        MR. NOBLE:  The Department doesn't have any 

      16   questions.  Thank you.  

      17        JUDGE RALSTON:  Okay.  Thank you. 

      18            Judge Geary, did you have any questions for 

      19   Mr. Alton?  

      20        JUDGE GEARY:  I think I do have a couple of 

      21   questions.  Thank you.  

      22            About the cafes that you were talking about 

      23   earlier, am I correct that these are cafes that the 

      24   company operated on a day-to-day basis and also the 

      25   company would participate and provide food and beverage 
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       1   services for special events for the companies or 

       2   institutions that housed those cafes?  Is that correct?  

       3        THE WITNESS:  All those locations -- so, for example, 

       4   the Galleria and the Gift Center were very similar.  Yes, 

       5   we did Monday through Friday cafe for the people that 

       6   were working in those buildings, but their atriums were 

       7   rental properties for outside promoters but mainly 

       8   corporate back then.  We don't do a lot of that now.  And 

       9   so we had a niche where we could do food and beverage in 

      10   the cafe, but then we would only do beverage service, 

      11   allow other caterers in to do the larger events.  So 

      12   those were very -- that was kind of a niche we were doing 

      13   at that time.

      14        JUDGE GEARY:  So you would handle the larger events 

      15   in atriums, for example, in a fashion similar to the way 

      16   you handle music festivals.  You would do the beverage 

      17   service and hire food people to come in and supply food?  

      18        THE WITNESS:  In that situation, I would do the 

      19   beverage service, but a lot of times the client was a 

      20   caterer who brought a client in there, so we weren't 

      21   involved in the food in those venues.  

      22        JUDGE GEARY:  Thank you.  Those are the only -- 

      23   that's the only question I have.  

      24        JUDGE RALSTON:  Thank you, Judge Geary. 

      25            Judge Kwee, did you have any questions for 
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       1   Mr. Alton?  

       2        JUDGE KWEE:  I don't have a question specifically for 

       3   Mr. Alton, but I did have a question for the Appellant 

       4   maybe better directed at the representative, just so I 

       5   could get a more clear understanding of your position of 

       6   Appellant's position, because most of the testimony seems 

       7   to center around the fraud and I'm just curious, is 

       8   Appellant's -- are they disputing that there was a 

       9   substantial liability or do they agree that there was an 

      10   underreporting and the question is more whether Appellant 

      11   was fraudulent, whether the fraudulent penalty was 

      12   properly imposed?  

      13        MR. MC LAUGHLIN:  It's a little bit of both, your 

      14   Honor.  Certainly we don't concede the fraud.  There may 

      15   be to some extent a concession that there was some 

      16   mistakes and there was an underreporting, but we believe 

      17   that even after the fourth reaudit there are still 

      18   mistakes in CDTFA's examination and I think what we're 

      19   discussing, particularly with Mr. Alton, is some of these 

      20   events and the concessionaire vendors and the sales for 

      21   resale that have not been appropriately backed out in 

      22   their work papers.

      23        JUDGE KWEE:  Okay.  And just so I understand, with 

      24   respect to the extent that there is an understatement, is 

      25   Appellant's position that the understatement was due to 
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       1   honest mistakes?  Is that -- is that essentially what 

       2   you're arguing?  

       3        MR. MC LAUGHLIN:  Yeah.  Absolutely, your Honor.  I 

       4   think it's a combination of honest mistakes and a 

       5   misunderstanding of sales and use. 

       6            You heard testimony earlier today from 

       7   Mr. Alton, for example, regarding the Rancho Santa Fe 

       8   Polo Club.  Whether the receipt of cash that comes from 

       9   this event organization that is paid to them through 

      10   members is in some way taxable to them, they concluded it 

      11   wasn't and it was excluded.  CDTFA has concluded that it 

      12   was. 

      13            Whatever the determination of the panel, I think 

      14   that what we are trying to establish in Mr. Alton's 

      15   testimony or Mr. Alton's testimony corroborates is they 

      16   believed it wasn't and had a legitimate basis for doing 

      17   so and that any mistakes were attributable to simple 

      18   misunderstandings of the law.

      19        JUDGE KWEE:  Okay.  Thank you for that clarification.  

      20            I'll turn it back to I believe Judge Geary, 

      21   because he has one more question for the witness.  Thank 

      22   you.

      23        JUDGE GEARY:  Is that all right with you, Judge 

      24   Ralston?  

      25        JUDGE RALSTON:  Oh, of course, yes.
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       1        JUDGE GEARY:  Judge Ralston, thank you.  

       2            I neglected to ask you earlier, you were talking 

       3   about supplying things to some of the food vendors at 

       4   music venues and you mentioned ice, power.  I think you 

       5   mentioned tents maybe was one of the things you mentioned 

       6   and I recall from looking through some of the briefing 

       7   that there was a reference in -- I think it was in 

       8   relation to the checkout form, that there will be -- 

       9   there would be other charges made by your company to 

      10   these vendors.  What other types of things would you 

      11   charge the vendors for other than the commissions in 

      12   these music venue situations?  

      13        THE WITNESS:  I mean, I think that Sara and Natalie 

      14   will know a little bit more about that, but definitely 

      15   the nonalcoholic beverages that they would sell.  So we 

      16   would get reimbursed for that; ice, their portion of a 

      17   health permit.  We would do a master permit.  It can be 

      18   hand washing sinks.  You know, you have to kind of -- 

      19   there's a shared cost for the back-of-house structure, 

      20   infrastructure that's built, so we pass that on.  Menus, 

      21   menu development, banners.  You know, it all just 

      22   depends, but there's some real basic things that happen 

      23   every time.  Pumping of the gray water.  Sara and Natalie 

      24   will know more detail on that.  

      25        JUDGE GEARY:  You specifically mentioned nonalcoholic 
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       1   beverages.  So would the company, your company, provide 

       2   nonalcoholic beverages to some -- at least some of the 

       3   food retailers for resale?  

       4        THE WITNESS:  Correct.

       5        JUDGE GEARY:  What about alcoholic beverages that 

       6   were served at these venues?  Would that be handled 

       7   exclusively through the company?  

       8        THE WITNESS:  Exclusively through us, yeah.  We 

       9   always split.  We always han- -- because it's our liquor 

      10   license, we have to bring that revenue in and insurance 

      11   reasons also.  So the food vendors did have the ability 

      12   to sell nonalcohol but not alcohol, a little bit 

      13   different than when you go to a stadium and that's one 

      14   company doing it all.

      15        JUDGE GEARY:  Thank you.

      16        JUDGE RALSTON:  Thank you, Judge Geary. 

      17            Okay.  Now, Mr. Alton, I think we're finished 

      18   for now.  

      19            So regarding the remaining witnesses, just in 

      20   the interest of time, I know they're all probably 

      21   testifying on similar items, but we want to avoid like 

      22   redundant testimony, if that is the case, and I think 

      23   after this next witness, we will take a break for lunch.

      24        MR. MC LAUGHLIN:  Very good, your Honor. 

      25            Our next witness is Jesse Glueck.  He has some 
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       1   travel -- Glueck.  Excuse me.  He has some travel 

       2   restrictions, so we'd like to get him out of here.

       3        JUDGE RALSTON:  Okay.  Thank you.  

       4   

       5                         JESSE GLUECK, 

       6   called as a Witness, and having been previously duly 

       7   sworn by the Administrative Law Judge, was examined and 

       8   testified as follows:

       9   

      10                       DIRECT EXAMINATION

      11   BY MR. MC LAUGHLIN:  

      12        Q   I'm sorry I mispronounced your last name.  

      13        A   I grew up with Glueck.  I actually like Glueck 

      14   more.  It's the proper German pronunciation.

      15        Q   So Mr. Glueck -- 

      16        A   Glueck.

      17        Q   Glueck.  I want to ask you just some general 

      18   questions about your personal background and education 

      19   and work experience before we begin, so can you describe 

      20   your educational background, Mr. Glueck?

      21        A   I went to San Francisco State University and 

      22   graduated with a B.S. in accounting.

      23        Q   When did you obtain a B.S. in accounting from 

      24   San Francisco State University?

      25        A   June of '99.
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       1        Q   What was your work experience after you received 

       2   your B.A. in accounting from San Francisco State 

       3   University?

       4        A   I've been with Best Beverage the whole time 

       5   since.

       6        Q   So explain that.  How did you become employed 

       7   with Best Beverage?

       8        A   So in '96, my brother started working for the 

       9   company and he was working in the -- managing one of the 

      10   warehouses in the Bay Area and when I was going to 

      11   school, he told me there was work available that I could 

      12   do at night after school.  So I started working in the 

      13   warehouse and then I started working events for the 

      14   company and then -- 

      15        Q   Let me pause there.  What does working events 

      16   mean for the company?

      17        A   Bartending, barbacking, setting up the event, 

      18   managing the event.  It was more weddings at that point, 

      19   more corporate parties.

      20        Q   And continue.  After that, your roles and 

      21   responsibilities started to become what?

      22        A   Well, the accounting person at the time, 

      23   Francisco, found out that I had -- that I was studying 

      24   accounting, so he started having me help him with some of 

      25   the bookkeeping aspects and particularly handling cash at 
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       1   events.

       2        Q   Francisco, when was this time that Francisco 

       3   brought you under his wing?

       4        A   I'd say probably sometime in '97, about a year 

       5   into working.  The summer of '97.

       6        Q   And how long did you kind of, for lack of a 

       7   better term, mentor under Francisco?

       8        A   I mentored under Francisco for -- until he left 

       9   the company, which was probably around 2000, and then 

      10   there was another lady hired to handle bookkeeping.  Her 

      11   name was Sue Gentile and I worked with her for a while.  

      12   I was still mainly handling cash at events, and 

      13   eventually she left and I took over her responsibilities.

      14        Q   And when did she leave, approximately?

      15        A   Maybe '02, '03.  That's a long time ago.  I 

      16   can't remember exactly.

      17        Q   And so you took on her responsibilities after 

      18   that; correct?

      19        A   Correct.

      20        Q   And can you describe what those roles and 

      21   responsibilities were?

      22        A   I was handling basically the accounting in the 

      23   Bay Area for all of our -- handling the deposits, 

      24   handling the bank account, making the deposits, putting 

      25   together the records for sales tax and like tracking all 
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       1   the sales, still handling the cash, because it wasn't as 

       2   busy then, so I could -- I did more.  I started getting 

       3   some help soon after.  

       4        Q   Who was helping you?

       5        A   For a while, it was Raul.  I forget his last 

       6   name.  Raul worked with me for -- until probably about 

       7   2010 and he started handling all the cash and I was doing 

       8   the QuickBooks entry and deposits and reconciling the 

       9   bank account, and then he left the company and then it 

      10   was Ryan Mendez and he was with me through about 2019, a 

      11   little before the pandemic.  And after that, it's just 

      12   been kind of -- there's been a couple people, Tony, 

      13   Octavio.

      14        Q   So you mentioned QuickBooks, reports, ledgers, 

      15   bank accounts, statements, reconciling them.  Can you 

      16   describe Mr. Alton's involvement in any of that?

      17        A   I would give him overviews on what was 

      18   deposited, give him -- we would go over basically budgets 

      19   on what to pay a vendor, what we could afford to pay at 

      20   the time. 

      21            So he would kind of have an overview and then we 

      22   would have conversations and then I would handle the 

      23   actual details of the payment for vendors and -- but for 

      24   the bookkeeping itself, there's none.  He's -- he's never 

      25   been in the QuickBooks file.  He doesn't have a log-in, 
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       1   wouldn't know how to get in anyways.

       2        Q   We heard testimony earlier today about the use 

       3   of concession vendor checkout forms.  Are you familiar 

       4   with those?

       5        A   I am.

       6        Q   How are you familiar with them and what purpose 

       7   do they serve for BBC?

       8        A   As was stated in terms of the vendor 

       9   coordinators handled them, I wasn't involved in that 

      10   process.  I received the payments, matched the payments 

      11   that they -- that they paid us, and then I just matched 

      12   it up to what the form said. 

      13            So I wasn't involved with the details of putting 

      14   them together.  I just matched the deposits to what was 

      15   reported by the vendors and the vendor coordinators.

      16        Q   So I want to -- I want to kind of break down 

      17   kind of this process of who's involved and how this data 

      18   is recorded and transmitted to ultimately getting on the 

      19   sales and use tax return. 

      20            So on Exhibit 34, which I have pulled up for 

      21   you, are you familiar with this type of exhibit?  

      22        A   Yeah.

      23        Q   This is, in particular, the checkout form for 

      24   what we've identified as the FYF festival in 2013.  

      25        JUDGE RALSTON:  Excuse me.  Which exhibit was this?  
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       1        MR. MC LAUGHLIN:  34, your Honor.

       2        JUDGE RALSTON:  Thank you.  

       3   BY MR. MC LAUGHLIN:  

       4        Q   At the end of this, there's a final tab that 

       5   says "all combined."  Do you see that?

       6        A   Oh, yeah.  Yes.  

       7        Q   And it lists under the vertical column B all 

       8   vendors combined.  Do you see that?

       9        A   Yes.

      10        Q   So -- and then going horizontally, it starts to 

      11   break out specific vendors; correct?

      12        A   Correct.

      13        Q   Like West Coast would be an independent vendor?  

      14        A   Yes.

      15        Q   Hudson would be an independent vendor?

      16        A   Yes.

      17        Q   Spicy Pie would be an independent vendor?

      18        A   Yes.

      19        Q   And then if I'm looking at column B in this 

      20   Exhibit 34, this is the totality of commissions paid to 

      21   BBC?  How does that process work?

      22        A   Well, the final line there is the amount 

      23   that's -- that we ended up depositing, and that is their 

      24   sales at the top minus fees, sales tax, the commissions 

      25   that they owe to the -- well, actually, the commissions 
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       1   would be the amount due at the end, but -- 

       2        Q   So if I'm looking at this, for example, in the 

       3   FYF festival, those vendors sold $414,000 worth of 

       4   product that weekend?

       5        A   Correct.  

       6        Q   And sales tax on that was calculated at $37,000?

       7        A   Yes.

       8        Q   Who paid that?

       9        A   The vendors were responsible for that.

      10        Q   You make a row there, adjusted gross amount.  

      11   That would be the subtotal of gross sales less the sales 

      12   tax that the vendors already paid?

      13        A   Yes.

      14        Q   And there was a commission due to BBC of 

      15   133,000; is that correct?

      16        A   Yes.

      17        Q   And then there are products listed below.  Can 

      18   you explain, is that charges, as we heard testimony 

      19   earlier, about tents, sinks, power that are charged to 

      20   the vendors?

      21        A   Exactly, yes.  

      22        Q   So they're paying that back to BBC?

      23        A   Yes, 'cause BBC pays those bills.

      24        Q   Okay.  And what do you do after you get a 

      25   concession vendor form like this?  What is your 
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       1   accounting process?

       2        A   My accounting process is to match up the form to 

       3   what we received and then I would put that on my deposit, 

       4   my monthly deposit journal, just because I had -- 

       5   tracking all the sales, and that would be in the 

       6   nonrevenue column.

       7        Q   So I'm going to draw the judges' attention then 

       8   and yourself as well to Exhibit 41.  Is this what you 

       9   were talking about as far as a monthly deposit schedule?

      10        A   This is the sales tax report.  That monthly -- I 

      11   have -- there's also a monthly deposit form, which would 

      12   be -- it shows every day.  This breaks out that by areas, 

      13   but the monthly -- the monthly form shows exactly what 

      14   came in from what event.  I mean, there might be two 

      15   things from, say, San Francisco or multiple things from 

      16   San Francisco on that deposit; but on this form, it's 

      17   just all together.  It's broken out per tax district to 

      18   make sure the tax is paid correctly for each district.

      19        Q   So I want to kind of focus on this, this area 

      20   here, because the FYF fest, as I understand it, was 

      21   August, late August of 2023 [sic], and do you recall 

      22   where that was held?

      23        A   Los Angeles.

      24        Q   So we have a vertical column in this in D that's 

      25   Los Angeles; is that correct?
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       1        A   Yes.

       2        Q   And that would represent the sales from 

       3   Los Angeles-based events that were deposited on a 

       4   particular day; is that correct?

       5        A   Correct.

       6        Q   So, for example, on August 26th, BBC deposited 

       7   $697,000 from L.A.-related events?

       8        A   Yes.

       9        Q   And who prepares this document?

      10        A   I do.

      11        Q   Does Mr. Alton have any involvement in this?

      12        A   No.

      13        Q   I want to ask you about some other things 

      14   because if we continue over after some of these vertical 

      15   columns, there's other ones.  One of them indicates 

      16   resale, vertical column T.  Do you see that?

      17        A   Yes.

      18        Q   What figures are in resale and where do they 

      19   come from?

      20        A   Resale would be vendors -- or clients that had 

      21   resale cards, as was mentioned earlier, that they would 

      22   collect the tax and be responsible for the tax and they 

      23   would just pay us, as Dirk said, the wholesale amount, 

      24   and it also included the vendor coordinator forms, the 

      25   payouts that they paid us, because they were responsible 
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       1   for the tax.  So we would put that under resale.

       2        Q   So that's -- if I'm correct in understanding 

       3   you, that number is based on what we saw previously in 

       4   Exhibit 34 in those individual vendor concession checkout 

       5   forms?

       6        A   Yes, and it could also include, say, a caterer.  

       7   Just remembering one called Now We're Cooking, say they 

       8   had a resale form.  It could include their sales as well 

       9   because they had a resale form and they were responsible 

      10   for the sales tax for an event when they paid us.

      11        Q   So when you put an entry on this resale form, 

      12   have you seen a resale certificate from any of those 

      13   people?

      14        A   Yes.

      15        Q   And how did BBC maintain those records?

      16        A   We had physical records.

      17        Q   And where are those physical records now?

      18        A   Wherever the CDTFA has them.  They took them 

      19   all.  

      20        Q   So this document, Exhibit 41, the column, that 

      21   resale that you indicated represents those vendor 

      22   commissions and items in which you've seen individuals or 

      23   companies had resale certificates, there's also a column 

      24   that says redo in column V.  

      25        A   Re-de.
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       1        Q   Re-de.  What does that mean?

       2        A   That's cash redeposited. 

       3            So to start an event, you need banks.  

       4   Everything was cash then, so you'd need banks to get with 

       5   all the bartenders.  So we would pull money out of the 

       6   bank account.  Say there's five bartenders.  They each 

       7   get $400, so we'd pull out $2,000 and then after the 

       8   event, we'd redeposit the $2,000.

       9        Q   So if I'm understanding you, the re-de, BBC 

      10   would take cash to have cash on hand at events and if 

      11   that cash was unused because it didn't go back in change, 

      12   BBC would be redepositing that?

      13        A   Well, yeah.  It was just change.  It was 

      14   never -- it's a starting bank, so it was never -- it just 

      15   came out to fund the event, to make it work, to get it 

      16   started.  So -- 

      17        Q   So if we're keeping with this August 24th, 25th 

      18   L.A. and other events throughout California, this would 

      19   indicate that BBC took $139,600 in cash out to fund those 

      20   festivals --

      21        A   Yes.

      22        Q   -- and then redeposited that as change later on?

      23        A   Yes.

      24        Q   There's also a column on here, vertical column 

      25   W, that says nonrevenue.  Do you see that?
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       1        A   Yes.

       2        Q   What does nonrevenue represent?

       3        A   So that could be a couple of things.  Back then, 

       4   there were some tips, so that could include tips from 

       5   credit cards, but it wasn't much.  A lot of that was 

       6   future payments for events.  So in the nonrevenue column 

       7   would be a client paid us for an event in August, but the 

       8   event doesn't happen until, say, March of the next year; 

       9   and so in March of the next year, there would be a 

      10   negative amount for that.  That's why there's negative in 

      11   some of the columns, to offset when it was a positive, 

      12   because we would book the sales in the month that the 

      13   sales actually happened.  

      14        Q   So if I'm interpreting you correctly, in this 

      15   nonrevenue, you'd have a positive figure that would 

      16   either represent a deposit for future services or 

      17   potentially tips?

      18        A   Correct.

      19        Q   Let me ask you a follow-up question about tips.  

      20   Were they mandatory or discretionary?

      21        A   They're always discretionary.

      22        Q   And then if I see a negative number in the 

      23   nonrevenue, that is because a vendor had previously given 

      24   a deposit and then that is backed out because it is 

      25   included in the deposit figures earlier?
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       1        A   Correct.  So it would be in the -- say the event 

       2   happened in San Francisco.  The full sale would be noted 

       3   in the San Francisco column even though we collected part 

       4   of it six months earlier.  So the negative -- the 

       5   negative nonrevenue is the -- is the deposit from six 

       6   months earlier, but the full sale would be under whatever 

       7   tax area it was from.

       8        Q   That would be, for example, in the columns -- 

       9        A   Any of those.

      10        Q   -- B through T, correct, or B through S; 

      11   correct?

      12        A   Correct.

      13        Q   So this is broken up by county; correct?

      14        A   Correct.

      15        Q   And I note, and as I've gone through this 

      16   before, there doesn't appear to be any entries in 

      17   Riverside, San Diego; and if I'm not mistaken, one of 

      18   your big customers is the Coachella Music Festival in 

      19   Riverside.  

      20        A   Correct.

      21        Q   Why are there no entries on this work paper for 

      22   Riverside?

      23        A   Well, that month, either there was none booked 

      24   through my account or -- or Jerry was handling it in the 

      25   San Diego bookkeeping.
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       1        Q   And you're referring to Jerry Dressel; is that 

       2   correct?

       3        A   Correct.

       4        Q   So help me understand.  This information is used 

       5   how and by whom?

       6        A   This information is to track the sales for each 

       7   taxable zone in California and it's to develop what we 

       8   owe for the period.  Well, that's for the month, and then 

       9   we'll put together a quarterly report --

      10        Q   And you see -- 

      11        A   -- as well.

      12        Q   You see there's quarterly reports in there as 

      13   well?

      14        A   Yes.

      15        Q   So these would be broken out by month in the 

      16   applicable quarter; correct?

      17        A   Correct.

      18        Q   What do you do with this information after 

      19   you've compiled it into Exhibits -- in Excel documents 

      20   like Exhibit 41?

      21        A   I send it to Jerry and he files the taxes and 

      22   makes a payment.

      23        Q   Do you send this to Mr. Alton?

      24        A   Yes.  Usually I think he sees it as well.

      25        Q   Okay.  Does he do anything with it, to your 
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       1   knowledge?

       2        A   No.  He doesn't change it or anything.  He 

       3   doesn't like it a lot of times.  

       4        Q   He doesn't like it because you didn't make 

       5   enough money or he's telling you, "Jesse, you need to 

       6   change these numbers"?

       7        A   He didn't like it because it's a lot of money 

       8   that he has to spend.  

       9        Q   Oh.  You're referring to the fact that he has a 

      10   large sales tax obligation?

      11        A   Yes.

      12        Q   Has he ever instructed you to change any of 

      13   these numbers?

      14        A   No.

      15        Q   Manipulate them?

      16        A   No.

      17        Q   Underreport sales?

      18        A   No.

      19        Q   We were just talking a moment ago, and I just 

      20   want to do this as a bit of a demonstrative, but back on 

      21   Exhibit 34, one of these vendors that's featured 

      22   prominently you can see is this Spicy Pie.  Do you see 

      23   that?

      24        A   Yes.

      25        Q   And this is in the total all combined.  We have 
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       1   Spicy Pie, FYF 2013; correct?

       2        A   Correct.

       3        Q   And we also had to add a tab specifically for 

       4   Spicy Pie?

       5        A   Yes.

       6        Q   And I would just for your edification, Jesse, we 

       7   have here in Exhibit -- a different exhibit, Exhibit 6, 

       8   in page 13.  Have you ever been to a festival where Spicy 

       9   Pie operated?

      10        A   Yes.

      11        Q   These are images of Spicy Pie; correct?

      12        A   Yes.

      13        Q   And that's what it would look like if I was a 

      14   patron going to get food or nonalcoholic beverages at 

      15   Spicy Pie at a festival or event; correct?

      16        A   Yes.

      17        Q   I want to draw your attention to Exhibit 36.  Is 

      18   this similarly a checkout sheet from a festival?

      19        A   Yes.

      20        Q   And would it still operate the same in which if 

      21   there was an event on August 3rd and August 4th of 2013 

      22   at HARD L.A., how would you use this data?  Similar to 

      23   the way that you did for FYF?

      24        A   Correct.  It was all handled the same.

      25        Q   Was that consistent between 2008 and 2013?
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       1        A   Yes.

       2        Q   And then this data would be then carried over to 

       3   something like Exhibit 41; correct?

       4        A   Exhibit 41 was my sales tax?  Yes.  

       5        Q   Correct.  Do you know what Mr. Dressel did with 

       6   that information that he received from, for example, your 

       7   Exhibit 41?

       8        A   He paid the sales tax.  I mean, he filed the 

       9   tax, the Schedule C forms for each individual area.  I 

      10   believe that was then as well, and -- 

      11        Q   In the interest of efficiency, I won't go 

      12   through all of the examples that we have for these 

      13   different 2013 L.A. HARD, FCF, and others, but would you 

      14   agree that the way that you handled the creation of 

      15   Exhibit 41 was consistent throughout these audit periods 

      16   with respect to these music festivals?

      17        A   Yes.

      18        Q   And would you agree that if you put something in 

      19   the column that said "resale," it was because it either 

      20   came from one of these vendors or you had seen a resale 

      21   certificate?

      22        A   Correct.

      23        Q   I want to take a look, Jesse, if we could, at 

      24   Exhibit 24.  As you know, fraud is a prominent issue in 

      25   this proceeding.  I want to ask you some questions about 
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       1   this.  This is a document entitled Memorandum of 

       2   Interview with Jerry Dressel on October 19th, 2021, so 

       3   quite a while ago. 

       4            I'm going to read you some provisions and I'm 

       5   going to ask if you agree with them or if you don't agree 

       6   with them.  

       7            "Mr. Dressel was informed and believes that 

       8   Jesse Glueck was already working at F & B Associates when 

       9   Mr. Dressel was hired." 

      10            Do you agree with that, that you were already 

      11   there and Mr. Dressel was hired after you?  

      12        A   Yes, I was there before.

      13        Q   On page four of this document, Exhibit 24, 

      14   towards the bottom, it says, "Mr. Dressel stated that he 

      15   doubts that Mr. Alton has the CDTFA code needed to 

      16   ultimately e-file the returns or any other CDTFA log-in 

      17   credentials.  Mr. Dressel also stated that even if 

      18   Mr. Alton had access to the CDTFA account, Mr. Dressel 

      19   believes Mr. Alton is techno" -- "is not technologically 

      20   savvy enough to complete the filing, nor did Mr. Alton 

      21   control the financial information necessary to file 

      22   California sales tax returns." 

      23            Based on your experience, do you agree with that 

      24   statement?  

      25        A   Yes, I agree.
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       1        Q   A little bit before that, still with Exhibit 24, 

       2   it says, "Quarterly, Mr. Dressel would prepare sales tax 

       3   returns along with Mr. Glueck from F & B Associates' 

       4   San Francisco office.  Using QuickBooks, Mr. Glueck would 

       5   prepare reports by county and by city, which are likely 

       6   to be named SQ4 breakdown.  From the varied revenue 

       7   sources that are accounted for in these Excel sheets, new 

       8   line items might need to be made.  For instance, there 

       9   are venues that send reimbursement checks because their 

      10   business depends on hiring F & B Associates' employees.  

      11   The companies refund F & B, Inc. for providing labor.  On 

      12   top of handling San Diego's books and records, 

      13   Mr. Dressel also informs Mr. Alton about sales tax 

      14   estimates.  Mr. Alton does not handle any recording of 

      15   sales.  Any estimates were given to Mr. Alton merely to 

      16   allow F & B, Inc. to manage cash flow and general 

      17   budgets."  Would you agree with that statement?

      18        A   Yes, I agree.  

      19        Q   Still with that exhibit as well, there's a 

      20   statement from Mr. Dressel that reads, "Mr. Dressel 

      21   indicated that Mr. Alton's role in the use and 

      22   maintenance of the San Francisco's QuickBooks is," quote, 

      23   "'probably not very much,'" end quote.  Do you agree with 

      24   Mr. Dressel's assessment?

      25        A   Dirk has no access to QuickBooks, so yes, I 
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       1   agree.

       2        Q   You already mentioned an individual named Ryan 

       3   Mendez and that you were familiar with him based on your 

       4   employment at F & B; correct?

       5        A   Yes.

       6        Q   There's another document here in Exhibit 25 and 

       7   I want to ask if this is accurate based on your 

       8   experience with BBC.  It's a document titled Memorandum 

       9   of Interview with Mr. Mendez on October 25th, 2021.  

      10   Mr. Mendez says that, "As," quote, "POS logistics 

      11   manager, Mr. Mendez was responsible for programming and 

      12   supporting various point-of-sale devices usually 

      13   associated with Square mobile card reader platforms.  In 

      14   so doing, Mr. Mendez would also generate various reports 

      15   which were themselves compiled in the cloud through the 

      16   Square online platform.  Mr. Mendez had access to the 

      17   Square account, but," other than yourself, Jesse, "was 

      18   unaware of who else might have access to the Square 

      19   accounts, including log-in credentials and passwords." 

      20            Do you agree with Mr. Mendez's statements, based 

      21   on your experience?  

      22        A   Yes.  He had access.  He had just come back to 

      23   the company after COVID for a few months.  

      24        Q   And he says that he was unaware of who else 

      25   might have it.  Were you aware of anyone else who had 
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       1   access to the Square online platform information?

       2        A   Yes.

       3        Q   Who else would have access?

       4        A   Matt Alder.  He had access.  Maybe Eduardo 

       5   Moreno.  I have an online spreadsheet with passwords and 

       6   the log-ins and there's a few people who have it.  I'd 

       7   have to check.

       8        Q   Let me ask -- 

       9        A   It's not many.

      10        Q   -- does Mr. Alton have access to that?

      11        A   No.

      12        Q   Mr. Mendez also says that he frequently used the 

      13   reports compiled online in fill-in template sales 

      14   reports. 

      15            Do you believe he's referring to these sales 

      16   reports that ultimately end up in something like 

      17   Exhibit 41?  

      18        A   Yes.

      19        Q   The sales report was an Excel-formatted document 

      20   that contained various information about the respective 

      21   events.  The sales report Excel document would usually be 

      22   shared with venue manager, any liaison, yourself, Jesse, 

      23   and sometimes Mr. Alton.  Mr. Alton was generally 

      24   interested in a 10,000-foot view, which translated into 

      25   gross sales from each event but little else.  Mr. Mendez 
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       1   described Mr. Alton's interest as limited to hard numbers 

       2   and gross sales. 

       3            Would you agree with that statement?  

       4        A   Yes.  

       5        Q   Any substantive feedback about the sales, 

       6   Mr. Mendez continues, was given exclusively by yourself, 

       7   Jesse.  When further asked who at F & B Associates would 

       8   be most knowledgeable about its accounting practices, 

       9   Mr. Mendez responded that yourself, Jesse, who he 

      10   described as the controller, and Jerry Dressel, who he 

      11   described as either an internal or outside accountant, 

      12   were the best, if not only two.  When asked why Mr. Alton 

      13   would not be the individual most knowledgeable about 

      14   F & B Associate, Incorporation's accounting practices, 

      15   Mr. Mendez responded that he did not feel Mr. Alton dealt 

      16   with accounting issues but rather delegated those tasks 

      17   to others like Mr. Glueck and Mr. Dressel. 

      18            Do you agree with that?  

      19        A   Yes, I agree.

      20        Q   He mentions here, Mr. Mendez, the use of POS 

      21   logistics.  He is a POS logistics manager using POS 

      22   systems.  Do you know what he's referring to?

      23        A   Yeah.  So when we have an event, he would be in 

      24   charge of kind of figuring out what we needed for the 

      25   event's POS requirements, how many units, wi-fi issues.  
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       1   Do we need to bring in wi-fi?  Is there wi-fi there?  And 

       2   he would -- handling setting up menus for the -- in the 

       3   POS systems, so, yeah, that's pretty much -- 

       4        Q   So this was an ability for BBC to accept credit 

       5   card transactions; is that correct?

       6        A   Credit card transactions was what started it and 

       7   to get more control over the events as well.  

       8        Q   And when did BBC first start using credit cards 

       9   at its events, or I should say it differently.  When did 

      10   BBC first start accepting credit cards at its events?

      11        A   We accepted maybe some like 2012 or so, very 

      12   few, and I remember we had a -- we had a meeting and we 

      13   introduced -- Ryan, myself and Matt introduced Square to 

      14   the company and thought that it would be good going 

      15   forward and that really started rolling out more in 2013, 

      16   but really about '14, '15, it really started taking over 

      17   more.

      18        Q   So before 2012, BBC was largely cash.  It was 

      19   not credit card transactions; is that accurate?

      20        A   At events, it was, yes, it was exclusively cash.

      21        Q   One of the issues on the use taxes issue in this 

      22   case has been the use or I should -- alleged rental of 

      23   point-of-sale terminal physical items provided by PFC 

      24   Payment Solutions.  Are you familiar with BBC's 

      25   relationship with PFC Payment Solutions? 
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       1        A   PFC Payment Solutions was a credit card provider 

       2   in terms of they process card transactions for us.  It 

       3   was -- basically, each office had the ability to take 

       4   credit card sales for events and that's how they process 

       5   it.  

       6        Q   How did they process it?  Was it they give you a 

       7   terminal that you physically put a card into or how did 

       8   BBC use PFC Payment Solutions to run credit cards?

       9        A   I think at first it was a terminal, just like 

      10   one terminal that sat on a desk, but it eventually 

      11   evolved into a cloud-based website that you just went in, 

      12   entered the information, and you process -- it was mainly 

      13   used for catered events where the cater -- either the 

      14   client directly, say a bride and groom or the catering 

      15   company, would give us their credit card to make the 

      16   payment.

      17        Q   And if you had to apportion the times that you 

      18   used a physical unit versus putting this in online, how 

      19   frequently would you do either or both of those?

      20        A   I don't really remember exactly when it switched 

      21   over, but it wasn't that frequent.  Credit cards weren't 

      22   much at the time.  I can't -- I can't say off the top of 

      23   my head how often, but we could have some big charges 

      24   because people would put big charges on, but it would be 

      25   a one charge.  It wouldn't be -- it wouldn't be an event 
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       1   really with PFC.

       2        Q   It would not exist at festivals or something 

       3   like that?

       4        A   Not at all.

       5        Q   Okay.  In the interest of time, Mr. Glueck, I 

       6   want to draw your attention to a couple of provisions 

       7   here in Exhibit 26. 

       8            There's a few paragraphs down there that begins 

       9   with, "During the average day."  I would like you to read 

      10   this and tell me if you agree -- let me say this to build 

      11   a foundation.  Are you familiar with Stacy Egusa?  

      12        A   Yes.

      13        Q   Did you work with her at BBC?  

      14        A   She works in the San Diego office.  We've met a 

      15   few times.  

      16        Q   You've met a few times? 

      17        A   Yeah.

      18        Q   Okay.  This is a document, a Memorandum of 

      19   Interview with Stacy Egusa on October 26th, 2021.  Can 

      20   you just read the paragraphs beginning at "During the 

      21   average day" and tell me if you agree with Stacy's 

      22   statements in there.  

      23        A   "During the average day" -- 

      24        Q   You don't need to read it out loud.  

      25        A   Oh, sorry.  Yes, I agree.
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       1        Q   And she also says at the bottom of page two, she 

       2   did not believe Mr. Alton had access to any QuickBooks 

       3   information and if he did, he would never use access or 

       4   even understand the information contained therein. 

       5            Do you agree with her statements?  

       6        A   I agree.

       7        Q   So I'm going to ask you one final question and 

       8   then turn you over to the judges and Respondent. 

       9            Can you explain to us how you, Mr. Alton or 

      10   anybody else at BBC attempted to defraud the State of 

      11   California?  

      12        A   We did not.

      13        MR. MC LAUGHLIN:  Thank you, your Honors.

      14        JUDGE RALSTON:  Thank you.  

      15            Mr. Noble, did you have any questions for 

      16   Mr. Glueck?  

      17        MR. NOBLE:  No, ma'am, we did not.  Thank you.  

      18        JUDGE RALSTON:  Thank you.  

      19            Judge Geary, did you have any questions?  

      20        JUDGE GEARY:  No questions.  

      21        JUDGE RALSTON:  Thank you.  

      22            And Judge Kwee, did you have any questions?  

      23        JUDGE KWEE:  I have no questions.  Thank you.  

      24        JUDGE RALSTON:  Okay.  I think we are going to break 

      25   in a few minutes, but I did want to check with the 
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       1   parties.  It's 11:30 right now.  It looks like we have a 

       2   few more witnesses. 

       3            Yeah.  Mr. Glueck, did you need to go?  

       4        MR. MC LAUGHLIN:  He does.  He needs to catch a 

       5   flight.  Can I -- can we excuse him?  

       6        JUDGE RALSTON:  Yes.  You can go.  

       7            Yeah.  So I wanted to check with the parties.  

       8   We can either take like a 20-minute break to give 

       9   everybody time to stretch their legs and things or we can 

      10   take like a little bit longer for lunch.  Are the parties 

      11   okay with just doing a shorter break and moving forward?  

      12        MR. MC LAUGHLIN:  I would propose, your Honor, we 

      13   have three witnesses left.  Two of them I don't think 

      14   should take a lot of time.  So if it would be 

      15   appropriate, maybe we could take a 10- to 15-minute 

      16   break, call one of the witnesses that also has travel 

      17   restrictions, and then if desired reconvene for those 

      18   that do not have travel restrictions.

      19        JUDGE RALSTON:  Okay.  What are you estimating for 

      20   the remaining witnesses?  

      21        MR. MC LAUGHLIN:  For Ms. Purdy, I would estimate 25 

      22   to 30 minutes.  For Ms. Alvarez, 15 to 20.  And for 

      23   Mr. Dressel, it will probably be 30 minutes as well.

      24        JUDGE RALSTON:  Okay.  So is Ms. Alvarez the witness 

      25   with the --
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       1        MR. MC LAUGHLIN:  Ms. Purdy is.

       2        JUDGE RALSTON:  Ms. Purdy.  Okay.  So that's about 30 

       3   minutes or so, or 25 or 30?  

       4            CDTFA, are you guys okay with taking like a 

       5   15-minute break or so?  

       6        MR. NOBLE:  We are here at your leisure.  

       7        JUDGE RALSTON:  Okay.  Thank you. 

       8            And is that good with you, Ms. Munguia?  

       9        THE REPORTER:  That's fine.

      10        JUDGE RALSTON:  So it is 11:35.  We'll come back at 

      11   11:50.  And just a reminder to the parties, if you remain 

      12   in this room, the livestream is still on, so make sure 

      13   you're -- you know, have your mics off.  Thank you.  

      14            (Recess) 

      15        JUDGE RALSTON:  Okay, everyone.  We are back and 

      16   ready to begin. 

      17            And just to clarify, Mr. McLaughlin -- oh.  We 

      18   are back on the record.  Thank you.  

      19            Mr. McLaughlin, it was Ms. Purdy who had travel 

      20   issues?  

      21        MR. MC LAUGHLIN:  She does, your Honor, yes.

      22        JUDGE RALSTON:  Okay.  So after her testimony and our 

      23   questions, if she needs to leave, she can leave then.

      24        MR. MC LAUGHLIN:  We appreciate that.  Thank you, 

      25   your Honor.
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       1        JUDGE RALSTON:  Thank you. 

       2            Okay.  So please begin when you're ready.

       3        MR. MC LAUGHLIN:  Thank you. 

       4            So we will now ask some questions of Ms. Purdy, 

       5   who has already been sworn in.

       6   

       7                          SARA PURDY, 

       8   called as a Witness, and having been previously duly 

       9   sworn by the Administrative Law Judge, was examined and 

      10   testified as follows:

      11   

      12                       DIRECT EXAMINATION

      13   BY MR. MC LAUGHLIN:  

      14        Q   Ms. Purdy, can you begin by just giving me a 

      15   general understanding of your educational background.  

      16        A   Yes.  I went to Colorado State University and 

      17   graduated with a B.A. in journalism and communication.

      18        Q   When did you obtain your degree from Colorado 

      19   State University?

      20        A   1998.

      21        Q   And after you obtained that degree in 1998, what 

      22   was your employment history like?

      23        A   In 1998, I worked as a reporter, a news 

      24   reporter.  And then in -- after that, I moved on to 

      25   teaching journalism, English, and business and things 
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       1   like that at a high school level.  And then I got into 

       2   event coordinating in Indio, California, and that's how I 

       3   started working with Best Beverage Catering.

       4        Q   So can you describe or explain a little bit more 

       5   in detail how it was you came to be associated with BBC.  

       6        A   Yes.  I worked for an event site in Indio and 

       7   through working there and hiring various vendors, one of 

       8   the vendors I hired was BBC to do the beverage 

       9   catering --

      10        Q   So -- 

      11        A   -- at a particular event.

      12        Q   So you worked for a venue.  Do you recall what 

      13   venue that was?

      14        A   Corona Yacht Club.

      15        Q   And you said Crony Yacht Club?

      16        A   Corona.  

      17        Q   So Corona Yacht Club hired BBC?

      18        A   Yes.  We were looking at hiring them.  One of 

      19   our clients actually was going to -- our catering client, 

      20   BBC was a preferred beverage provider for this particular 

      21   catering client.

      22        Q   So a catering client was going to enter into an 

      23   agreement with your employer, the Corona Yacht Club --

      24        A   Uh-huh.

      25        Q   -- to cater an event --
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       1        A   Yes.

       2        Q   -- and they asked to contract -- 

       3        A   In turn, would -- 

       4        Q   -- with BBC?

       5        A   Yes.

       6        Q   And what services did BBC provide?

       7        A   They didn't end up providing services, but it 

       8   would have been beverage.

       9        Q   And you began your relationship with BBC at that 

      10   point?

      11        A   Yes.

      12        Q   Do you recall when that was approximately?

      13        A   2000- -- summer of 2007 or summer of 2008.

      14        Q   What was your first job and responsibilities at 

      15   BBC when you joined them?

      16        A   I came on in the desert region at -- in Indio 

      17   helping and assisting one of my colleagues in her office, 

      18   so -- 

      19        Q   What did you do to assist her?

      20        A   I helped her put together proposals for people, 

      21   I helped her with sales in that particular office, and 

      22   then quickly transitioned into helping our lead vendor 

      23   coordinator coordinate vendors for festivals.

      24        Q   What proposals -- or can you describe what you 

      25   mean by that, you're putting together proposals with this 
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       1   individual?

       2        A   They were catering proposals for on-site 

       3   catering at Empire Polo fields, which is where one of our 

       4   regional bases is.

       5        Q   Is BBC offering the catering or is BBC hiring 

       6   caterers?

       7        A   BBC was doing the beverage catering.

       8        Q   And then you said you transitioned from that 

       9   into working as a vendor coordinator; is that correct?

      10        A   Yes.

      11        Q   Can you describe what your responsibilities and 

      12   job is like as a vendor coordinator?

      13        A   Yes.  My roles were to procure the vendors.  

      14   These are third-party vendors that we would hire for 

      15   festivals; to contract them, collect all of their 

      16   documentation, insurance, resale permits, all of those 

      17   things; and then once contracted, then I also did the 

      18   on-site management of these vendors --

      19        Q   So -- 

      20        A   -- so supporting them on-site.

      21        Q   So help me understand how you selected these 

      22   guys, these vendors, I should say.  

      23        A   We work with the promoters.  The promoters give 

      24   us a list, say, Hey, we want pizza, tacos or whatnot, and 

      25   then we would hire certain vendors based on the 
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       1   promoters' wants and needs.

       2        Q   And you said there was kind of an onboarding 

       3   process and you mentioned documentation that you would 

       4   get from these vendors?

       5        A   Yes.

       6        Q   What type of documentation would you get from 

       7   vendors?

       8        A   In order to do an event, every vendor had to 

       9   have the proper insurance and they had to have their 

      10   resale permit and they had to sign our contract, put down 

      11   a deposit, agree to our commissions and our -- our rates 

      12   and whatnot.

      13        Q   How did BBC store those resale certificates?

      14        A   Filed them.

      15        Q   Paper files?

      16        A   Yes --

      17        Q   And where are -- 

      18        A   -- at that time.

      19        Q   And where are they today?

      20        A   We don't have them anymore because they were 

      21   taken in 2021.

      22        Q   But is it your testimony that vendors at 

      23   festivals at some point would have provided you a resale 

      24   certificate?

      25        A   Yes.
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       1        Q   After you onboard a vendor, you were talking 

       2   about supporting them.  Can you describe a little bit 

       3   about what that entails?

       4        A   Yes.  The on-site management included loading 

       5   them in, placing them in the spot that was selected for 

       6   them.  Let me backtrack a little bit.

       7        Q   Of course.  

       8        A   We also -- we talked about this earlier with 

       9   their costs.  We would order their tenting and their 

      10   power and all their infrastructure and on-site needs, 

      11   make sure that was set up for them.  We would load them 

      12   in and get them placed; and then once the event started, 

      13   we would support any issues they may have.  Power -- 

      14   power goes out, we call the power company to help them.  

      15            We also sold product to them and then they 

      16   resold to the public.  That was one of our 

      17   responsibilities as well. 

      18            So basically troubleshooting and managing and 

      19   just being there for them.  

      20        Q   What type of products would you provide to these 

      21   vendors?

      22        A   Nonalcoholic products; water, soda, Gatorade.

      23        Q   Ice, things like that?

      24        A   Ice, yes.  

      25        Q   Okay.  And you provided tents as well, you said?
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       1        A   Vendors were responsible for paying for the 

       2   tents, but we did -- we did order them.  

       3        Q   So you ordered them and then either the vendor 

       4   paid or reimbursed?

       5        A   Reimbursed, and that was on their close-outs.

       6        Q   Okay.  So it's a good segue, Ms. Purdy, to talk 

       7   about close-out statements.  Are you familiar with their 

       8   use at BBC?

       9        A   Yes.

      10        Q   If I look at Exhibit 36, is this an example of a 

      11   close-out or checkout form?

      12        A   Yes.

      13        Q   Would you agree that this is for an event HARD 

      14   L.A. in 2013?

      15        A   Yes.

      16        Q   So we've heard testimony earlier today about how 

      17   these types of information or document was created.  Do 

      18   you -- do you agree with that earlier testimony?

      19        A   Yes.

      20        Q   Were you ever involved in the production of 

      21   these types of forms?

      22        A   Yes.

      23        Q   Can you describe your involvement in how they 

      24   were put together?

      25        A   They were put together based on the -- the deals 
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       1   we had with the vendors and basically tracking exactly 

       2   what we collected from them, what they owed to us, their 

       3   commissions, their fees and all of that, and then also 

       4   applying any sales tax that was owed as well.  

       5        Q   So who provides the gross sales figures?

       6        A   At that time, the vendors would.  They would 

       7   tell us what their sales were because we weren't tracking 

       8   through POS.  It was all cash.  

       9        Q   And then the calculation of the sales tax for 

      10   purposes of this, was that something that BBC did?

      11        A   Yes.

      12        Q   Who paid the sales tax for all of these items 

      13   though?

      14        A   At that time, the vendors were responsible for 

      15   their paying their sales tax.

      16        Q   Was this a common practice between the 2008 

      17   through 2013 period?

      18        A   Yes.

      19        Q   Would you distribute these concession vendor 

      20   forms to anybody else?

      21        A   The close-outs?  

      22        Q   Yes.  

      23        A   No.  It was just between the vendor and BBC.

      24        Q   And what -- why would the vendor want a copy of 

      25   a close-out form?
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       1        A   For a number of reasons:  One, to know, you 

       2   know, what they were getting paid and to reconcile it 

       3   with their accounting and to know what they were 

       4   responsible for as far as sales tax.

       5        Q   Would BBC share this with anybody else, like the 

       6   promoter of the event?

       7        A   The promoter would get a copy, more of an 

       8   umbrella copy showing exactly what -- vendor sales and 

       9   then their sales tax.  So they would get a line-item 

      10   amount.

      11        Q   And why would a promoter be interested in this 

      12   information?

      13        A   Because a promoter -- the promoters received 

      14   some of the commission from the vendors.  So if we 

      15   charged -- for example, on these close-outs, if the 

      16   vendor pays us 40 percent, 30 percent of that is probably 

      17   going to go to the promoter and 10 percent to BBC.

      18        Q   If we're sticking with these vendor concession 

      19   close-out forms, do you recognize Exhibit 31?

      20        A   Yes.

      21        Q   If -- and this would be a close-out statement 

      22   similarly for BBC in the First City Festival in 2013 in 

      23   Monterey; is that correct?

      24        A   Yes.

      25        Q   So can you kind of describe how this process 
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       1   works about collecting this information and what it 

       2   represents?

       3        A   Yes.  This is a settlement that we provide for, 

       4   you know, both our accounting internal purposes but more 

       5   so for the client.  So this is a client settlement.  It 

       6   shows the client exactly the sales at every -- gross 

       7   sales at every single bar, every single food area, and 

       8   then it also shows the taxes that we take out before we 

       9   pay the commission.  It shows an adjusted gross and then 

      10   it shows the commission that we are paying to the client 

      11   or promoter.

      12        Q   So, for example, on this document, Exhibit 31, 

      13   the column in column I for commissions, this is the 

      14   amount that BBC paid the promoter?

      15        A   Yes.

      16        Q   And that is based on, it looks like, varying 

      17   percentages but anywhere between 15 and 20 percent of the 

      18   adjusted gross sales; is that correct?

      19        A   Yes.

      20        Q   Going down this, you have certain ones that look 

      21   like Spicy Pie, who we've heard earlier about, Rocko's 

      22   Chocolate Tacos, Aunt Lali's Mobile Cafe, Soul on Wheels.  

      23   Are those examples of vendors, independent vendors?

      24        A   Yes.

      25        Q   Can you explain a little bit about the purpose 
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       1   and process of these items that are entered down below 

       2   that say meal tickets, meal tickets, drink tickets, 

       3   catering invoice, on-stage water, artist bar?

       4        A   Yeah.  The items below are what we call 

       5   billbacks and those are chargebacks to the promoter, so 

       6   those are actual things that they request on-site. 

       7            So, for example, catering invoice for 40,000.  

       8   On this, we provided meals for them and we charged them 

       9   back for them and we apply it to this overall settlement. 

      10            Things like meal tickets and drink tickets, 

      11   those are actual meal tickets and drink tickets the 

      12   promoter hands out to their different entities on-site, 

      13   whether it be sponsorship or their staff, and they, in 

      14   turn, turn in these meal and drink tickets to our bars or 

      15   our third-party vendors.  We collect those at the end of 

      16   the event and then we bill them back for a 

      17   noncommissionable amount.  

      18        Q   So you're reducing, in essence, the commission 

      19   due to the promoter because they have asked you to 

      20   provide these meals through your various vendors.  Is 

      21   that accurate?

      22        A   Correct.

      23        Q   And that catering invoice for $40,936, can you 

      24   explain again a little bit about what that was?  And I 

      25   note that there's another tab on here for catering 
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       1   details, so what exactly did BBC provide to First City 

       2   Festival and how was this accounted for and billed?

       3        A   We provided on-site meals for the promoter's 

       4   staff.  So when I say "on-site," I mean during the event.  

       5   That could be, you know, two days prior to when the event 

       6   starts.  It could be during or it could be after and it's 

       7   based on a number of people. 

       8            So it's basically an invoice within an invoice 

       9   to this certain promoter.  And so we tracked all of the 

      10   meals we provided because BBC also does food catering, so 

      11   we tracked all the meals we provided and number of people 

      12   and then are billing them back on this particular 

      13   settlement. 

      14            So we're applying it to the total amount we owe 

      15   them.  We're saying, Hey, we owe you from the 

      16   commissions, you know, whatever it is we owe them on 

      17   there, and then we're subtracting this out of it because 

      18   that's a service we provided for them on-site.

      19        Q   And what is the dressing room hospitality?

      20        A   Dressing room hospitality is oftentimes an 

      21   artist will ask us for a food platter and some beverages 

      22   or whatnot and so we will track that as well and bill the 

      23   promoter back for that.  

      24        Q   And then similarly, if we also look at 

      25   Exhibit 34, this would be an example of a vendor 
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       1   concession form for the FYF festival; is that correct?

       2        A   Yes.

       3        Q   Tell me a little bit about cash banks.  Are you 

       4   familiar with their usage by BBC?

       5        A   Yes.

       6        Q   Can you explain that process?

       7        A   Cash banks were banks that were brought on-site 

       8   at the start of a festival just to get the festival going 

       9   at the time when we just had cash. 

      10            So, for instance, if a patron came up to buy a 

      11   beer and gave -- you know, first one on-site gave the 

      12   bartender $10, then we would need that change to -- if 

      13   the beer was $8, we'd need the $2 to give.

      14        Q   And then at the end of the day, that was 

      15   redeposited?

      16        A   Yes.

      17        Q   And I think you mentioned earlier that you began 

      18   your career at F & B or BBC in Indio; is that correct?

      19        A   Yes.

      20        Q   Did you ever have any dealings outside Indio on 

      21   behalf of BBC?

      22        A   Yes.  As a vendor coordinator, yes.

      23        Q   Where else were you a vendor coordinator, if you 

      24   recall?

      25        A   We did festivals nationwide.  So primarily in 
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       1   California, but I was in Denver for one.  I was in 

       2   New York for one.  So basically nationwide.

       3        Q   Did you ever have any dealings with the Rancho 

       4   Santa Fe Polo Club?

       5        A   No.

       6        Q   In your employment with F & B, did you ever 

       7   interact with Mr. Alton?

       8        A   Yes.

       9        Q   How frequently and in what capacity?

      10        A   Are we talking about the time period 2008 to 

      11   2013?  

      12        Q   Correct.  

      13        A   Very limited.  As a vendor coordinator, I 

      14   reported to someone else who worked more closely with 

      15   Dirk and who provided my reports and passed those along.  

      16        Q   Who was your vendor coordinator that you 

      17   reported to during these periods --

      18        A   Christine.

      19        Q   -- in 2008 through 2013?

      20        A   Sorry.  Christine Anguiano.

      21        Q   Do you know who she reported to?

      22        A   Dirk.

      23        Q   Did you deal at all with Jesse Glueck during 

      24   this period 2008 through 2013?

      25        A   Yes, because we had to give him our reports from 
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       1   the -- as he said earlier, he would match up the amounts 

       2   that were deposited with the amounts on our close-outs.  

       3   So if he had any questions, he would contact me.

       4        Q   So just to be clear, you were responsible for 

       5   putting together these checkout forms at various 

       6   festivals in 2008 through 2013?

       7        A   At some of them, yes.

       8        Q   And you would report that information to 

       9   Mr. Glueck?

      10        A   Yes, either through Christine to Mr. Glueck or 

      11   directly to Mr. Glueck.

      12        Q   What about Mr. Dressel?  Did you ever have any 

      13   involvement or interactions with him while you worked at 

      14   F & B between 2008 and 2013?

      15        A   Very limited.

      16        Q   If it was limited, what, if any, communications 

      17   or relationships would you have with him?

      18        A   It would have been a question on a vendor 

      19   contract or a clause or something along those lines of 

      20   contracting.

      21        Q   So that's a good question.  Let's talk about the 

      22   contracting process.  

      23        A   Yes.

      24        Q   Who was involved in that?

      25        A   As far as creating the contract?  
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       1        Q   Correct.  

       2        A   Mr. Dressel helped us to create those.

       3        Q   And, therefore, Mr. Dressel would be the one 

       4   that was interested in if there were clauses or issues to 

       5   be changed?

       6        A   Yes.

       7        Q   What was Mr. Alton's involvement in that 

       8   process?

       9        A   None, to my knowledge.  

      10        Q   Did you ever receive any feedback about these 

      11   concessionaire vendor forms, somebody telling you to 

      12   change information or edit them?

      13        A   A vendor asking us that or -- 

      14        Q   Either, anybody, either a vendor or someone 

      15   within BBC.  

      16        A   We would get questions from vendors just, you 

      17   know, wanting explanation on things, but no.  

      18        Q   The gross sales are reported from the vendors; 

      19   correct?

      20        A   Yes.

      21        Q   Did anybody at BBC alter or instruct you to 

      22   change these documents at any point in time?

      23        A   No.

      24        Q   Somewhat in the interest of efficiency, 

      25   Ms. Purdy, as you've heard earlier today, one of the main 
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       1   principal issues in this hearing is the allegations of 

       2   fraud, and the CDTFA's repeatedly alleged that Mr. Alton 

       3   acted fraudulently because he is a knowledgeable 

       4   businessperson.  How would you respond to that statement 

       5   that Mr. Alton is a knowledgeable businessperson?

       6        A   As far as accounting and those areas of our 

       7   business, he's not.

       8        Q   What other areas of the business would you say 

       9   he's a little short on?

      10        A   I would say that he -- I think someone 

      11   previously said he takes like a bird's eye, 10,000-foot 

      12   view.  So I would say anything to do with accounting, 

      13   bookkeeping formulas, Excel is out of the question.  

      14        Q   So when the CDTFA argues that Mr. Alton 

      15   negotiated and executed event contracts, prepared these 

      16   summary schedules for event producers, and was personally 

      17   responsible for large event collection and deposits of 

      18   receipts, do you agree with those statements and 

      19   allegations?

      20        A   No.

      21        Q   Who would be responsible for executing event 

      22   contracts, preparing summary schedules, and depositing 

      23   cash?

      24        A   We have -- we have a system in place for that.  

      25   So the vendor coordinators would initiate the contracts 
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       1   and get those and have them signed, and then any 

       2   settlement summaries like this, your salespeople or 

       3   basically your sales team creates those, and then the 

       4   process goes directly to Jesse and then to Jerry for 

       5   their respective categories.  As far as depositing money, 

       6   any sort of accounting, any sort of back-end accounting 

       7   like the sales tax and whatnot, that's Jerry's 

       8   responsibility.  So it filters.  It's a process.  

       9        Q   And Mr. Alton's involvement in that process?

      10        A   None.

      11        Q   Would you agree with the CDTFA's statement that 

      12   Mr. Alton has full control of the business operations?

      13        A   As far as accounting, no.

      14        Q   Is he in charge of other aspects of the business 

      15   operations?

      16        A   He oversees the entire Best Beverage Catering as 

      17   far as the operations, so the boots on the ground and 

      18   things like that, but, again, it's an umbrella view.

      19        Q   I want to take you back to this kind of 

      20   boots-on-the-ground comment that you just made --

      21        A   Uh-huh.

      22        Q   -- in particular about these events.  You as an 

      23   event coordinator, would you be, quote, unquote, "boots 

      24   on the ground" during these events?

      25        A   Yes, in the trenches.
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       1        Q   Why do you say "in the trenches"?

       2        A   Let me clarify.  When I say Dirk boots on the 

       3   ground, he's just there talking to all the promoters and 

       4   all that.  He's doing his job.  He's doing the sales.  

       5   Boots on the ground in the trenches, vendor coordinating 

       6   is a very difficult job and you are -- you know, you're 

       7   in it.  You're behind those food booths.  It's hot.  

       8   It's -- you're cleaning out sinks.  You know, you're 

       9   dealing with all their problems and their complaints.  

      10   It's -- that's what I mean by "boots on the ground."

      11        Q   Have you ever witnessed a CDTFA representative 

      12   at one of these events?

      13        A   I haven't, but I do know that at Coachella, they 

      14   would come on-site and actually check for the sellers' 

      15   permits with each and every booth.

      16        Q   And Coachella's an event that BBC similarly 

      17   provides these independent vendors at?

      18        A   Yes.  That's one of our biggest events.  

      19        Q   After you're kind of in the trenches, boots on 

      20   the ground, do you have any further involvement in the 

      21   processing of these checkout forms or relationships with 

      22   vendors?

      23        A   At this time, I also did the settlements, which 

      24   was also considered boots on the ground.  So I would do 

      25   the settlements at the end of the night on some of the 
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       1   events.

       2        Q   Describe the settlements.  What do you mean that 

       3   you'd do the settlements and how does that differ from 

       4   these checkout forms?

       5        A   Same thing.  So the checkout forms are applied 

       6   at settlement.  So each vendor would come in and check 

       7   out or settle with us at the end of the event and we 

       8   would go over their close-out form, gather any meal 

       9   tickets they had and then come to that agreement and have 

      10   them sign, we'd sign, and then they would pay us.

      11        Q   And they would typically pay in cash?  Is that 

      12   accurate?

      13        A   Yes.  Yes.  

      14        Q   And those close-out forms that you described 

      15   that you would go over with these vendors -- 

      16        A   Uh-huh.

      17        Q   -- were those physical hard copies?

      18        A   Yes.

      19        Q   Is that how CD -- excuse me -- BBC maintained 

      20   them, is physical copies?

      21        A   Yes.

      22        Q   And is BBC in possession of them now?

      23        A   No.

      24        Q   Why not?

      25        A   They were taken along with all of our files in 
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       1   2021.

       2        Q   And they have not been returned?

       3        A   No.

       4        Q   And they were taken by the CDTFA; correct?

       5        A   Yes.

       6        Q   Did you personally handle any of the cash on the 

       7   close-outs with these vendors?

       8        A   As far as taking it out of their hands, yeah, 

       9   but then it was immediately passed to our cash team that 

      10   was present with us.  

      11        Q   Who would be on the cash team and what was 

      12   their -- 

      13        A   That would be Jesse and his group.

      14        Q   And was there any type of -- it sounds like it, 

      15   but was there any type of accounting personnel present 

      16   during these events as well?

      17        A   Yeah.  The vendor coordinators would be there 

      18   and then we would have a member of the cash team like 

      19   Natalie or Jesse there with us.

      20        Q   And you would consider them part of the 

      21   accounting team?

      22        A   Yes.

      23        Q   Ms. Purdy, did you have any involvement in some 

      24   of the nonfestival activities of BBC, some of the other 

      25   catering and other types of services?
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       1        A   Not at that time.

       2        Q   Have you since?

       3        A   Yes.

       4        Q   And what is your role since this period of time, 

       5   by which we mean 2013, with respect to those other types 

       6   of services?

       7        A   We do a lot of private events.  So we do sports 

       8   hospitality and events like that, so I'm involved in 

       9   those.

      10        Q   What's an example of sports hospitality?

      11        A   We do, for example, the Super Bowl, so we have a 

      12   client that hires us to do the beverage catering.  So 

      13   we're not talking about public concessions and sales.  

      14   It's more of they're paying us to do them a service, to 

      15   provide the product and service.

      16        Q   And you deal with those vendors and those 

      17   promoters?

      18        A   Those clients, yeah.  

      19        Q   I am aware and I believe it's in the briefing 

      20   material that BBC did also provide Super Bowl services 

      21   during this period of time.  Are you aware of that?

      22        A   Yes.

      23        Q   Super Bowl's not located in the state of 

      24   California during this period of time, was it?

      25        A   I don't -- I don't remember, but I don't think 
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       1   so.  Maybe.  One of them.  I can't -- don't do that.

       2        Q   It might be a matter of common knowledge, but -- 

       3        A   Yes, probably in this room, but yeah, I don't 

       4   remember.

       5        Q   I appreciate that. 

       6            Ms. Purdy, I will rest and open up questions for 

       7   Respondent and the panel if they like in respect to your 

       8   time for travel.

       9        JUDGE RALSTON:  Thank you, Ms. Purdy.  

      10            Mr. Noble, did you have questions for Ms. Purdy?  

      11        MR. NOBLE:  We have no questions.  Thank you.  

      12        JUDGE RALSTON:  Okay.  Thank you.  

      13            Judge Geary, did you have questions?  

      14        JUDGE GEARY:  Sure.  

      15        JUDGE RALSTON:  Sure.

      16        JUDGE GEARY:  You said that CDTFA had staff at 

      17   Coachella and were checking for sellers' permits?  

      18        THE WITNESS:  It could have been the -- excuse me.  

      19   It could have been the B -- it was someone checking to 

      20   make sure that they had them, so whoever that was in 

      21   Indio.

      22        JUDGE GEARY:  It depends on what year you're talking 

      23   about, but -- because it was BOE that did it -- 

      24        THE WITNESS:  Yeah.  Yeah.  

      25        JUDGE GEARY:  -- and CDTFA who has done it more 
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       1   recently.  So you personally witnessed this?  

       2        THE WITNESS:  Yes, and I remember sitting in their 

       3   office for a very long time during -- making sure all 

       4   these vendors had these things.

       5        JUDGE GEARY:  In whose office?  

       6        THE WITNESS:  In Indio.  They had a local office.

       7        JUDGE GEARY:  All right.  

       8        THE WITNESS:  Yep.

       9        JUDGE GEARY:  So were you -- did you mean to indicate 

      10   that they were actually at the event checking the vendors 

      11   for sellers' permits or did you mean that the checking 

      12   would take place at the office of BOE in Indio?  

      13        THE WITNESS:  From what I recall, we would have to 

      14   submit all of their -- their sellers' permits in advance 

      15   and they would check it and give them the permission to 

      16   sell, but then they would also come on-site to check to 

      17   make sure that they had them posted.

      18        JUDGE GEARY:  So both?  

      19        THE WITNESS:  Uh-huh.

      20        JUDGE GEARY:  Both in their office -- 

      21        THE WITNESS:  Uh-huh.

      22        JUDGE GEARY:  -- in Indio and on-site at the polo 

      23   grounds; right?  

      24        THE WITNESS:  Uh-huh.

      25        JUDGE GEARY:  Is that where it was?  
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       1        THE WITNESS:  Uh-huh.

       2        JUDGE GEARY:  Just a couple of questions or maybe 

       3   just one about how you would receive cash from the events 

       4   from the vendors.  Do you mean this literally that when 

       5   the -- at the conclusion of the last day of an event, you 

       6   would go vendor to vendor and collect cash from them?  

       7        THE WITNESS:  They would come to our office, yes, and 

       8   settle with us there -- 

       9        JUDGE GEARY:  Your office in --

      10        THE WITNESS:  -- on-site.  So we would have temporary 

      11   offices set up.

      12        JUDGE GEARY:  So you'd like move a trailer on-site -- 

      13        THE WITNESS:  Yes.

      14        JUDGE GEARY:  -- and that would be your office and 

      15   each vendor would come?  Would this document, the 

      16   checkout form, be created as a result of them being in 

      17   the office to turn over the cash? 

      18        THE WITNESS:  Yes.

      19        JUDGE GEARY:  So you would collect information from 

      20   them.  Then the form would be completed, and would the 

      21   retailer or the vendor get a copy of the form?  

      22        THE WITNESS:  Yes.

      23        JUDGE GEARY:  At that time?  

      24        THE WITNESS:  Yes.  They were required to sign it.

      25        JUDGE GEARY:  Okay. 
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       1        THE WITNESS:  Uh-huh.

       2        JUDGE GEARY:  Thank you.  Those are all my questions.  

       3            Thank you, Judge.

       4        JUDGE RALSTON:  Thank you, Judge Geary. 

       5            Judge Kwee, did you have any questions?  

       6        JUDGE KWEE:  Yes.  This is Judge Kwee. 

       7            I had a question or two because I believe you 

       8   were the third witness to mention that CDTFA seized 

       9   records in 2021, so I had a couple of questions about 

      10   that.  

      11            Do you mean that CHP with CDTFA showed up at the 

      12   business and seized the records pursuant to a search 

      13   warrant?  

      14        THE WITNESS:  Yes.  We have three offices and they 

      15   showed up at all three and took all of the records from 

      16   all three.  

      17        JUDGE KWEE:  Okay.  And was that in connection with 

      18   the incident appeal or with the later appeal?  

      19        THE WITNESS:  I don't know the answer to that 

      20   question.  

      21        JUDGE KWEE:  Okay.

      22        THE WITNESS:  I'd defer to -- to our attorney for 

      23   that.

      24        JUDGE KWEE:  Okay.  So there's -- I guess I wasn't 

      25   sure if there's also a separate matter going on that's 
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       1   maybe like a criminal matter involving this period that 

       2   was involved with the records seizure or if the records 

       3   seizure is involved with the incident appeal. 

       4            Like I guess I was just trying to figure out the 

       5   relationship between the records seizure because I didn't 

       6   see a reference to that in the audit file or the audit 

       7   working papers and maybe -- Judge Ralston, do you mind if 

       8   I ask CDTFA if they can clarify?  

       9        JUDGE RALSTON:  Please, go ahead.

      10        JUDGE KWEE:  Thank you.

      11            CDTFA, could you clarify, were the records 

      12   seized for purposes of this audit or is that a separate 

      13   matter?  

      14        MR. NOBLE:  To my knowledge, these were not seized.  

      15   At least as part of this determination, there's no 

      16   indication in any of our records.  I think this period 

      17   was already determined and from what I can tell, I 

      18   believe this was conducted by our Investigations Division 

      19   and I don't have any privy or the right to find out what 

      20   they are investigating, whether it be criminal, civil, or 

      21   other matters.

      22        JUDGE KWEE:  Okay.  Great.  Thank you.  That was the 

      23   only question I had about the records and the 

      24   relationship to this appeal, so I will turn it back to 

      25   Judge Ralston.  Thank you.  
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       1        JUDGE RALSTON:  Okay.  Thank you, Ms. Purdy.  I think 

       2   that's all we have for you today.

       3        THE WITNESS:  Okay.  Thanks.  

       4        MR. MC LAUGHLIN:  Your Honor, we have two more 

       5   witnesses.  I believe the testimony from Ms. Alvarez will 

       6   be somewhat brief.  Mr. Dressel's may be a little longer.  

       7   How -- how would we like to proceed?  Neither of which 

       8   have travel restrictions.  

       9        JUDGE RALSTON:  Okay.  I think let's maybe move on 

      10   with Ms. Alvarez and then we would take a break before 

      11   Mr. Dressel.

      12        MR. MC LAUGHLIN:  Thank you, your Honors.  So we'd 

      13   ask Ms. Alvarez.  

      14   

      15                       NATALIE ALVAREZ, 

      16   called as a Witness, and having been previously duly 

      17   sworn by the Administrative Law Judge, was examined and 

      18   testified as follows:

      19   

      20                       DIRECT EXAMINATION

      21   BY MR. MC LAUGHLIN:  

      22        Q   Thank you, Ms. Alvarez.  Again, some preliminary 

      23   information and background about your educational 

      24   experience or your educational background.  Would you 

      25   please provide that to us?
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       1        A   I'm a high school graduate.

       2        Q   You have no higher level education, community 

       3   college, four-year degree, or anything like that?

       4        A   No.

       5        Q   Where did you go to high school?

       6            (Reporter interrupted for clarification of   

       7        the record)

       8        THE WITNESS:  Cathedral City High School.

       9   BY MR. MC LAUGHLIN:

      10        Q   And when did you graduate?

      11        A   1998.

      12        JUDGE RALSTON:  I'm sorry.  Was that Cathedral City?  

      13        THE WITNESS:  Uh-huh.  Cathedral City.

      14   BY MR. MC LAUGHLIN: 

      15        Q   What did you to do for work after you graduated 

      16   high school?

      17        A   I started my first job at a newspaper company, 

      18   the Desert Sun in Palm Springs, as an inserter and from 

      19   there moved to becoming a teller at Bank of America.  

      20        Q   What did you do as a teller at Bank of America?

      21        A   I was a merchant teller.

      22        Q   What is a merchant teller?

      23        A   A merchant teller deals with primarily business 

      24   account holders, so it makes me -- I'm a little more 

      25   comfortable with large sums of money.
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       1        Q   Did you receive any training from Bank of 

       2   America to be a merchant teller?

       3        A   Yes.

       4        Q   What was that like, a brief summary, please?

       5        A   Just a day-to-day standing behind somebody.

       6        Q   How to count cash --

       7        A   Yes.

       8        Q   -- and be accurate, I imagine?

       9        A   Yes.  How to be accurate, how to do deposits, 

      10   how to work a money counter.

      11        Q   Was BBC a client of Bank of America?

      12        A   Yes.

      13        Q   Is that how you met BBC?

      14        A   Yes.

      15        Q   When did you first meet BBC and under what kind 

      16   of circumstances did you have relations with them?

      17        A   Probably about 2003, we had somebody come in and 

      18   ask if I would be interested in a -- working a weekend at 

      19   Coachella counting money.  

      20        Q   Did you take them up on that offer?

      21        A   I did.  

      22        Q   So explain kind of your involvement then 

      23   counting money at Coachella on behalf of BBC.  

      24        A   As previously stated, about that time was purely 

      25   cash based.  So I got to an event, sat in front of a 
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       1   money counter an entire night and counted money; 

       2   generally beer-soaked money, but money.  

       3        Q   And do you know the source of that money?  Was 

       4   that, as we've heard other witnesses talk about today, 

       5   both from bar sales and from vendor commissions?

       6        A   Mine was primarily bar because that was BBC's 

       7   revenue.  

       8        Q   Were others handling the nonBBC revenue from 

       9   vendors, the cash from them?

      10        A   That wasn't until the end of the event and it 

      11   was generally me.

      12        Q   So explain it.  So there's a difference between 

      13   accounting for the cash from beverage sales, alcohol, and 

      14   counting cash for vendor sales?

      15        A   Correct.

      16        Q   What's the difference?  How does that -- how do 

      17   those two processes work?

      18        A   Well, counting money for bars is counting it as 

      19   we are receiving it.  Counting money for vendors is after 

      20   the fact.

      21        Q   Why would it be -- is it after the fact because 

      22   the vendor has received that themselves?

      23        A   Correct.

      24        Q   And they come to BBC reporting their gross 

      25   sales?
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       1        A   Yes.

       2        Q   And they pay the sales tax on that?

       3        A   They should be, yes.  

       4        Q   We heard testimony from Ms. Purdy a moment ago 

       5   about seeing representatives of either the Board of 

       6   Equalization or the CDTFA present at these festivals 

       7   verifying resale certificates.  Did you ever witness 

       8   anything like that?

       9        A   No.

      10        Q   We've heard testimony before, but CDTFA has said 

      11   that Mr. Alton was the one that was personally 

      12   responsible for depositing that cash.  Do you agree with 

      13   that statement?

      14        A   No.

      15        Q   What was your involvement with Mr. Alton during 

      16   this period of time?

      17        A   Very little, actually, at that time.  

      18        Q   You're handling and counting a tremendous amount 

      19   of cash and you have little involvement with Mr. Alton?

      20        A   Correct.  I worked in a small makeup trailer 

      21   with Jesse.

      22        Q   And what would happen to the cash after you 

      23   counted it?

      24        A   We would get it prepared for deposit.

      25        Q   How does it get prepared for deposit?
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       1        A   We keep a record of all of the money coming from 

       2   each location or each bar and we would balance it at the 

       3   end and prepare it for an armored truck pickup.

       4        Q   So an armored truck would eventually take the 

       5   cash from you?

       6        A   Correct.

       7        Q   And were you involved in any way in the counting 

       8   of that cash beyond just simply counting it?

       9        A   No.

      10        Q   Did you -- did you tell anybody about, Hey, I 

      11   counted $400?

      12        A   Yes.  Like I said, we would -- it would all be 

      13   put together in some kind of spreadsheet or paper that 

      14   tells us what amount of cash was counted for each 

      15   location.  That's why I said we would balance from said 

      16   report to actual cash that's being deposited.

      17        Q   So you would get the cash counted first and then 

      18   put it in the reports or you would get the reports first 

      19   and balance it to the cash you counted?

      20        A   It was simultaneous.  We would count money, 

      21   write it in a report or type it onto an Excel spreadsheet 

      22   simultaneously.  So at the end, whatever my balance was 

      23   here had to match my cash here.

      24        Q   Did you ever notice any discrepancies or 

      25   material discrepancies in reconciling those checkout 
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       1   forms and the cash counted?

       2        A   In terms of the bar, sometimes, only because, as 

       3   I said, beer-soaked money kind of doesn't like to go 

       4   through a machine easily.

       5        Q   What about nonbeer or nonalcoholic sales?  Do 

       6   you ever remember situations of material differences 

       7   between these vendor checkout sheets and the amount of 

       8   cash actually counted?

       9        A   No.

      10        Q   And who do you report that information to about 

      11   the cash counted and the vendor commission statements?

      12        A   To Jesse.

      13        Q   Do you know what Jesse does with that 

      14   information?

      15        A   No.

      16        Q   And you did not report that to Mr. Alton; 

      17   correct?

      18        A   No.

      19        Q   Do you provide any other services since your 

      20   employment with BBC, or I should -- let me go back. 

      21            You said you began at Coachella.  

      22        A   Correct.

      23        Q   Approximately when?

      24        A   Approximately 2003.

      25        Q   2003?  
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       1        A   Uh-huh.

       2        Q   In the period at issue here, 2008 through 2013, 

       3   did you also provide those same services at Coachella?

       4        A   Yes.

       5        Q   Did you provide it anywhere else?

       6        A   Yes.

       7        Q   Can you give us some examples of locations or 

       8   festivals?

       9        A   From that time, 2008 to 2013?  

      10        Q   Yes.  

      11        A   We did FYF, Day of the Dead, Stagecoach.  There 

      12   are various small little events.  It was a very long time 

      13   ago.

      14        Q   In your experience, did the manner and method in 

      15   which BBC accounted for this in the vendor checkouts and 

      16   so on as you've described it and you have heard others 

      17   describe it, did it remain consistent through 2008 to 

      18   2013?

      19        A   Yes.

      20        Q   That's the way BBC also did business during this 

      21   period?

      22        A   Correct.

      23        Q   You said that you -- has your -- other than 

      24   counting cash, have you been, during this period or 

      25   since, tasked with any other responsibilities at BBC?
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       1        A   Yes.  I went from part-time to full-time 

       2   employment with BBC in 2015 and I started as accounts 

       3   payable clerk.

       4        Q   So what does an accounts payable clerk do?

       5        A   I enter invoices into QuickBooks and make sure 

       6   we receive all invoices and credits that are due to be 

       7   paid.  I also did some staffing.

       8        Q   Let's focus in on the payables for a second.  

       9        A   Uh-huh.

      10        Q   BBC would receive an invoice for payment?

      11        A   Uh-huh.

      12        Q   You would enter that in QuickBooks?

      13        A   Correct.

      14        Q   Did you do anything else?

      15        A   Now, I can print out payables reports.  We 

      16   review statements.  There is various things that are done 

      17   in accounts payable.  

      18        Q   And what is Mr. Alton's involvement in entering 

      19   those payables and the data in QuickBooks?

      20        A   He has no -- he doesn't do anything with that.

      21        Q   Does anybody else do it besides you?

      22        A   Jesse.

      23        Q   And is that Mr. Glueck, who testified earlier 

      24   today?

      25        A   Yes.
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       1        Q   Do you believe Mr. Glueck to be a credible 

       2   individual?

       3        A   Yes.

       4        Q   You worked at Bank of America; correct?

       5        A   Correct.

       6        Q   You were handling cash for lots of customers at 

       7   Bank of America; correct?

       8        A   Correct.

       9        Q   You would have been then familiar with certain 

      10   items in the industry dealing with fraud and suspicious 

      11   account activities; correct?

      12        A   Correct.

      13        Q   Would you receive training about identifying 

      14   suspicious cash activities and what might constitute 

      15   fraud in your employment at Bank of America?

      16        A   Yes.

      17        Q   Can you basically describe a little bit about 

      18   what you were instructed or learned about fraud in your 

      19   employment at Bank of America.  

      20        A   In my employment there, they taught us to look 

      21   for a lot of small invoices that -- I'm sorry -- a lot of 

      22   small deposits that could be considered money laundering.  

      23   Sometimes you'll have somebody come in and make a lot of 

      24   small deposits that are all under a large transaction.  

      25   $10,000 is Bank of America's limit, so we were kind of 
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       1   taught to keep a lookout for that -- like how many of 

       2   these transactions did they do in a month?  How many did 

       3   they do in a few days -- to report suspicious activity.

       4        Q   So you kind of had an ability to smell out 

       5   fraudulent activity?

       6        A   Kind of, yeah.  

       7        Q   Did BBC structure its deposits to be under the 

       8   $10,000 limit?

       9        A   No.  BBC's deposits were massive.

      10        Q   In your experience, based on your experience and 

      11   education at Bank of America, do you think that BBC's 

      12   conduct was fraudulent?

      13        A   No.

      14        MR. MC LAUGHLIN:  Nothing further, your Honors.  

      15        JUDGE RALSTON:  Thank you, Ms. Alvarez.  

      16            Mr. Noble, do you have any questions?  

      17        MR. NOBLE:  No, we don't.  Thank you.  

      18        JUDGE RALSTON:  Okay.  Thank you.  

      19            I have a question.  

      20        THE WITNESS:  Uh-huh.

      21        JUDGE RALSTON:  With regard to the vendors, when they 

      22   would report their cash at the -- or their sales at the 

      23   end of the day, was there any kind of verification or is 

      24   it just -- I guess would there be any way to verify that 

      25   or it was just based on what they provided?  
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       1        THE WITNESS:  At that time, it was really what they 

       2   provided.

       3        JUDGE RALSTON:  Okay.  Thank you. 

       4            Judge Geary, did you have any questions?  

       5        JUDGE GEARY:  No questions.  Thank you.

       6        JUDGE RALSTON:  Thank you. 

       7            Judge Kwee?  

       8        JUDGE KWEE:  I have no questions.  Thank you.  

       9        JUDGE RALSTON:  Okay.  Thank you.  

      10            So I just want to check in with everybody 

      11   timewise.  It is 12:35 and we have one more witness plus 

      12   we have CDTFA's presentation and Appellant's rebuttal.  

      13            Did you guys want to push through?  I do want to 

      14   take a break, but we can take a break for lunch or we can 

      15   take a short break and then keep going.  So I'll leave it 

      16   up to you guys.

      17        MR. MC LAUGHLIN:  Your Honor, a short break would be 

      18   great, but I'd defer to the panel.  

      19        JUDGE RALSTON:  Okay.  CDTFA?  

      20        MR. NOBLE:  We're on the side of a short break as 

      21   well, but also we'll defer to OTA on this.  Thank you.  

      22        JUDGE RALSTON:  Okay.

      23        JUDGE GEARY:  Is our reporter going to be okay for -- 

      24   we're talking about -- how much time were you given for 

      25   your rebuttal?  
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       1        JUDGE RALSTON:  Ten minutes.

       2        JUDGE GEARY:  Ten.  And is it -- how long for the 

       3   Department's?  

       4        MR. NOBLE:  About 25 minutes is how long we were 

       5   given.

       6        JUDGE GEARY:  What do you think on the testimony of 

       7   your last witness?  How much time?  

       8        MR. MC LAUGHLIN:  Probably 30 minutes.  

       9        JUDGE GEARY:  Okay.  If we could take a short break, 

      10   I'm fine going through.  

      11        JUDGE RALSTON:  Okay.  Is everybody good with like 

      12   ten minutes or so?  

      13        JUDGE KWEE:  Is the stenographer going to be okay 

      14   with --

      15        JUDGE RALSTON:  Are you okay with like a ten-minute 

      16   break?  

      17            Okay.  It is 12:36.  We'll come back at 12:46.  

      18   Thank you.  

      19            (Recess)

      20        JUDGE RALSTON:  Okay.  Thank you, everyone.  We are 

      21   now back on the record and I think we are beginning with 

      22   Mr. Dressel's testimony.

      23        MR. MC LAUGHLIN:  Thank you, your Honors.  It's Jerry 

      24   Dressel.  

      25        JUDGE RALSTON:  Dressel.  Thank you.  
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       1                        JERRY DRESSEL, 

       2   called as a Witness, and having been previously duly 

       3   sworn by the Administrative Law Judge, was examined and 

       4   testified as follows:

       5   

       6                       DIRECT EXAMINATION

       7   BY MR. MC LAUGHLIN:  

       8        Q   Good afternoon, Mr. Dressel.  I'd like to begin 

       9   today by just having you give us a brief explanation of 

      10   your educational background.  

      11        A   I have a degree from San Diego State University 

      12   in accounting from 1976.  

      13        Q   Are you a licensed CPA --

      14        A   Yes.

      15        Q   -- in the state of California?

      16        A   Yes.

      17        Q   When did you first obtain your license as a CPA?  

      18        A   1980.

      19        Q   Has that license ever been revoked or suspended?

      20        A   No.

      21        Q   To your knowledge, have you ever been the 

      22   subject of a malpractice, negligence or any type of 

      23   ethical violation or inquiry?

      24        A   No.

      25        Q   After you obtained your degree from San Diego 
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       1   State University, what was your employment history?

       2        A   I -- I was working in a local firm in San Diego.  

       3   I did that for a number of years and -- 

       4        Q   What type of work were you doing for this local 

       5   firm?  

       6        A   It was a CPA firm and I was doing tax returns, 

       7   financial statements, filing tax returns, filing property 

       8   tax statements.  The returns and individual returns and 

       9   the other returns would have been corporate or 

      10   partnership.

      11        Q   Were these primarily income tax returns or did 

      12   you have the opportunities to prepare returns for other 

      13   types of taxes?

      14        A   Other types of taxes would have been property 

      15   taxes, sales taxes.

      16        Q   And that was beginning around when?

      17        A   That was in 1980.

      18        Q   And how did it come to be that you took 

      19   employment or a working relationship with BBC?

      20        A   In 2000, I was referred to BBC by an attorney 

      21   that I had a relationship with and that they also had a 

      22   relationship with.

      23        Q   And in what capacity did you begin providing 

      24   services to BBC?

      25        A   They were having some struggles with their 

0137

       1   accounting and a few management issues and some planning 

       2   issues and I was referred by that attorney to assist them 

       3   in those areas.

       4        Q   So around 2000, what -- what was your 

       5   understanding of what problems BBC was having with its 

       6   accounting?

       7        A   Just basically volume and changes in the 

       8   industry and changes in how they were recording things.  

       9   They were starting to experience some growth and the 

      10   other side of it was planning, just trying to develop a 

      11   general business plan.  

      12        Q   So let's break those two apart. 

      13            How was BBC accounting for sales and income 

      14   before your involvement?  

      15        A   Well, before my involvement, they were recording 

      16   sales as they were run through QuickBooks in a system 

      17   that built into QuickBooks.  So they would produce an 

      18   invoice, record it in QuickBooks, and move on from there.

      19        Q   And how did that change after your relationship 

      20   with BBC?

      21        A   Well, they were starting to get into more cash 

      22   events and we started to structure the stuff that was -- 

      23   or I should say events, period, and we changed it to 

      24   accommodate what was going on in the festival world or 

      25   the other small events that were off the grid from the 
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       1   standpoint of a typical catering invoice.

       2        Q   And you said in that "we" started making those 

       3   changes.  To whom are you referring in that statement, 

       4   "we"?

       5        A   Dirk and myself and Jesse.

       6        Q   And how is -- you mentioned earlier that you 

       7   were involved in planning.  Business planning on behalf 

       8   of BBC?

       9        A   Yeah, just kind of developing a strategic plan 

      10   on where we needed personnel and sort of trying to 

      11   achieve some growth goals.

      12        Q   And were you involved in the decision about 

      13   personnel and opportunities for growth, you personally?

      14        A   No.

      15        Q   Who was in charge of that?

      16        A   The respective department heads.

      17        Q   What would an example of a department and a 

      18   department head be?

      19        A   Jesse Glueck would have decided how many people 

      20   he needed. 

      21            Vendor coordinators were starting at that point 

      22   or a little bit later maybe and they would decide how 

      23   many people they needed. 

      24            There was a staffing division that was in charge 

      25   of staffing for local events as well as the big events 
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       1   and just general private parties. 

       2            So there were various departments, including 

       3   operations, warehouse.

       4        Q   And what was Mr. Alton's involvement?

       5        A   He more or less decided who was going to be a 

       6   department head.

       7        Q   Did you engage with him frequently --

       8        A   Yes.

       9        Q   -- Mr. Alton?

      10        A   Yes.

      11        Q   And would that be from your entire tenure at 

      12   BBC?

      13        A   Yes.

      14        Q   Are you an employee at BBC or are you a 

      15   contractor?

      16        A   I was a contractor up until the pandemic and 

      17   then they put me on the payroll.

      18        Q   So you're currently an employee of BBC?  

      19        A   Correct.

      20        Q   But before that, you were providing services as 

      21   an outside accountant?

      22        A   Correct.

      23        Q   Did you prepare BBC's income tax returns?

      24        A   I did.

      25        Q   Did you prepare any other tax returns on behalf 
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       1   of BBC?

       2        A   Sales tax returns, property tax returns.

       3        Q   Is anybody else involved in that process?

       4        A   Well, there's people involved in the process.  

       5   For the final filing of the return, that is filed by me, 

       6   myself.  

       7        Q   You were the one that ultimately files it; is 

       8   that correct?

       9        A   Correct.

      10        Q   Explain that process then.  Who else is involved 

      11   and how?  

      12        A   As far as property tax returns, which are not on 

      13   the subject here, but the property tax returns is usually 

      14   on the fixed assets and the fixed assets have to be 

      15   recorded.  They're recorded on a basis of where they 

      16   physically sit and then the property tax has to be filled 

      17   out for that particular county.  So that's an ongoing 

      18   process that happens throughout the year.

      19        Q   Who's involved in that process?

      20        A   Basically, people in accounts payable.

      21        Q   Okay.  

      22        A   Jesse would also be involved in that.  Jesse 

      23   Glueck would also be involved in that.

      24        Q   Is Mr. Alton involved in that process?

      25        A   No.  The sales tax returns are basically -- 
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       1   there's -- there are two sets of books.  In other words, 

       2   there's two offices that created and recorded sales in 

       3   two different QuickBooks and I had to combine the two 

       4   QuickBooks.  Jesse would produce a sales tax sheet that 

       5   he would give to me and I think you went through that 

       6   with him earlier.

       7        Q   Would that be, for example, Exhibit 41?

       8        A   That's correct.  

       9        Q   So in Exhibit 41 is the work product of -- 

      10        A   That's Jesse's work product that he would -- 

      11   hold on one second -- that he would submit to me.  

      12        Q   And continue.  You were saying that -- 

      13        A   From that standpoint, as you can see, there's no 

      14   sales under San Diego in that because San Diego records 

      15   their sales independently.  So I would add San Diego or 

      16   any books that were recorded in San Diego or the 

      17   Palm Springs books on to that because they were just 

      18   recorded differently for purposes of both ease and how 

      19   the company was organized.

      20        Q   So explain that.  Why do we -- it's easier and 

      21   it was organized with Northern California and the 

      22   San Diego office for maintaining books and records?

      23        A   It's the way it evolved.  It wasn't ideal, but 

      24   it evolved that way and even though we have attempted 

      25   several times to combine the books, we haven't been able 
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       1   to achieve that until recently; but the San Diego books 

       2   recorded San Diego operations, which would be the various 

       3   venues in San Diego and private parties, and then the 

       4   Palm Springs books would apply to events in Riverside 

       5   County and the Indio area.  

       6        Q   And who's responsible for maintaining the 

       7   northern, I guess, San Francisco books?  I think you said 

       8   that was Jesse Glueck?

       9        A   That was Jesse who's the ultimate responsible 

      10   person.

      11        Q   And who is responsible for maintaining the books 

      12   in San Diego and Riverside Counties?

      13        A   I was the ultimate responsible person.

      14        Q   Who else was involved in that process of 

      15   maintaining the books in San Diego and Riverside?

      16        A   At various times, there's various people, but 

      17   Elisa Burr was probably the most recent and was there 

      18   during this time period that we're discussing.  There 

      19   have been other accountants and bookkeepers involved in 

      20   it over the years.  Currently it would be Stacy Egusa.

      21        Q   I'll get to it in a moment because featured in 

      22   the work papers from CDTFA is taking data that you 

      23   differentiated between San Diego taxable and San Diego 

      24   nontaxable sales.  Are you familiar with your separation 

      25   of those two types of transactions?
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       1        A   Yes.

       2        Q   How did you differentiate between something that 

       3   was a San Diego taxable and a San Diego nontaxable sale?

       4        A   It depended on the nature of the sale. 

       5            For example -- and some of them weren't sales.  

       6   Some of them were reimbursements.  San Diego sends -- the 

       7   payroll for an operation in the desert called a Tack Room 

       8   Tavern is run through the Best Beverage Catering, F & B 

       9   Associates.  They charge the Tack Room Tavern, which is a 

      10   joint venture of BBC and Empire Polo Club.  They -- and 

      11   they report their own sales and their own item.  They 

      12   then -- we charge them and then they reimburse them -- 

      13   reimburse us. 

      14            There is another operation in the desert -- 

      15        Q   Let me just pause you there.  Is this almost 

      16   like an employee leasing arrangement?

      17        A   Correct.

      18        Q   And that's for the Tack Room?

      19        A   Correct.

      20        Q   Sorry.  You were going to say something about 

      21   another?  

      22        A   There's another operation in the desert that 

      23   started in the last couple of years called Skip's Little 

      24   Bar and it's the same kind of format.

      25        Q   Did San Diego -- and we've heard testimony that 
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       1   would be pertinent to Riverside concerning Coachella and 

       2   Stagecoach, but did San Diego have similar festivals were 

       3   concessionaires or vendors were present?

       4        A   They did.

       5        Q   And was anything that you heard today about the 

       6   vendor checkout forms and the operations about recording 

       7   reimbursements any different than the way San Diego 

       8   handled it?

       9        A   No.

      10        Q   Were you ever involved in the checkout forms?

      11        A   Yes.

      12        Q   Describe your involvement in those checkout 

      13   forms.  

      14        A   For the larger festivals or even some local 

      15   festivals, it just depended on the festival.  I would 

      16   look at the close-out forms and the recap and use those 

      17   both for sales tax purposes but also making sure that the 

      18   commissions were recorded correctly and paid correctly 

      19   and I might dive into a particular vendor for some 

      20   reason.  It just depended on the situation, but mostly it 

      21   was making sure they were all recapped correctly and, you 

      22   know, proper sales tax rate was applied and making sure 

      23   that they were billed for everything, billed back for 

      24   everything they had used.

      25        Q   Have you ever been, as we've heard described 
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       1   today, in the trenches of these types of events or 

       2   festivals?

       3        A   Yes.

       4        Q   Which ones?

       5        A   Coachella, several times.

       6        Q   And would that also be during this audit period 

       7   of 2008 through 2013?

       8        A   Probably 2012, 2013.

       9        Q   Not after 2013?

      10        A   Yeah, after '13.

      11        Q   But 2012, 2013, you would describe yourself as 

      12   being in the trenches at those?

      13        A   Yes.

      14        Q   We heard testimony earlier today that 

      15   representatives from the Board of Equalization or CDTFA 

      16   were present and reviewed resale certificates for these 

      17   vendors at the events.  

      18        A   Yes.

      19        Q   Did you ever witness that?

      20        A   Yes.

      21        Q   Do you believe that all of these vendors had 

      22   resale certificates?

      23        A   Yes.

      24        Q   Did you see them?

      25        A   I verified -- I spot verified them.  I can't say 
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       1   I verified every one, but that was one of the charges of 

       2   the vendor coordinators.

       3        Q   You -- we've gone in great detail about these 

       4   checkout forms, these vendor checkout forms, and as I 

       5   understand it, that information at some point was 

       6   provided to the promoters; is that correct?

       7        A   In a recap form, yes.

       8        Q   Why was it provided to the promoters in a recap 

       9   form?

      10        A   They wanted to know how much commission they 

      11   were getting off of those vendor sales.  

      12        Q   And those would not also -- those would also 

      13   include BBC's alcohol sales; correct?

      14        A   On a separate sheet, yes.

      15        Q   So you'd have a sheet that provided to the 

      16   promoter the list of BBC alcohol sales and another sheet 

      17   that would provide information about the vendors; is that 

      18   correct?

      19        A   Yes, and then one that brought it all together 

      20   in another sheet.

      21        Q   And the purpose of providing that to them was 

      22   what?

      23        A   Money.  They wanted their money.  

      24        Q   Were those ever examined, questioned, 

      25   challenged, audited?
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       1        A   The -- the sheets themselves were not 

       2   necessarily audited.  The check on that was not only -- 

       3   well, because there was two people involved in the 

       4   sheets.  There was the vendor and there were us, so 

       5   there's two people with opposite views on what should be 

       6   on the sheet. 

       7            We -- at one time, and I don't even know what 

       8   time period this was.  I just can't recall.  When we 

       9   hired the promoter and in conjunction with us, we hired 

      10   an outside event auditing team.  

      11        Q   For what purpose?

      12        A   To make sure that everybody was doing what 

      13   they -- that they were reporting all their sales.

      14        Q   Did you as part of that process identify any 

      15   material misstatements or errors?

      16        A   They did.  They did in several certain 

      17   circumstances and if there was a problem or an error, 

      18   that vendor was removed.  

      19        Q   So the problems were on the vendor side 

      20   providing gross sales back to BBC?

      21        A   Correct.  

      22        Q   Did they ever verify BBC's reported sales to the 

      23   promoter?

      24        A   Absolutely.  

      25        Q   So just to be clear, you had somebody take a 
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       1   look, a third party, take a look at BBC's reported sales 

       2   backup to the promoter?

       3        A   The promoter hired them to keep an eye on us and 

       4   audit us and we had a loss run that we had to work within 

       5   and we were always below.  I think they allowed us 

       6   4 percent and we were in a 2 to 3 percent loss rate.

       7        Q   What do you mean "loss rate"?

       8        A   Evaporation, shortages, just typical type stuff 

       9   of inventory shrinkage.

      10        Q   So these auditors from the event promoters 

      11   audited BBC's books and records and those would consist 

      12   of the same things that the CDTFA was provided during the 

      13   audit; correct?

      14        A   These auditors audited the books and records of 

      15   a particular festival.

      16        Q   A particular festival that would have been 

      17   contained in BBC's records; correct?

      18        A   Correct.

      19        Q   And to your recollection, did they ever find any 

      20   material errors?

      21        A   Never.

      22        Q   You were involved in the examinations or the 

      23   audits for BBC, both the first and the current one; is 

      24   that correct?

      25        A   That is correct.
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       1        Q   I want to kind of go through some exhibits here, 

       2   if you will. 

       3        MR. MC LAUGHLIN:  And the first one, panel, I'd like 

       4   to look at, Exhibit 24.  

       5   BY MR. MC LAUGHLIN:  

       6        Q   This is a memorandum of an interview of 

       7   yourself; correct?

       8        A   Correct.

       9        Q   And you recognize the signature on the last page 

      10   is yours?

      11        A   That's correct.

      12        Q   Okay.  On page two of this, I want to just ask 

      13   you a couple follow-up questions.  It indicates in there 

      14   that the last time that you recalled hearing from anybody 

      15   at the CDTFA was when you provided them a statute 

      16   extension.  Do you recall giving statute extensions to 

      17   representatives of the CDTFA?

      18        A   I do.

      19        Q   You provided many of them; correct?

      20        A   Correct.  

      21        Q   Because when we look at Exhibit E from 

      22   Respondent, there's a series of BOE Form 122 that were 

      23   provided during the course of this audit; correct?

      24        A   Correct.  

      25        Q   You executed one or Mr. -- I should correct and 
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       1   say Mr. Alton signed one on January 5th, 2012?

       2        A   Correct.

       3        Q   Did you provide this to Mr. Alton?

       4        A   Yeah.  I think we had a meeting and I threw it 

       5   in front of him.

       6        Q   And you instructed him to sign it?

       7        A   Yes.

       8        Q   Were you aware of the fact that you didn't 

       9   actually have to sign this?

      10        A   Yes.

      11        Q   Why did you choose to do so or instruct 

      12   Mr. Alton to do so?

      13        A   We were cooperating with the -- with the audit, 

      14   the auditors.  They asked us to sign it and, quite 

      15   frankly, the way it came about was the auditors would ask 

      16   for documents.  We'd provide them, and then they'd 

      17   disappear for six to eight weeks and then they'd show up 

      18   again and say we've got a week to do this or you have to 

      19   file an extension of the statute.

      20        Q   So, again, you filed extensions or instructed 

      21   Mr. Alton to sign additional statute extensions on 

      22   July 12th, 2012; correct?

      23        A   Correct.

      24        Q   And if we continue with Respondent's Exhibit E, 

      25   there's one on December 12th, 2012.  There's one on 
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       1   February 2nd, 2013.  There's another one here, what 

       2   appears to be August 29th, 2013.  You had them sign 

       3   statute extensions on April 7th, 2014?

       4        A   Correct.

       5        Q   On September 23rd, 2014, you were the one that 

       6   signed the statute extension; correct?

       7        A   I couldn't find him --

       8        Q   Couldn't find him?

       9        A   -- or he was out of town or it was just a matter 

      10   of convenience.  I had a power of attorney, so I was 

      11   qualified to sign them.

      12        Q   And on March 26, 2015, you again extended the 

      13   statute of limitations.  

      14        A   Correct.

      15        Q   October 12th, 2015, BBC again extended the 

      16   statute of limitations.  

      17        A   Correct.

      18        Q   February 22nd -- excuse me -- 26th, 2016, BBC 

      19   again extended the statute of limitations; correct?

      20        A   Correct.

      21        Q   And it did so why?

      22        A   To cooperate with the auditors.  

      23        Q   Also in Exhibit E from Respondent is a letter 

      24   dated February 21st, 2014.  Do you see that?

      25        A   I do.
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       1        Q   It's a letter from Charles Hetu -- 

       2        A   Hetu.

       3        Q   -- addressed to yourself; correct?

       4        A   Correct.

       5        Q   It's not addressed to BBC, although it is 

       6   copied; correct?

       7        A   Yes.

       8        Q   And it's -- he writes to you in there and says, 

       9   "I first met with you on December 2nd, 2013."  Is that 

      10   correct?

      11        A   Yes.

      12        Q   Was that your first meeting, to your 

      13   recollection, with Mr. Hetu?

      14        A   I don't have my records with me, but I have no 

      15   reason to doubt that it would be.

      16        Q   And this meeting was in person?

      17        A   Yes.

      18        Q   Do you remember where the meeting occurred?

      19        A   I believe it was in my office.

      20        Q   So you invited the CDTA into your office?

      21        A   Yes.

      22        Q   You voluntarily let them in and he says in here, 

      23   "During the month of December, you provided sales data 

      24   and financial records."  

      25        A   Yes.
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       1        Q   You voluntarily and freely provided those to 

       2   him; correct?

       3        A   Yes.

       4        Q   And those sales data and financial records, what 

       5   did that consist of?

       6        A   Basically, anything he might have asked for, 

       7   which would have been general ledgers, accounting 

       8   records.  It could have been source documents.  It could 

       9   have been bank statements.  

      10        Q   Do you believe you withheld anything from him?

      11        A   Never.

      12        Q   You signed the Petition for Redetermination in 

      13   this case, what we have as Exhibit 4 --

      14        A   Yes.

      15        Q   -- not Mr. Alton.  

      16        A   Correct.

      17        Q   Why?

      18        A   I was cooperating with the CDTFA and he wasn't 

      19   knowledgeable of the situation and he had given me 

      20   authority to sign it.

      21        Q   Did you have a discussion with him about the 

      22   outcome of the audit up until that point?

      23        A   Yes.

      24        Q   And can you explain what you and Mr. Alton 

      25   discussed about the first audit?
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       1        A   I told him where we had started and where we 

       2   were now and what they were doing about various penalties 

       3   and where we were headed and other documents they were 

       4   asking for.  

       5        Q   And where were you heading?

       6        A   Everything was going lower.  The assessed tax 

       7   was going lower.  I don't remember the exact date that 

       8   they removed the fraud penalty.  They were talking about 

       9   removing a negligence penalty, but they realized that a 

      10   number of assumptions that they had made had been 

      11   incorrect.

      12        Q   And we have already addressed this a little bit, 

      13   but Exhibit 21 is the D and R from the first audit period 

      14   and it says appearing on behalf of Petitioner, meaning 

      15   Appellant in this case, BBC, is just you?

      16        A   Correct.

      17        Q   Mr. Alton was not present during that appeals 

      18   conference?

      19        A   No.

      20        Q   Why not?

      21        A   I'm not sure where he was, but he wasn't 

      22   qualified to be there.

      23        Q   What do you mean he was not qualified to be 

      24   there.  He's the person who owns the company.  

      25        A   He's the person that owns the company, but he 
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       1   doesn't have any clue as to what they're talking about 

       2   when they're talking about assessing tax and what's 

       3   taxable and what's not taxable.

       4        Q   Continuing in this Exhibit 21, okay, on 

       5   page three, there's a portion in here that says that on 

       6   July 16th, 2012, you filed the Petition for 

       7   Redetermination.  Was that you?

       8        A   Yes.

       9        Q   Okay.  Later on, on page seven of this exhibit, 

      10   beginning on paragraph six, it says that you contend that 

      11   the Department did not make allowances for deposits, 

      12   commissions, and reimbursement payments related to 

      13   unreported sales in 2007 Coachella event and the 2007 

      14   Stagecoach event.  

      15        A   Correct.  

      16        Q   Those allowances, the deposits, and your 

      17   position that the CDTFA or the BOE did not make those 

      18   correct adjustments, is that the same types of arguments 

      19   that you've heard presented today?

      20        A   Yes.

      21        Q   Did you explain this to the CDTFA or the BOE 

      22   during the course of the first audit?

      23        A   Numerous times.

      24        Q   And how has your explanation of the way BBC had 

      25   done -- did business changed?  How has your explanation 
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       1   of how it has done business changed over the years?

       2        A   It's never changed.

       3        Q   You've been consistent in your explanations, as 

       4   we've heard others testify to today?

       5        A   Yes.

       6        Q   On page nine of the Exhibit 21, beginning on 

       7   paragraph 24, the author says that petitioner, being BBC, 

       8   has not presented any evidence to establish that all or 

       9   any portion of the 1.2 million-dollar amount for the 2007 

      10   Coachella event were nontaxable sales.  Accordingly, 

      11   there is no basis on which to recommend any reduction to 

      12   the measure of tax for this item.  

      13            Do you agree with that?  Did you not provide 

      14   information about the 2007 Coachella event?  

      15        A   I did provide information and it was the vendor 

      16   close-out sheets.

      17        Q   And they did not accept it?

      18        A   No.

      19        Q   But that's consistent with the explanations that 

      20   were provided here today about how BBC does business?

      21        A   Yes.

      22        Q   You've, Mr. Dressel, already demonstrated an 

      23   ability to petition a redetermination and it's customary 

      24   before the CDTFA would make an assessment that they'd 

      25   send an option letter advising you that you can further 
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       1   protest this D and R to the Board of Equalization and now 

       2   the OTA.  Do you ever recall getting an option letter 

       3   with respect to this first audit?  

       4        A   Yes.

       5        Q   Do you agree that -- do you believe that this 

       6   first D and R was still erroneous?

       7        A   Yes.

       8        Q   Why didn't you appeal it?

       9        A   I got sick.

      10        Q   What do you mean you got sick?

      11        A   I almost died.

      12        Q   What do you mean you almost died?

      13        A   Spinal meningitis and encephalitis and a coma.

      14        Q   And you were in a coma?

      15        A   Nine days.

      16        Q   During which period of time?

      17        A   August.

      18        Q   August of when?  

      19        A   2016.

      20        Q   So August of 2016, you were in a coma?

      21        A   Yes.

      22        Q   Why didn't anybody else at BBC file a response 

      23   to that option letter?

      24        A   They didn't know about it.

      25        Q   Had you taken the opportunity to continue to 
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       1   protest it, do you think the outcome of this October 2005 

       2   through September 2008 period would have been different?

       3        A   Yes.

       4        Q   I want to ask you some questions, Mr. Dressel, 

       5   about the way -- because you indicated that you 

       6   consolidate the books and records from San Diego and 

       7   Northern California under Mr. Glueck's control.  

       8        A   Correct.

       9        Q   How do you to that?  What does that process look 

      10   like?

      11        A   I take the sales tax information that he 

      12   provides me and I then -- excuse me -- and then I take 

      13   the information from the San Diego general ledger, I add 

      14   that information on the sales tax worksheet, and I do 

      15   certain tests and looking at certain things to make sure 

      16   they're consistent with prior periods or what I know is 

      17   going on.  For instance, if there's no sales in Riverside 

      18   in April of any year, I -- in Riverside County, I know 

      19   that's wrong because that's Coachella or Stagecoach 

      20   because I have a general feeling or knowing what's going 

      21   on.  And if I have to, I look into to find out whether 

      22   it's a timing issue or if there's another issue and it's 

      23   reported in a different way, and sometimes it's even that 

      24   I think that something happened in-state and it 

      25   happened -- I mean, it happened in-state and it happened 
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       1   out-of-state.

       2        Q   There were certain transactions, Mr. Dressel, 

       3   and I wanted to understand how BBC's books and records -- 

       4   we heard testimony about FYF fest, First City, HARD L.A., 

       5   that come from Mr. Glueck in San Francisco to you.  Is 

       6   that accurate?

       7        A   Say it -- say it -- can you say it again.

       8        Q   Sure.  That information we've heard testimony 

       9   today about certain events like FYF, HARD L.A., the sales 

      10   figures from those are ultimately transmitted to you; 

      11   correct?

      12        A   They're transmitted to both Jesse and myself and 

      13   depending on who is responsible, they're the one who 

      14   records them in the books.

      15        Q   And where in the books are they recorded?  I 

      16   guess my question is is it accurate that those are in the 

      17   "other party" category?

      18        A   Yes.  Well, his books, yes.

      19        Q   So the Northern California books of Jesse's are 

      20   recorded in the "other party" --

      21        A   "Other party" revenue.

      22        Q   -- 50-50 revenue?  Yes?

      23        A   Uh-huh.

      24        Q   And what about San Diego's and Riverside's?  

      25   Where do you record those?  
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       1        A   They're set up slightly differently just because 

       2   of how they were set up and they're recorded under -- by 

       3   a specific general ledger account to the venue or a 

       4   miscellaneous venue category.  

       5        Q   We've seen in the CDTFA's work products 

       6   categories of San Diego taxable and San Diego nontaxable.  

       7        A   Correct.

       8        Q   How and why would you put a transaction in 

       9   something that was taxable versus nontaxable?

      10        A   If it's subject to sales tax, it goes in 

      11   taxable.  If it's not subject to sales tax, such as 

      12   expenses that were reimbursed, space rent, it could have 

      13   been even -- we could have been a subcontractor to a 

      14   catering company and it could have been that we just 

      15   received a fee or we were never the primary person 

      16   responsible for it.  

      17        Q   So I'm sorry.  Who makes that decision that it's 

      18   subject to sales tax or not subject to sales tax?

      19        A   It's usually done -- it's subject to the person 

      20   that really kind of recorded the sale but verified down 

      21   the road as to whether it's taxable or not, and I would 

      22   be the one responsible to try to determine whether it's 

      23   taxable or not.

      24        Q   And what is Mr. Alton's involvement in that 

      25   determination?
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       1        A   None.

       2        Q   And during this period of time, 2008 through 

       3   2013, you were not an employee of BBC; is that correct?

       4        A   Correct.

       5        Q   Did you ever receive any instructions from 

       6   Mr. Alton about, Hey, this is a taxable sale and this is 

       7   not a taxable sale?

       8        A   I may have asked him about a particular 

       9   transaction, but it was specifically about a particular 

      10   transaction and how it was structured.  I don't think he 

      11   knew necessarily why I was asking.  It was to just 

      12   determine the nature of it.

      13        Q   We heard a little bit of testimony earlier about 

      14   the Rancho Santa Fe Polo Club.  

      15        A   Correct.

      16        Q   That was maintained in the San Diego nontaxable 

      17   category of sales; correct?

      18        A   That's correct.

      19        Q   Why?

      20        A   Because they -- they were collecting the sales 

      21   tax.  The Polo Club was collecting the sales tax from the 

      22   end user.  We were paid a commission or a fee based on 

      23   what -- what they took in as money to compensate us for 

      24   our costs, our time and our profit.

      25        Q   Did Rancho Santa Fe Polo Club have a resale 
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       1   certificate?

       2        A   I don't recall at the time, but I had no reason 

       3   to think that they wouldn't.

       4        Q   And who was paying the sales tax on all of those 

       5   transactions related to Rancho Santa Fe Polo Club?

       6        A   They were responsible for paying the sales tax.  

       7        Q   What about Abbey Catering?  Are you familiar 

       8   with that?

       9        A   Familiar with the name.

      10        Q   Okay.  And what type of relationship did BBC 

      11   have with Abbey Catering?

      12        A   They again were a catering company that hired us 

      13   to do bar service.

      14        Q   So explain what -- how did they hire you to do 

      15   bar services?

      16        A   They came in and they said we have a wedding, we 

      17   have an event, and we're charging X dollars per head and 

      18   if you can come in with a fee of $22 a head, you can have 

      19   the job, but they collected the sales tax.  They're the 

      20   ones that were contracting with the end user.

      21        Q   And what is the Amgen?  Are you familiar with 

      22   the Amgen relationship between BBC?

      23        A   Not super familiar.  It was a bike race that we 

      24   were paid to basically get everything out to them and 

      25   feed them and get some water in them and it traveled all 
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       1   over the state of California.

       2        Q   So why was that category in San Diego nontaxable 

       3   transactions?

       4        A   It was my understanding it was a fee.

       5        Q   And it was your understanding and your 

       6   understanding alone that made it in the nontaxable 

       7   category?

       8        A   Correct.

       9        Q   What about Desert Adventures?

      10        A   Desert Adventures was another catering company.  

      11   They were out in the desert, the Indio area, the 

      12   Coachella area, and they had all sorts of events out 

      13   there and tours and stuff like that, and we would provide 

      14   box lunches or whatever they included in their fee for 

      15   the people.

      16        Q   There's exhibits, Mr. Dressel, Number 37, 38 and 

      17   39 that profess to be the worksheets for Coachella and 

      18   Stagecoach in 2013; do you see those?  Excuse me.  

      19   2012 --

      20        A   Yes.

      21        Q   -- in Exhibit 39.  37 is 2013 Stagecoach.  Do 

      22   you see that?

      23        A   Yes.

      24        Q   How does this differ from the close-out 

      25   statements that we heard testimony about before?
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       1        A   Well, those are just the recap of the sales 

       2   figures by area --

       3        Q   By area?

       4        A   -- but they're -- but they're not any different 

       5   than what we've heard from before.

       6        Q   So, for example, if we see something in here 

       7   called S&R Thai -- 

       8        A   Yes.

       9        Q   -- that was a vendor?

      10        A   That's a vendor.

      11        Q   That was a vendor at Stagecoach?

      12        A   Right.  

      13        Q   And S&R Thai, for example, in this on Friday of 

      14   2013 had $2,780 in revenue --

      15        A   Correct.

      16        Q   -- and on the following day, they had 300 -- 

      17   excuse me -- $3,605 of revenue?

      18        A   Correct.

      19        Q   And they had total gross sales at Stagecoach in 

      20   2013 of $9,915; correct?

      21        A   Correct.  

      22        Q   And then they pay their sales tax?

      23        A   Correct.

      24        Q   And then there's a split based on that that is 

      25   shared both with BBC and the promoter?
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       1        A   That fee goes to BBC first and then BBC takes 

       2   their percentage off the top.  So in that case, it's 

       3   35 percent.  I think our usual fee was 10 percent, so we 

       4   would have -- we would have retained 10 percent of the 

       5   $3200 and they -- and the promoter would have gotten the 

       6   balance.

       7        Q   And so this is largely consistent with the other 

       8   checkouts that we've seen in 2013 as well; correct?  

       9        A   It's exactly the same.

      10        Q   And how has this changed at all between 2008 and 

      11   2013 and the way BBC handled these types of events and 

      12   transactions?

      13        A   It never did.

      14        Q   It has remained constant?

      15        A   Yes.

      16        MR. MC LAUGHLIN:  Thank you, Mr. Dressel. 

      17            I'll turn it over to the panel and Respondent.

      18        JUDGE RALSTON:  Okay.  Thank you, Mr. Dressel.  

      19            CDTFA, did you have any questions?  

      20        MR. NOBLE:  We don't have any questions.  Thank you.  

      21        JUDGE RALSTON:  Okay.  Thank you. 

      22            I had a question.  You spoke earlier about, you 

      23   know, there were different areas like San Diego and 

      24   Northern California.  What -- was the company doing any 

      25   of those out-of-states events like the Super Bowl or 
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       1   other events during that period?  And if so, what office 

       2   were they routed through?  

       3        THE WITNESS:  Yes, we were doing events out-of-state.  

       4   It depended on the situation.  Most of the time, all 

       5   those -- all those were recorded in Northern California 

       6   books, but there were times when they'd be recorded in 

       7   the San Diego books.  It really depended on the structure 

       8   of what it was and where it was going and maybe even what 

       9   the job was.  

      10        JUDGE RALSTON:  Okay.  Thank you.  

      11            Judge Geary, did you have any questions for 

      12   Mr. Dressel?  

      13        JUDGE GEARY:  I do.  Thank you.  

      14            Did you prepare out-of-state sales tax 

      15   returns -- 

      16        THE WITNESS:  I do.

      17        JUDGE GEARY:  -- for the company?  

      18        THE WITNESS:  I do.

      19        JUDGE GEARY:  All of them?  

      20        THE WITNESS:  Yes.

      21        JUDGE GEARY:  Now, you talked about San Diego books 

      22   and Sacramento books, but the San Diego books included 

      23   Palm Springs, Indio, Riverside also.  Right, or is that a 

      24   third set?  

      25        THE WITNESS:  There's three sets, technically.  
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       1        JUDGE GEARY:  Three sets.

       2        THE WITNESS:  There's Northern California, 

       3   San Francisco, not Sacramento; San Diego; and then 

       4   Palm Springs -- what we call Palm Springs, but it was 

       5   just -- just a name for the books.

       6        JUDGE GEARY:  And I think that one of the other 

       7   witnesses referred to it as the desert area -- 

       8        THE WITNESS:  Yes.

       9        JUDGE GEARY:  -- or something like that.  Okay.  

      10        THE WITNESS:  They're all interchangeable.  

      11        JUDGE GEARY:  Why did you check the sales tax figures 

      12   supplied by vendors?  You mentioned earlier that you 

      13   checked the sales tax figures.  I didn't understand why.

      14        THE WITNESS:  Oh, I was asked about did I ever look 

      15   into any of the particular vendor close-outs and I would 

      16   spot-check things to make sure that we applied -- sales 

      17   tax rates changed all the time, so I wanted to make sure 

      18   we were applying the proper sales tax percentages because 

      19   I was going to report the right number and even if we had 

      20   to go back to the vendor and say, "You didn't pay enough 

      21   sales tax," then we would go back to the vendor.

      22        JUDGE GEARY:  Was there ever an occasion when you 

      23   identified an error by the vendor and the percentage 

      24   collected that you actually had to go back to the vendor 

      25   and say, "You only collected this, but you're going to 
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       1   have to pay a different amount"?  

       2        THE WITNESS:  There was a time when I discovered the 

       3   sales tax rate that was applied on the first day was 

       4   wrong and they changed it.  

       5        JUDGE GEARY:  You talked a little bit about how the 

       6   promoters would -- I'll use term "audit," but they would 

       7   basically check on your numbers and that your company or 

       8   the Appellant would also check on the numbers supplied by 

       9   vendors; right?  

      10        THE WITNESS:  Correct.

      11        JUDGE GEARY:  How did you check on the vendors?  

      12        THE WITNESS:  Well, the vendors -- first of all, 

      13   it's -- it's not a very sophisticated system, but it does 

      14   work from the standpoint if you have a row of vendors or 

      15   you could even describe it as a row of bartenders, we 

      16   could figure out if somebody was stealing by what was 

      17   happening in the row. 

      18            So if you had 12 stations in a bar and you did a 

      19   pull -- which they're called pulls -- well, they would 

      20   pull the cash, and there was a thousand dollars, a 

      21   thousand dollars, $300, a thousand dollars, a thousand 

      22   dollars, you know there's a problem with the line on that 

      23   $300 pull. 

      24            And the same was true with the vendors.  If you 

      25   had a -- vendors in certain areas did a certain amount of 
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       1   volume and you could figure out that if this vendor was 

       2   doing, you know, this amount of money, this vendor next 

       3   to it should be doing a similar amount of money just 

       4   depending on the product or what might be there. 

       5            So it was a commonsense approach to it and if we 

       6   had an issue or we wanted to look at something, we would 

       7   send somebody out to look at them, a shopper or a -- you 

       8   know, somebody to do something or even stand there and 

       9   just watch them for a while.  I did it myself.

      10        JUDGE GEARY:  People might like pizza more than they 

      11   like Thai food, though, so how does that account for it?  

      12        THE WITNESS:  Yeah.  That's not -- it accounts for 

      13   that.  Spicy Pie was in an area all of its own.  They 

      14   were like -- they sold more pizza than I can possibly 

      15   imagine, so -- but, you know, the pizza guy -- excuse me.  

      16   The Thai guy wasn't likely to do way more than the 

      17   Mexican guy or vice versa.  

      18        JUDGE GEARY:  In looking at I think it's Exhibit 37, 

      19   the last -- one of the last exhibits that counsel asked 

      20   you about, there are percentage figures in the 

      21   second-to-last column to the right.

      22        THE WITNESS:  Correct.

      23        JUDGE GEARY:  Like the top one that I see for 

      24   California Pop Culture is 27 percent, but right under 

      25   that it looks like there's something for Johnny McGuire's 
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       1   for 32 and the numbers vary for -- between vendors or 

       2   among vendors; correct?  

       3        THE WITNESS:  Yes.

       4        JUDGE GEARY:  How does that work where some vendors 

       5   pay more than others, I guess?  

       6        THE WITNESS:  Some had higher gross margins.  So, for 

       7   instance, if you were just selling water and water was 

       8   cheap, it would -- you had to pay a higher percentage.  

       9   And then there were other people that were maybe a friend 

      10   of the promoter and they came in and they'd say, "Well, 

      11   I'm not going to pay 30 percent.  I'm going to pay 

      12   20 percent."  So you would have to accommodate them.

      13        JUDGE GEARY:  That was all negotiated at the front 

      14   end?  

      15        THE WITNESS:  Yeah.  It wasn't at the back end.

      16        JUDGE GEARY:  Okay.  You -- I think you said that you 

      17   came to know and to start working for BBC in around 

      18   2000 -- 

      19        THE WITNESS:  Yes.

      20        JUDGE GEARY:  -- first as an independent, private CPA 

      21   and much more recently after the time period that we're 

      22   considering as an employee.

      23        THE WITNESS:  Correct.

      24        JUDGE GEARY:  So during your earlier years, the years 

      25   leading up to the years that are at issue here and during 
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       1   the years at issue here, do you think that BBC had an 

       2   understanding regarding its obligation to retain source 

       3   documents to -- to show that the returns that they were 

       4   filing were accurate?  

       5        THE WITNESS:  We did retain records, yes.

       6        JUDGE GEARY:  And are those records -- is it your 

       7   understanding or belief that those records were among the 

       8   records seized?  Maybe "seized" is the wrong term, but 

       9   taken --

      10        THE WITNESS:  No.  "Seized" is the correct word.  

      11   They came to my office and seized my audit work papers 

      12   for the period in question.

      13        JUDGE GEARY:  Okay.  So it was pursuant to a search 

      14   warrant?  

      15        THE WITNESS:  Yes.  They showed up at my office and 

      16   took, with the Highway Patrol, and they came in with six 

      17   people and they took my records and they went into my 

      18   computer and they never gave them back, and I don't have 

      19   any work papers during this period.

      20        JUDGE GEARY:  Okay.  And when you say "during this 

      21   period," you mean that all of your documents that pertain 

      22   to BBC's business during the period that's at issue in 

      23   this appeal were seized in 2021 and have not been 

      24   returned to you?  

      25        THE WITNESS:  Correct, and more.  
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       1        JUDGE GEARY:  All right.

       2        THE WITNESS:  Other periods.

       3        JUDGE GEARY:  Okay.  Thank you.  That's all I have.  

       4        JUDGE RALSTON:  Thank you, Judge Geary.  

       5            Judge Kwee?  

       6        JUDGE KWEE:  I don't have any questions for the 

       7   witness.  Thank you.

       8        JUDGE RALSTON:  Okay.  Thank you. 

       9            We are now ready for Respondent's presentation.  

      10   You have approximately 25 minutes and can begin when 

      11   you're ready.

      12        MR. NOBLE:  On May 19th, 2016, Appellant was issued a 

      13   Notice of Determination for the period October 1st, 2008 

      14   through September 30th, 2013, for approximately 4.9 

      15   million dollars in tax and a 25 percent fraud penalty.  

      16   The determination is based on a February 2nd, 2016 audit 

      17   report which disclosed measures for unreported taxable 

      18   sales of about 54 million dollars, disallowed claimed 

      19   nontaxable sales of around 1 million and equipment 

      20   purchases subject to use tax of about 900,000.  

      21            The Department subsequently performed some 

      22   reaudits which resulted in reductions to these three 

      23   measures.  The measure for unreported sales, taxable 

      24   sales, was reduced to approximately 30.5 million; 

      25   disallowed claimed nontaxable sales was reduced to about 
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       1   930,000; and equipment purchases subject to use tax was 

       2   reduced to approximately 200,000.  

       3            The issues in this appeal are whether 

       4   adjustments are warranted to the measures for unreported 

       5   taxable sales and disallowed claimed nontaxable sales and 

       6   is whether the fraud penalty was properly imposed.  

       7            With respect to Appellant's unreported taxable 

       8   sales, during the audit, the Department noted a sales 

       9   account labeled 50-50 other party revenue with recorded 

      10   transactions totaling around 80 million dollars for the 

      11   liability period.  These amounts were not reported on 

      12   Appellant's sales and use tax returns. 

      13            The Department used the third quarter of 2013 as 

      14   a sample period and after accounting for any sales that 

      15   were not subject to tax such as resales, sales that 

      16   occurred out-of-state and commissions paid to Appellant 

      17   that were not part of Appellant's sales of tangible 

      18   personal property, found that sales of approximately 2.4 

      19   million dollars out of the 8.8 million-dollar sample 

      20   period were nontaxable sales. 

      21            The Department calculated a ratio of nontaxable 

      22   sales percentage of 26.97, which when applied to 

      23   Appellant's total sales in the 50-50 account resulted in 

      24   taxable sales of around 59 million.  

      25            The Department then added the 59 million in 
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       1   taxable sales to Appellant's other recorded taxable sales 

       2   to establish total audited sales of around 97 million 

       3   dollars, which when compared to reported taxable sales of 

       4   around 66 million dollars resulted in a deficiency 

       5   measure for unreported taxable sales of $30,582,801. 

       6            Section 6051 imposes sales tax on a retailer's 

       7   retail sales of tangible personal property in this state 

       8   measured by the gross receipts unless the sale is 

       9   specifically exempt or excluded from taxation by statute. 

      10            A retail sale is a sale for any purpose other 

      11   than resale and Section 1691 provides that the burden of 

      12   proving that a sale property is not at retail is on the 

      13   retailer unless they timely accept a resale certificate 

      14   from the purchaser.  

      15            Specific to caterers, Regulation 1603, 

      16   subdivision I, provides that tax applies to the entire 

      17   charge made by a caterer for serving meals, food and 

      18   drinks, including charges for dishes, silverware and any 

      19   charges for event planning and design or other service 

      20   fees if the charges are part of the caterer's furnishing 

      21   of meal, food and drinks.  

      22            When a taxpayer challenges a determination, the 

      23   Department has the burden to explain the basis of the 

      24   deficiency.  Where that explanation appears reasonable, 

      25   the burden shifts to the taxpayer to establish by a 
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       1   preponderance that adjustments are warranted.  

       2            Appellant only provided limited records with 

       3   respect to the transactions contained in the 50-50 

       4   account.  Specifically, Appellant has provided some sales 

       5   contracts for different music festivals and some vendor 

       6   sign-out sheets.  Because of the lack of complete 

       7   documentation, the Department was justified in using an 

       8   indirect audit method to verify Appellant's sales; and 

       9   pursuant to Audit Manual Section 0405.2, the projection 

      10   of errors from a sample period is a valid indirect audit 

      11   method.  

      12            As for the determined measure, the Department 

      13   accounted for nontaxable sales where it could be 

      14   established that the sale occurred out of state as well 

      15   as sales for resale. 

      16            With respect to the commission payments, 

      17   according to some of the contracts and sign-out forms 

      18   provided by Appellant as Exhibit D, there were some 

      19   events where Appellant sold beverages but hired other 

      20   vendors to sell the food.  The evidence indicates for 

      21   these events, the vendors collected tax reimbursement on 

      22   their sales and paid Appellant a percentage as a 

      23   commission fee for coordinating the event and providing 

      24   space for the venders to operate. 

      25            Accordingly, any commission payments received 
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       1   from these types of vendors are not part of Appellant's 

       2   sales of food or beverage; however, Appellant has not 

       3   provided contracts for all of the events in the sample 

       4   period or documents to verify which amounts represent 

       5   sales made by Appellant and which payments are not 

       6   subject to tax.  

       7            In absence of this evidence, the Department 

       8   removed all transactions that were identified as vendor 

       9   concessions and the Department's Exhibit M, Schedule R3 

      10   12b 1a3 contains a detailed list of the transactions in 

      11   which amounts were allowed.  

      12            Accordingly, the measure established by the 

      13   audit represents the best available evidence of 

      14   Appellant's taxable sales and thus the determination is 

      15   reasonable.  As such, the burden shifts to Appellant to 

      16   establish that adjustments are warranted.  

      17            Appellant has not provided any further 

      18   documentation establishing that there are additional 

      19   out-of-state sales or sales for resale for this measure. 

      20            With respect to Appellant's commission payments, 

      21   Exhibits 30 through 36 contain some documents for four 

      22   festivals that are part of the sample period; however, 

      23   the documentation is incomplete.  Specifically, there are 

      24   only some vendor sign-out forms and what appear to be 

      25   spreadsheets or QuickBooks with total sales figures, but 
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       1   there are no receipts or source documents to verify the 

       2   amounts in the spreadsheets.  

       3            In addition, the Department has already removed 

       4   line items for these festivals that were identified as 

       5   vendor concessionaires. 

       6            Appellant also provided some documentation for 

       7   Coachella; however, the festival is not part of the 

       8   sample period, so no adjustments for Coachella are 

       9   warranted for this liability period.  

      10            With respect to the discussion today about the 

      11   records being taken pursuant to a search warrant, that 

      12   occurred in October of 2021.  This appeal was filed with 

      13   OTA in August of 2019, or 2019, I believe, and the appeal 

      14   and the decision were issued well before these records 

      15   were taken.  The Sales and Use Tax Code requires that a 

      16   taxpayer maintain these records and provide them upon 

      17   audit. 

      18            So I understand there's a contention that they 

      19   do have these records and these records would prove that 

      20   further adjustments are warranted and that they can no 

      21   longer provide these records now because they were taken 

      22   in October of 2021, but the point is that they had ample 

      23   time before that when the records were in their 

      24   possession to provide these.  

      25            With respect to sales for resale, during the 
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       1   audit, the Department found an account for Appellant's 

       2   San Diego location labeled as catering sales, nontaxable, 

       3   which totaled a little over $1,000,000; however, 

       4   Appellant was unable to provide resale certificates for 

       5   these transactions. 

       6            The Department allowed sales as nontaxable where 

       7   the evidence established that the sales were, in fact, 

       8   sales for resale.  Specifically, the Department allowed 

       9   sales where the purchaser had an active seller's permit 

      10   open at the time of purchase, the purchaser's website 

      11   indicated that they may be in the business of purchasing 

      12   food for resale, and where the purchase volume and 

      13   frequency was indicative of a purchase for resale. 

      14            The Department's examination resulted in a 

      15   taxable measure, a reaudited taxable measure, of 

      16   $935,584.  

      17            As previously stated, there's a presumption that 

      18   all receipts are subject to tax and the retailer has the 

      19   burden to establish otherwise unless the retailer accepts 

      20   a timely and valid resale certificate.  Regulation 1668, 

      21   subdivision e, provides that if a seller does not take a 

      22   valid and timely resale certificate, the seller may be 

      23   relieved of the liability only if they can prove that the 

      24   property was, in fact, resold by the purchaser prior to 

      25   intervening use; that the property is being held for 
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       1   resale; or that the purchaser paid tax to the Department 

       2   on its consumption of the property.  

       3            We don't have any further resale certificates in 

       4   evidence for these transactions or proof that they were 

       5   accepted; therefore, the burden shifts to Appellant to 

       6   establish that the questioned sales were, in fact, 

       7   nontaxable sales for resale.  Appellant has not provided 

       8   further documentation; therefore, no adjustments are 

       9   warranted to this measure.  

      10            As far the fraud penalty, Section 6485 provides 

      11   that if any part of the sufficiency determination is due 

      12   to fraud or intent to evade the sales and use tax law, a 

      13   penalty of 25 percent shall be imposed. 

      14            The Taxation Code does not define fraud, but 

      15   there are many federal precedents such as Bradford versus 

      16   Commissioner and Tenzer versus Superscope that provide 

      17   guidance. 

      18            Fraud is generally defined as an intentional 

      19   wrongdoing on the part of a taxpayer with the specific 

      20   intent to avoid a tax known to be owed and must be proven 

      21   by clear and convincing evidence.  While fraud cannot be 

      22   presumed, it is rare to find direct evidence of fraud.  

      23   Accordingly, fraud may be proven by circumstantial 

      24   evidence. 

      25            The circumstantial evidence indicative of fraud 
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       1   includes, but is not limited to, substantial 

       2   discrepancies between recorded and reported amounts that 

       3   cannot be explained, evidence that tax reimbursement is 

       4   properly charged but not reported, inadequate records, 

       5   failure to cooperate with tax authorities, and a lack of 

       6   credibility and testimony. 

       7            Federal courts have also concluded that the mere 

       8   omission of reportable income is not sufficient to 

       9   warrant a finding of fraud, but repeated understatements 

      10   in successive years when coupled with other circumstances 

      11   showing an intent to conceal or misstate taxable tax 

      12   income present a basis for inferring fraud. 

      13            We first note that the total deficiency measure 

      14   of approximately 31.7 million dollars represents an error 

      15   rate of 47.7 percent when compared to Appellant's 

      16   reported taxable sales of 66 million dollars.  This means 

      17   that for every dollar Appellant reported, there was 

      18   almost an additional dollar that it failed to report. 

      19            While Appellant asserts that most of this amount 

      20   represents sales that occurred outside of the state, 

      21   nontaxable sales for resale and commissions, Appellant 

      22   has failed to establish that any adjustments to these 

      23   measures are warranted.  

      24            In addition, Appellant's Exhibits 30 through 39 

      25   show that Appellant made substantial sales of beverages 
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       1   during festivals that it recorded in its 50-50 account; 

       2   that Appellant calculated the sales tax due from these 

       3   sales and failed to report them on its returns. 

       4            Appellant has failed to provide a reasonable 

       5   explanation for these discrepancies, especially the 

       6   unreported sales it made during the festivals and, thus, 

       7   Appellant's failure to report almost half of its taxable 

       8   gross receipts is compelling evidence of fraud.  

       9            In addition, according to Audit Schedule 12A(4), 

      10   Appellant's records show that it accrued sales tax 

      11   reimbursement of $6,847,268 but only reported tax of 

      12   $5,669,278, a difference of almost 1.2 million.  This 

      13   establishes that Appellant properly charged and collected 

      14   sales tax reimbursement, accrued these amounts in its 

      15   books, and failed to accurately report these amounts and 

      16   thus is further evidence of fraud.  

      17            Plus, we note that Appellant has held a seller's 

      18   permit since 1995 and that despite being in business for 

      19   over 25 years, Appellant failed to maintain adequate 

      20   books and records for the sales in its 50-50 account and 

      21   accurately report its taxable sales. 

      22            Additionally, Appellant was previously audited 

      23   for the period October 1st through September 30th, 2008, 

      24   which ultimately resulted in a deficiency measure of 

      25   approximately 14.7 million dollars and included measures 
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       1   for unreported taxable sales and disallowed sales for 

       2   resale. 

       3            The audit report for this period was issued on 

       4   August 25th, 2011 and the Notice of Determination was 

       5   issued on June 21st, 2012, almost one year before the 

       6   third quarter of 2013 sample period used in the current 

       7   audit; however, there were no improvements in Appellant's 

       8   recordkeeping afterwards and it continued to 

       9   substantially underreport its taxable sales. 

      10            Accordingly, Appellant's repeated 

      11   understatements throughout the liability period, despite 

      12   being in business for over 25 years and going through a 

      13   prior audit, is further compelling evidence of fraud.  

      14            In summary, the evidence establishes that 

      15   Appellant had considerable business experience, including 

      16   a prior audit; kept books and records demonstrating that 

      17   it properly charged and collected tax reimbursement for 

      18   some sales and that it even calculated the tax due from 

      19   its own sales during various festivals which it failed to 

      20   report.  Therefore, the fraud penalty is supported by 

      21   clear and convincing evidence of intent to evade the 

      22   payment of tax and the penalty was properly imposed.  

      23            For all of the foregoing reasons, no further 

      24   adjustments are warranted and this appeal should be 

      25   denied.  Thank you. 
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       1        JUDGE RALSTON:  Thank you.  Does that conclude your 

       2   presentation?  

       3        MR. NOBLE:  Yes, ma'am.

       4        JUDGE RALSTON:  Thank you.  

       5            Judge Geary, did you have questions for 

       6   Respondent?  

       7        JUDGE GEARY:  Can I defer to Judge Kwee and yourself 

       8   first?  

       9        JUDGE RALSTON:  Sure.  

      10            Judge Kwee, did you have any questions?  

      11        JUDGE KWEE:  Hi.  Yes.  

      12            Well, the first question is just the 2005 and -- 

      13   to 2008, was that the very first audit?  There was no 

      14   audit from 1995 to 2005?  

      15        MR. NOBLE:  Yes.

      16        JUDGE KWEE:  Okay.  And before I ask my second 

      17   question, I'll just preface it by saying that OTA's going 

      18   to issue a written decision, so OTA hasn't made a 

      19   decision at this point.  This is just a question that if 

      20   in the decision that we issue OTA determines that the 

      21   fraud penalty wasn't applicable, does CDTFA have a 

      22   position on whether the negligence penalty would instead 

      23   apply instead of the fraud penalty, assuming that OTA -- 

      24        MR. NOBLE:  In assuming that OTA did not find that 

      25   there was clear intent to evade the payment of tax, the 
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       1   Department would most certainly assert that they were at 

       2   minimum negligent in reporting, yes.

       3        JUDGE KWEE:  Okay.  And is this something that CDTFA 

       4   would be willing to provide post-hearing briefing on?  

       5   Because I don't believe the parties have briefed the 

       6   issue of negligence.  I guess the question is, yeah, is 

       7   that something that you would be willing to provide 

       8   briefing on?  

       9        MR. NOBLE:  Yes, sir.

      10        JUDGE KWEE:  Okay.  And for Appellant's 

      11   representative, would you -- was that something that you 

      12   would also be willing to provide briefing on if OTA 

      13   requested on whether or not the negligence penalty could 

      14   apply in the event that the fraud penalty is 

      15   inapplicable?  

      16        MR. MC LAUGHLIN:  Appellant would appreciate the 

      17   opportunity to brief that.  It has never become an issue 

      18   and I don't believe it was listed on the Notice of 

      19   Determination, so it would be -- I would welcome that 

      20   opportunity.

      21        JUDGE KWEE:  Okay.  I am going to hold that over 

      22   because my understanding is that you have a pending 

      23   motion for additional briefing as it stands, so I'm going 

      24   to let the lead ALJ address that after you have your 

      25   rebuttal.  So I'll turn it back to Judge Ralston at this 
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       1   time.  Thank you.  

       2        JUDGE RALSTON:  Okay.  Thank you.  We are ready for 

       3   your rebuttal.  You have approximately ten minutes.

       4        JUDGE GEARY:  Actually, I -- 

       5        JUDGE RALSTON:  Oh, I'm sorry.  Judge Geary, please.  

       6        JUDGE GEARY:  I'm sorry.  I deferred.  I still had 

       7   some questions.  

       8            Mr. Noble, you said something about the 

       9   Appellant not providing documents such as receipts.  Were 

      10   you referring to receipts that the vendors might have had 

      11   for sales?  

      12        MR. NOBLE:  The vendor receipts would certainly help 

      13   derive commission payments and such; but, you know, we've 

      14   heard a lot of testimony today about point-of-sale 

      15   systems.  I believe Square computing was mentioned.  I 

      16   think what we really would like to see is the receipts 

      17   evidencing what Appellant's alcohol sales were during the 

      18   festivals but really generally source documents, source 

      19   documents that help verify the close-out sheets.

      20        JUDGE GEARY:  I want to ask you a little bit about 

      21   the documents that were seized; and you may know nothing 

      22   about it, but I need to explore this a bit.

      23        MR. NOBLE:  Yes, sir.

      24        JUDGE GEARY:  I think you -- part of the argument was 

      25   that before the date those documents were seized, 
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       1   Appellant had an opportunity to marshal and present 

       2   evidence at that point to CDTFA or BOE.  Does CDTFA -- or 

       3   are you able to identify for us what exactly was included 

       4   in the documents that were seized?  

       5        MR. NOBLE:  I cannot and even if I could, I would not 

       6   know.  We -- Investigations is kind of a separate 

       7   sealed-off branch from CDTFA and we are not really privy 

       8   to a taxpayer being under investigation until 

       9   post-investigation and a determination has been issued 

      10   and then we kind of get to see all the documents. 

      11            To be perfectly honest with you, it was when the 

      12   exhibit index was released and all the Appellant's 

      13   exhibits were provided to us that I saw the memorandums, 

      14   and it was the first I learned of any sort of search 

      15   warrant.  

      16        JUDGE GEARY:  Do you know whether the investigative 

      17   division or the CHP provides a receipt to identify all 

      18   the documents that were seized? 

      19        MR. NOBLE:  Perhaps Jason Parker can help.

      20        MR. PARKER:  I believe the Investigations Bureau goes 

      21   through and makes a record of all the items that were 

      22   seized.  I'm not sure the involvement of CHP in doing 

      23   that, but I know that the Investigations Bureau goes 

      24   through and makes a list of everything.  We don't have 

      25   access to it ourselves, as Mr. Noble mentioned, but they 
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       1   do make that as part of the evidence.  

       2        JUDGE GEARY:  Do -- do you know, Mr. Parker, whether 

       3   or not that list is made available to the individual or 

       4   entity from whom the documents are seized?  

       5        MR. PARKER:  As I have not been involved in 

       6   Investigations Bureau, I'm not aware of how that's 

       7   exactly handled.

       8        JUDGE GEARY:  Does -- does CDTFA dispute what is 

       9   apparently the contention of the Appellant that all 

      10   documents that pertain to the periods that are at issue 

      11   in this appeal and in this hearing were seized in 2021?  

      12        MR. NOBLE:  We don't have knowledge.  I can't tell 

      13   you one way or another, so I don't concede it.

      14        JUDGE GEARY:  All right.  Thank you.  Those are all 

      15   the questions that I have.

      16        JUDGE RALSTON:  Thank you. 

      17            And Mr. McLaughlin, you have your rebuttal now.  

      18   Thank you.

      19        MR. MC LAUGHLIN:  Thank you, your Honor. 

      20            I just wanted to highlight a couple of different 

      21   things that I heard. 

      22            First and foremost from Respondent was a concern 

      23   that source documentation from POS systems has not been 

      24   available.  Your Honors heard testimony earlier today 

      25   that up until almost the very end of this audit period, 
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       1   no or extremely limited amounts of credit card 

       2   transactions occurred.  It was almost exclusively in 

       3   cash.  Therefore, the absence of point-of-sale 

       4   transaction information should not be something held 

       5   against Appellant, because it did not exist.  

       6            I also go back to an earlier point made in the 

       7   opening statement that by CDTFA's own accounts, when it 

       8   came to the federal income tax reporting, the taxpayer 

       9   was off by less than 1 percent.  Again, it would be 

      10   unfitting for somebody who was truly seeking to defraud 

      11   federal agencies to be so accurate with respect to one 

      12   aspect, i.e. income tax, and, as CDTFA alleges, grossly 

      13   misstated with respect to another.       

      14            The reason must be a simple misunderstanding as 

      15   to what is taxable and not taxable and as we know from 

      16   case precedent, ignorance, bad advice, misunderstandings 

      17   of the law, which the oral testimony today corroborated, 

      18   are not fraudulent. 

      19            We have heard and received absolutely nothing 

      20   else from CDTFA other than the fact that the numbers are 

      21   big, they had a previous audit of which we have 

      22   discussed; the Appellant continues to believe is 

      23   misstated. 

      24            Had it not been for Mr. Dressel's near 

      25   life-threatening ailment, it is likely that an option 
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       1   letter response would have been filed and we would have 

       2   continued to see a reduction in the first audit as we 

       3   have in the second audit.  

       4            These items do not suggest a taxpayer who was 

       5   evading a tax known to be due and owing.  It doesn't even 

       6   establish that they knew they owed it. 

       7            We have heard nothing else and I trust that this 

       8   board will come to the same conclusion that SBE did 

       9   itself in the first audit, that there was no fraudulent 

      10   intent.  Thank you, your Honors.  

      11        JUDGE RALSTON:  Thank you.  

      12            I'm going to check with my panel members one 

      13   more time to see if there are any additional questions.  

      14            Judge Geary?  

      15        JUDGE GEARY:  No.  Thank you.  

      16        JUDGE RALSTON:  Thank you. 

      17            And Judge Kwee?  

      18        JUDGE KWEE:  I don't have any further questions.  

      19   Thank you.  

      20        JUDGE RALSTON:  Okay.  Thank you. 

      21            With regard to the motion that was requested 

      22   earlier for additional briefing, I'm going to go ahead 

      23   and grant that and give the -- we'll have Appellant's 

      24   brief due first within 30 days and then Respondent will 

      25   have the option to respond within 30 days after receipt 
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       1   of Appellant's brief. 

       2            We also -- and I will send out an order with 

       3   this information to be clear, but we also would like the 

       4   parties to address the issue raised by Judge Kwee that if 

       5   this panel were to determine that the fraud penalty does 

       6   not apply in this case, would the negligence penalty 

       7   apply and be appropriate?  

       8            Is that a correct statement, Judge Kwee?  

       9        JUDGE KWEE:  Yes.  That's -- I'm sorry.  I didn't 

      10   have the microphone on.  Yeah.  That summarizes the 

      11   question I had.  Thank you.

      12        JUDGE RALSTON:  Yes?  

      13        MR. NOBLE:  With respect to the post-hearing briefing 

      14   on the witness testimony today, I just wanted to make 

      15   sure, if we could narrow or be specific, there's not 

      16   going to be any further argument or anything like that.  

      17   My understanding is we're going to have a summary or a 

      18   recap of the witness testimony that was provided; 

      19   correct?  

      20        JUDGE RALSTON:  Is that correct, Mr. McLaughlin?  

      21   That's my understanding also.

      22        MR. MC LAUGHLIN:  Yeah.  I will brief and present a 

      23   statement of facts and the arguments and the law as we've 

      24   provided it and address the question from Judge Kwee 

      25   and --
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       1        JUDGE RALSTON:  Okay.

       2        MR. MC LAUGHLIN:  My question, your Honor, the 30 

       3   days, is that from today or from the delivery of the 

       4   transcript?  

       5        JUDGE RALSTON:  Let's make it from the delivery of 

       6   the transcript.  

       7        MR. MC LAUGHLIN:  Thank you.

       8        JUDGE KWEE:  I'm sorry to jump in there.  The 

       9   transcript sometimes takes 60 days to arrive.  So my 

      10   understanding is it would be 30 days from the date of the 

      11   order going out, which probably will come within a week 

      12   from today's date.

      13        JUDGE RALSTON:  Okay.  So what I'll do is I'll issue 

      14   my order and then I'll put the due date in there, but it 

      15   will be 30 days from the date of my order. 

      16            If the transcript is not available at that time, 

      17   this hearing will be on OTA's YouTube page, so the 

      18   parties can refer to that for additional information.

      19        MR. MC LAUGHLIN:  Thank you, your Honor.  

      20        JUDGE RALSTON:  Thank you.  And it will be up later, 

      21   later today.  

      22            Okay.  So that being taken care of, I don't 

      23   think there are any additional questions. 

      24            So today's hearing in the appeal of F & B 

      25   Associates, Inc. is now adjourned and the record will be 
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       1   held open for additional briefing.  After additional 

       2   briefing is complete, the judges will meet and decide 

       3   your case and send our written decision, but you should 

       4   be expecting an order with this information in about a 

       5   week or so. 

       6            And there are no hearings -- no further hearings 

       7   today, so we are adjourned.  Thank you.  

       8            (Proceedings concluded at 1:57 p.m.)
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