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FRESNO, CALI FORNI A; WEDNESDAY, OCTOBER 18, 2023
11: 00 A M

JUDGE STANLEY: Let's go on the record. This is the
appeal of Singh, case nunber 221111782. C(October 18th,
2023. And the tine is approximtely 11: 00 a. m

Once again, |'mJudge Stanley, and | will conduct
this hearing using OTA's small case procedures.

|"mgoing to ask you to identify yoursel ves and
who you represent, if you are a representative, starting
wi th the appellant, please.

MR. LADHAR: H, Judge. This is Manreet Ladhar, and
"' mrepresenting Davindra Singh.

JUDGE STANLEY: Thank you.

And you have two w tnesses or one?

MR. LADHAR: Just one. His sister, Rajdeep Kaur.

JUDGE STANLEY: Okay. And I'll check back with you on
that in a mnute.

Franchi se Tax Board?

MR. TUTTLE: M nane is Topher Tuttle, representing
Franchi se Tax Board. And with ne is Jacqueline Zunaet a,
al so of Franchi se Tax Board.

JUDGE STANLEY: Okay. Welcone to the Ofice of Tax
Appeal s. OTA is independent of the Franchise Tax Board

and any ot her tax agency. W're staffed by our own tax
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experts and we have -- we're not a court, but we're an
i ndependent appeal s panel .

The only evidence that we have in our record is
what has been submtted on appeal, so anything that was
sent to the Franchise Tax Board may -- and wasn't sent
to us would not be in our records, so just to nmake that
cl ear.

The issue to be decided in this appeal is whether
appel |l ant has established error in Franchise Tax Board's
proposed assessnent for taxable year 2019.

| have appell ant had not submtted any exhibits
prior to the prehearing conference and then submtted a
January 2019 bank statenent and a Decenber 2019 bank
statenent prior to the deadline that we set at
prehearing conference. | wll mark themas Exhibits 1
and 2 respectively.

(Appellant's Exhibits 1 and 2 were marked for
identification.)
JUDGE STANLEY: M. Tuttle, does the Franchise Tax
Board object?
MR TUTTLE: No.
JUDGE STANLEY: Okay. So those will be admtted
wi t hout obj ecti on.
(Appellant's Exhibits 1 and 2 were admtted.)
JUDGE STANLEY: Franchise Tax Board submtted Exhibits

Kennedy Court Reporters, Inc.
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A through F.

And, M. Ladhar, you had stated at the prehearing
conference that you didn't have copies, but you did get
the ones that were sent out with nmy m nutes and orders?

MR, LADHAR:  Yes.
JUDGE STANLEY: kay. (Good.

And at this time, do you have any objection to
adm tting those exhibits?

MR LADHAR:  No.
JUDGE STANLEY: Okay. So Exhibits A through F will
al so be adm tted.
(Departnent's Exhibits A-F were admtted.)
JUDGE STANLEY: We have one witness: M. Kaur. |'m
going to just swear you in prelimnarily so that we have
t hat taken care of.

Wul d you rai se your right hand, please?

RAJDEEP KAUR,
called as a w tness,
was adm ni stered the oath
and testified as foll ows:
JUDGE STANLEY: We'll start with appellant's
presentation. M. Ladhar has asked for 45 m nutes,
including witness testinony. So you may begi n when

ready. You can nmake a statenment first. You can have

Kennedy Court Reporters, Inc.
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Ms. Kaur testify in a narrative or ask her questions.

However you want to proceed.

PRESENTATI ON

MR. LADHAR: Yeah. | haven't tal ked to Rajdeep
before, so | was wondering if we could just see her and
get her testinony first.

JUDGE STANLEY: Ch, sure. She'll need to be near the
m cr ophone.

MR. LADHAR:  Sure.

M5. KAUR He is ny brother, so he -- from 19 he was
starting drugs, so he was -- have no job. And then
and then ny dad was helping him And we sent himto
India to stop taking the drug and then have sone --
i ke, take care over there. And so he have no job,
nothing. And I'mthe one -- and ny dad was taking over
the food, clothes and everything, whatever he needed.
And so -- until now. And then, finally, now he has a
j ob now.

JUDGE STANLEY: |Is that what you wanted to say?

M5. KAUR  Yes.

JUDGE STANLEY: Okay. M. Tuttle, does Franchi se Tax
Board have any questions?

MR TUTTLE: No, not at this tine.

JUDGE STANLEY: Okay. And | do, because this is

Kennedy Court Reporters, Inc.
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specifically about the house.

Can you pl ease address the how t he house was being

paid for?
M5. KAUR The -- ny husband's -- | nean, ny brother's
w fe who take care of those -- the house. She's the one

who pay everything and --

JUDGE STANLEY: Ckay. And how do you know this? You
know j ust because he told you that?

M5. KAUR Yeah. He told ne everything.

JUDGE STANLEY: M. Singh, would you like to be sworn
in and testify so that you can explain that as well?

MR, SINGH  Yes.

JUDCGE STANLEY: Can you pl ease raise your right hand?

DEVI NDRA SI NGH,
called as a wtness,
was adm ni stered the oath

and testified as foll ows:

JUDGE STANLEY: Ckay. Thank you.
You can go ahead and tell nme whatever details
about that that you would like to.
MR SINGH Okay. | was a drug addict. And then ny
house, taking care of -- my house, ny wife was taking

care of all the bills and stuff. So | was just getting

Kennedy Court Reporters, Inc.
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the help fromny sister and ny dad a little bit. And

t hen what ever noney we just get or, like -- she was

wor king at that tinme. She had a job, so she paid -- she
paid the paynents and stuff. So that's how we paid the
paynents. It was her help.

And then ny sister and ny dad, they was hel pi ng
with the food and they hel ped with the cl othes and
stuff. But since | sold that house, |'ve been |iving
with ny dad.

JUDGE STANLEY: M. Tuttle, do you have questions for
M. Singh?

MR TUTTLE: No.

JUDGE STANLEY: So can you expl ain how your wfe
paid -- nade the nortgage paynents? How did she do it?
Did she give it to you? D d she pay it directly?

MR. SINGH She paid it directly. Sometines she put
some noney in ny account. It go frommy account.
Sonmetimes she paid directly.

JUDGE STANLEY: kay. And the bank statenents that
you submtted, did those show her paynents?

MR. LADHAR. It only shows a few of them If you go
to the bank statenents, only two paynents went through
to the nortgage conpany for 2019.

JUDGE STANLEY: Well, we only have two bank

statenents, so -- do you have the rest of themor is

Kennedy Court Reporters, Inc.
800. 231. 2682

10



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

there a way to -- I'mjust wondering if there's a way
t hat you can show us evidence that this is howit
happened.

MR. LADHAR. Only two paynents went out from his bank
account. And the rest, we don't know how she paid it.
The service can sumon them and get themfromthe
nort gage conpany.

JUDGE STANLEY: Are those the bank statenents you are
| ooking at?

MR. LADHAR:  Yes.

JUDGE STANLEY: Ckay. | think it would be hel pful for
the Ofice of Tax Appeals and for the Franchi se Tax
Board to have copies of all of themfor 2019, because
then it wll show whether paynents were goi ng out of the
account toward the nortgage or not.

Can | take a recess and ask the staff to make --

MR. LADHAR: There are two that | can see here.

JUDGE STANLEY: Two statenents?

MR. LADHAR. On -- this is a January -- Decenber 6,
2019, to January 7th statenent. And then there is
Cctober 5, '19, to Novenber 6th paynent to the nortgage.
The rest of the nonths, don't have that.

JUDGE STANLEY: | understand, M. Ladhar. Wat |I'm
asking is if we could take copies of the entire year's

worth and have that reviewed by the Franchi se Tax Board.

Kennedy Court Reporters, Inc.
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MR. LADHAR: Sure. No problem

JUDGE STANLEY: So I'mgoing to recess for
approxi mately 10 mnutes. |If you would hand those to
Cl audia, then we'll resune.

M5. ZUMAETA: Judge Stanley, | just want to confirm
with the appellant that you guys are okay with
submtting all of those. | didn't want to take anything
fromthemthat they don't feel confortable providing.

MR. LADHAR: That's fine.

M5. ZUMAETA: Okay. Thank you.

JUDGE STANLEY: Thanks for clarifying, M. Zunaeta.

(O f the record)

JUDGE STANLEY: Let's go back on the record.

M. Tuttle, have you had enough opportunity to
review the docunents that were presented?

MR. TUTTLE: Yes, we have. Thank you.

JUDGE STANLEY: Do you have any objection to admtting
theminto the record?

MR. TUTTLE: W have no objection to them being
adm tted.

JUDGE STANLEY: Okay. So this will be admtted as --
t hese bank statements will be admtted as appel | ant
Exhi bit 3.

(Appellant's Exhibit 3 was admtted.)
JUDGE STANLEY: So after this, M. Tuttle, do you have

Kennedy Court Reporters, Inc.
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any followup questions for the witness, for M. Singh?

MR. TUTTLE: We do not have any w tness questions.

JUDGE STANLEY: Okay. | had one additional,
M. Si ngh.

s this your only bank account?

MR, SINGH  Yes.

JUDGE STANLEY: | see a lot of transfers in from
anot her account. Do you know whose account that woul d
be?

MR. SINGH |'mnot a hundred percent sure. Most
likely it's ny wife's account.

JUDGE STANLEY: There's -- for exanple, | see it's an
account ending in 1193 and there's $500 here, $200
t here, $300, $250. So --

MR. SINGH Those cane from her, yes.

JUDGE STANLEY: That woul d be deposits fromyour wfe?

MR SINGH  Yes.

JUDGE STANLEY: Thank you for clarifying.

Do you have anything else that you want to tell ne

at this tinme?

MR. SINGH Not really.

JUDGE STANLEY: Okay. And, M. Ladhar, do you have
anything that you would like to -- do you have a
statenment that you would |i ke to make?

MR. LADHAR: Judge, |I'd just like to say that service

Kennedy Court Reporters, Inc.
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det erm ned based on the interest paid is $13,000, and
t hey determ ned based on that, that ny client should be
maki ng $81, 000.

Wiile | been -- | have experience being an agent,
so | really see the point, because they want everybody
to file their tax returns. Wen -- it was too |late for
nme to talk to an agent, because it already went to the
appeals by the tinme it conmes to ne.

But ny perception for this is, even when | was an
agent for 10 years, | was not neking that nuch. And I
don't know if anybody makes in -- wthout any education
and being a drug addict that can make $81, 000. And the
services base their taxes on -- so l'd really like you
to consider the situation for ny client and what we
presented to you. Thank you.

JUDGE STANLEY: Okay. Thank you.

"1l address sonme of the other exhibit issues
after we finish up everything else. So I'mgoing to
turn to M. Tuttle for the Franchise Tax Board's

present ati on.

PRESENTATI ON
MR. TUTTLE: Thank you
Good norning. M nane is Topher Tuttle and I'm

representing respondent, Franchise Tax Board, today.

Kennedy Court Reporters, Inc.
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Wth nme is Jacqueline Zumaeta, also representing
respondent.

At issue today is, first, whether appellant has
established error in FTB' s proposed assessnent for the
2019 tax year.

Second, whet her appellant has establi shed
reasonabl e cause to abate the delinquent filing penalty.
And, third, whether interest may be abated.

Turning to the first issue, FTB' s assessnent is
based on nortgage interest paid under his nane during
tax year 2019. Based on these paynents, FTB's rather
conservative incone ratio indicates appell ant househol d
i ncome exceeded $81, 000; thus, when appellant failed to
file a tax return, FTB issued a proposed assessnent
based on this incone estimate.

Al t hough appellant clainms to have earned no i ncone
during tax year 2019, appellant has not provided
docunmentation to establish that he was unable to work
because of a drug addiction.

Appel I ant has provided |limted bank statenents,
whi ch do not give a full picture of appellant househol d
finances. |In particular, respondent notes that the
statenment with the | argest deposits is mssing a page
showi ng the source of the deposits and the designation

of the wi thdrawal s.

Kennedy Court Reporters, Inc.
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I n addi tion, appellant has not provided any
docunentation of his purported drug addiction, such as a
doctor's statenent or records of admttance to a drug
treat ment center.

Al t hough appel | ant spouse filed a married filing
separate tax return for tax year 2019, her reported
i ncone was only $46, 000. Appellant nortgage interest
paynents indicate that his househol d i ncone exceeded
$81, 000.

Unsupported assertions are insufficient to neet a
tax payer's burden of proof. And tax payer's failure to
provi de evidence that is wthin his or her control gives
rise to a presunption that such evi dence provi ded woul d
be unfavorabl e; thus, appellant has not nmet his burden
of proof to establish error in respondent’'s proposed
assessment .

Next, FTB properly inposed a delinquent filing
penal ty when appellant failed to tinely file a tax
return for tax year 2019. To date, appellant still has
not filed this tax return. Al though the delinquent
filing penalty may be abated upon a show ng of
reasonabl e cause, appell ant has not nade a reasonabl e
cause argument for abatenment of the delinquent filing
penalty. Thus, the penalty nmay not be abat ed.

Finally, regarding accrued interest, there is no

Kennedy Court Reporters, Inc.
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reasonabl e cause exception to the inposition of
interest, and appellant has not alleged or established
any of the statutory grounds for interest abatenent;

t hus, interest may not be abated in this matter.

I n concl usion, appellant has failed to satisfy his
burden of proof. Since appellant has not denonstrated
error in respondent's proposed assessnent or established
any grounds for abatenent of the penalty of interest,
respondent's action should be sustai ned.

| "' m happy to answer any questions that you nmay
have. Thank you.

JUDGE STANLEY: Thank you.

| don't have any questions at this time. So I'l
turn it back to you, M. Ladhar, if you want to respond
to anything that the Franchi se Tax Board sai d.

MR. LADHAR. Yes. M only reason is, |ike, okay, we
are requesting tax returnin '19. So the assessed -- ny
understanding is they already filed it, so we don't have
to keep on filing the tax returns. And we paid the tax
penal ties and interest already, so there should be no
bal ance right now. And that's why we didn't file the
tax return.

And until today, service already reviewed his
spouse's tax return to determ ne that she nmade $46, 000

I ncone.

Kennedy Court Reporters, Inc.
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| don't have any statistics to prove that a hone
and two people, they need $81,000 to survive on in
Fresno. But if that's -- the service think, then
don't think it's fair to ny client while he was addi ct
and surviving and thinking that he didn't nmake any
noney, so that's why he didn't file it. And his wfe
di d make the noney, so she filed it as married filing
separ at e.

Sol -- while | agree wwth the service that they
had to file and he should be filing sales, because he
thinks that he didn't nake it, that's not -- we tell
people if they didn't have the incone, they are not
supposed to file their tax returns.

So we are making it mandatory for clients that
they think they don't have any incone, then they have to
file it just because if interest -- paynents were nade
by the wife, third parties, that -- you know, so based
on that, he's supposed to be filing tax returns, even
t hough he's saying to everybody that he did not have
work that year. That's it.

JUDGE STANLEY: Ckay. | just have a clarification
guestion. Are you saying that you thought the Franchise
Tax Board filed a return for hin®

MR. LADHAR. Well, it says what does the return | ook

i ke and how nmuch is taxes and penalties and everything?

Kennedy Court Reporters, Inc.
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That's why when we cane al ong they said, "Pay the tax
that's owed right now, and then we can appeal it."

So we already did it. | nostly have experience
with IRS, so if they assess you and you don't owe
changes, you pay it and be done with it, because they
file your tax returns. | don't knowif -- they nmay be
different, so I'msorry on ny part.

JUDGE STANLEY: Can you clarify, M. Tuttle?

MR. TUTTLE: So respondent's proposed assessnment w ||
show, you know, incone estimtes and standard deduction
and, you know, tax due, a sinple calculation, but that
Is not a substitute return. Respondent does not file
returns on taxpayers' behal f.

MR. LADHAR: Thank you. We'IIl file that.

JUDGE STANLEY: Okay. Do you have anything nore to
add, M. Ladhar?

MR. LADHAR: No, Judge.

JUDGE STANLEY: | do have a follow up question for
M. Singh.

So I'm | ooking at the Decenber 2019 bank
statenment. |Is that the one show ng the house paynent
and the anount?

MR. LADHAR: It shows 1,751 in the nonth of Cctober
t hat was nade on Cctober 15th. It says "nortgage:

22335 (sic)." The next nonth it went up to 1, 826. 46.
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And they were in delinquent, and then that's why
they sold in '21.

JUDGE STANLEY: Can you repeat that |ast part?

MR. LADHAR: | said | just talked to him I|ike, who
was maki ng paynents in '21 and, you know, before they
sold the home. So he was telling nme because they were
not maki ng paynents for over a year, so -- but the
nort gage conpany gave thema tine, because of COVID, to
sell their hone. So then that's how they sold it.

They al so got sone insurance claimfor 14,700 in
2020 pertaining to a robbery or sonething in the house.

JUDGE STANLEY: Okay. Another clarifying question for
M. Tuttle: Has this been converted to a claimfor
refund? | thought | heard that they paid the tax.

MR. TUTTLE: So, I'msorry, | don't have that right in
front of me. That's sonething | can provi de post
heari ng.

JUDGE STANLEY: Ckay.

MR. TUTTLE: Post-hearing subm ssion.

JUDGE STANLEY: And | am probably |eaving the record
open, so..

MR. LADHAR: We do have a check copy that we sent out
in 2022.

JUDGE STANLEY: Ckay. Does anybody have anything el se

to present at this tinme?
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MR. LADHAR: No, nma'am

JUDGE STANLEY: Okay. |I'mgoing to hold the record
open. |If you think you can cone up with page 2, m ssing
page 2 of the January 2019 statenent.

MR. LADHAR: We'Ill | ook today when we go back. And if
there is, I wll upload it.

JUDGE STANLEY: Ckay. And for your other w tness who
couldn't be here today, would he be testifying to the
sane things that Ms. Kaur and M. Singh testified to?

MR. LADHAR: Most likely, | think.

JUDGE STANLEY: Ckay. So | take it that all the
information that they presented would just be duplicated
by him that we don't need to get himto do a wtness
declaration? |s that correct?

MR LADHAR:  Yes.

JUDGE STANLEY: Ckay.

MR. LADHAR: He only -- that's why he is still working
on the road.

JUDGE STANLEY: Ckay. And when we were goi ng through
t he bank statenents, | checked, and it | ooks |ike you
have upl oaded sone new docunents today.

MR. LADHAR: Only a tax return for '17, where they are
filing married -- filing joint, to show that -- his
wife's social and stuff. So at |east we can pull the

record.
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JUDGE STANLEY: Ckay. And then there is what's
| abel ed an "India visit record and wfe information."

s -- what do you see as the relevance of these
docunent s?

MR. LADHAR: W upl oaded because we were saying, |ike,
the wife nake the paynents, you know, so -- and we
didn't know the information, so he brought it the day
before yesterday. And then we just uploaded it to tel
this is the wfe. Because we don't have -- any way to
figure out how much she nade and stuff.

JUDGE STANLEY: Okay. |Is there a reason why these
weren't sent in by the deadline that | set?

MR. LADHAR: The record was not given to us, so it
cane this week. So that's why we submtted it. It's
only the first page of 1040.

JUDGE STANLEY: And you think that this will show --
the tax return -- the 2017 tax return, how does that
relate to the his circunstances in 2019?

MR. LADHAR: | think the last neeting we had we didn't
know her social or anything to -- for service to pul

any record, so it was advised that we need to give you

probably her social or sonmething so service can pull it
up, which they did.
JUDGE STANLEY: Ckay. Al right. | don't think that

these are going to be necessary for what we have to
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deci de here today. So unless the Franchi se Tax Board
would i ke themto be admtted as well, |'m probably not
going to admt them

M5. ZUVAETA: So | heard that you nentioned that
there's a record of a visit to India. That was one of
the things that we had requested, that if he had been in
I ndia receiving drug treatnent, that we would like to
see a record of that. So if that is one of the new
docunents that were just upl oaded, that may help.

JUDGE STANLEY: Okay. And you don't need information
about M. Singh's wife, |ike her social security?

M5. ZUVAETA: No. We wouldn't need that. W have
that information.

JUDGE STANLEY: The only thing | can say about the
bank account statenent is that it does show that her
account is the one that's depositing in here. So naybe
we should admt that after all. Ckay.

MR. LADHAR: Al so, | thought we submtted his passport
copies and letters before, that he was in India. |
don't know if you guys have that.

JUDGE STANLEY: Can | just say | do see the India
visit record. You uploaded that today. And |I do see
t he spouse information that includes her bank account
nunber so that we can cross-reference with these

statenents. And the first couple pages of a 2017 joint
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tax return is helpful. So I'll mark the India visit
record as Exhibit 4 and the wife's information as
Exhi bit 5.
(Appellant's Exhibits 4 and 5 were marked for
i dentification.)

JUDGE STANLEY: So I'mgoing to hold the record open
for you to get the page -- the mssing page 2. And |I'm
going to admt Exhibit 4 and 5 into the record.

(Appellant's Exhibits 4 and 5 were admtted.)

JUDGE STANLEY: And then how many days do you think
you'll need to get us that m ssing page?

MR. LADHAR: If we have it in the office, we'll upload
it today. And if not, then he needs --

MR SINGH |I'lIl go today and bring it.

MR. LADHAR: Probably a few days.

JUDGE STANLEY: I'mjust going to give you two weeks
to be safe. And after you submt that, then the Ofice
of Tax Appeals will acknow edge that you -- that we
received it. And I'Il -- we'll give the Franchi se Tax
Board 30 days to be able to review and respond to all
t he new exhi bits.

And what was the other question that you were
going to get back to ne about?

MR TUTTLE: You asked whether it had been converted

to claimfor refund, so we have provided that.
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JUDGE STANLEY: Okay. Geat.

So the witten opinion will be issued wthin
100 days of the -- of the closing of the record. So
that wll be after the Franchise Tax Board has submtted
its additional briefing. So that's when the clock
starts ticking for the hundred days. And wth that, I'm
going to recess, because we have a hearing that wll
begi n approximately at 1:00 p.m And thank you all for
com ng and participating.

(Proceedi ngs concluded at 11:45 a.m)

Kennedy Court Reporters, Inc.
800. 231. 2682

25



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

REPORTER S CERTI FI CATE

I, CYNTHI A P. HERNANDEZ, CSR NO. 13521, Certified
Short hand Reporter, certify;

That the foregoing proceedi ngs were taken before ne
at the tinme and place therein set forth.

That the testinony of the witness, the questions
propounded, and all objections and statenents nade were
recorded stenographically by ne and were thereafter
transcri bed;

That the foregoing is a true and correct transcript
of nmy shorthand notes so taken.

| further certify that | amnot a relative or
enpl oyee of any of the parties, nor financially
interested in the action.

| decl are under penalty of perjury under the |aws of
California that the foregoing is true and correct.

Dated this 10th Way of Novenber, 2023.

S

CYNTHI A P. HERNANDEZ, CSR NO. 13521
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       1         FRESNO, CALIFORNIA; WEDNESDAY, OCTOBER 18, 2023

       2                          11:00 A.M.

       3                            

       4       JUDGE STANLEY:  Let's go on the record.  This is the

       5    appeal of Singh, case number 221111782.  October 18th,

       6    2023.  And the time is approximately 11:00 a.m.

       7          Once again, I'm Judge Stanley, and I will conduct

       8    this hearing using OTA's small case procedures.

       9          I'm going to ask you to identify yourselves and

      10    who you represent, if you are a representative, starting

      11    with the appellant, please.

      12       MR. LADHAR:  Hi, Judge.  This is Manreet Ladhar, and

      13    I'm representing Davindra Singh.

      14       JUDGE STANLEY:  Thank you.

      15          And you have two witnesses or one?

      16       MR. LADHAR:  Just one.  His sister, Rajdeep Kaur.

      17       JUDGE STANLEY:  Okay.  And I'll check back with you on

      18    that in a minute.

      19          Franchise Tax Board?

      20       MR. TUTTLE:  My name is Topher Tuttle, representing

      21    Franchise Tax Board.  And with me is Jacqueline Zumaeta,

      22    also of Franchise Tax Board.

      23       JUDGE STANLEY:  Okay.  Welcome to the Office of Tax

      24    Appeals.  OTA is independent of the Franchise Tax Board

      25    and any other tax agency.  We're staffed by our own tax
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       1    experts and we have -- we're not a court, but we're an

       2    independent appeals panel.

       3          The only evidence that we have in our record is

       4    what has been submitted on appeal, so anything that was

       5    sent to the Franchise Tax Board may -- and wasn't sent

       6    to us would not be in our records, so just to make that

       7    clear.

       8          The issue to be decided in this appeal is whether

       9    appellant has established error in Franchise Tax Board's

      10    proposed assessment for taxable year 2019.

      11          I have appellant had not submitted any exhibits

      12    prior to the prehearing conference and then submitted a

      13    January 2019 bank statement and a December 2019 bank

      14    statement prior to the deadline that we set at

      15    prehearing conference.  I will mark them as Exhibits 1

      16    and 2 respectively.

      17                (Appellant's Exhibits 1 and 2 were marked for

      18                identification.)

      19       JUDGE STANLEY:  Mr. Tuttle, does the Franchise Tax

      20    Board object?

      21       MR. TUTTLE:  No.

      22       JUDGE STANLEY:  Okay.  So those will be admitted

      23    without objection.

      24                (Appellant's Exhibits 1 and 2 were admitted.)

      25       JUDGE STANLEY:  Franchise Tax Board submitted Exhibits
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       1    A through F.

       2          And, Mr. Ladhar, you had stated at the prehearing

       3    conference that you didn't have copies, but you did get

       4    the ones that were sent out with my minutes and orders?

       5       MR. LADHAR:  Yes.

       6       JUDGE STANLEY:  Okay.  Good.

       7          And at this time, do you have any objection to

       8    admitting those exhibits?

       9       MR. LADHAR:  No.

      10       JUDGE STANLEY:  Okay.  So Exhibits A through F will

      11    also be admitted.

      12                (Department's Exhibits A-F were admitted.)

      13       JUDGE STANLEY:  We have one witness:  Ms. Kaur.  I'm

      14    going to just swear you in preliminarily so that we have

      15    that taken care of.

      16          Would you raise your right hand, please?

      17   

      18                          RAJDEEP KAUR,

      19                      called as a witness,

      20                   was administered the oath

      21                    and testified as follows:

      22       JUDGE STANLEY:  We'll start with appellant's

      23    presentation.  Mr. Ladhar has asked for 45 minutes,

      24    including witness testimony.  So you may begin when

      25    ready.  You can make a statement first.  You can have
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       1    Ms. Kaur testify in a narrative or ask her questions.

       2    However you want to proceed.

       3   

       4                          PRESENTATION

       5       MR. LADHAR:  Yeah.  I haven't talked to Rajdeep

       6    before, so I was wondering if we could just see her and

       7    get her testimony first.

       8       JUDGE STANLEY:  Oh, sure.  She'll need to be near the

       9    microphone.

      10       MR. LADHAR:  Sure.

      11       MS. KAUR:  He is my brother, so he -- from 19 he was

      12    starting drugs, so he was -- have no job.  And then I

      13    and then my dad was helping him.  And we sent him to

      14    India to stop taking the drug and then have some --

      15    like, take care over there.  And so he have no job,

      16    nothing.  And I'm the one -- and my dad was taking over

      17    the food, clothes and everything, whatever he needed.

      18    And so -- until now.  And then, finally, now he has a

      19    job now.

      20       JUDGE STANLEY:  Is that what you wanted to say?

      21       MS. KAUR:  Yes.

      22       JUDGE STANLEY:  Okay.  Mr. Tuttle, does Franchise Tax

      23    Board have any questions?

      24       MR. TUTTLE:  No, not at this time.

      25       JUDGE STANLEY:  Okay.  And I do, because this is
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       1    specifically about the house.

       2          Can you please address the how the house was being

       3    paid for?

       4       MS. KAUR:  The -- my husband's -- I mean, my brother's

       5    wife who take care of those -- the house.  She's the one

       6    who pay everything and --

       7       JUDGE STANLEY:  Okay.  And how do you know this?  You

       8    know just because he told you that?

       9       MS. KAUR:  Yeah.  He told me everything.

      10       JUDGE STANLEY:  Mr. Singh, would you like to be sworn

      11    in and testify so that you can explain that as well?

      12       MR. SINGH:  Yes.

      13       JUDGE STANLEY:  Can you please raise your right hand?

      14   

      15                         DEVINDRA SINGH,

      16                      called as a witness,

      17                   was administered the oath

      18                    and testified as follows:

      19   

      20       JUDGE STANLEY:  Okay.  Thank you.

      21          You can go ahead and tell me whatever details

      22    about that that you would like to.

      23       MR. SINGH:  Okay.  I was a drug addict.  And then my

      24    house, taking care of -- my house, my wife was taking

      25    care of all the bills and stuff.  So I was just getting
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       1    the help from my sister and my dad a little bit.  And

       2    then whatever money we just get or, like -- she was

       3    working at that time.  She had a job, so she paid -- she

       4    paid the payments and stuff.  So that's how we paid the

       5    payments.  It was her help.

       6          And then my sister and my dad, they was helping

       7    with the food and they helped with the clothes and

       8    stuff.  But since I sold that house, I've been living

       9    with my dad.

      10       JUDGE STANLEY:  Mr. Tuttle, do you have questions for

      11    Mr. Singh?

      12       MR. TUTTLE:  No.

      13       JUDGE STANLEY:  So can you explain how your wife

      14    paid -- made the mortgage payments?  How did she do it?

      15    Did she give it to you?  Did she pay it directly?

      16       MR. SINGH:  She paid it directly.  Sometimes she put

      17    some money in my account.  It go from my account.

      18    Sometimes she paid directly.

      19       JUDGE STANLEY:  Okay.  And the bank statements that

      20    you submitted, did those show her payments?

      21       MR. LADHAR:  It only shows a few of them.  If you go

      22    to the bank statements, only two payments went through

      23    to the mortgage company for 2019.

      24       JUDGE STANLEY:  Well, we only have two bank

      25    statements, so -- do you have the rest of them or is
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       1    there a way to -- I'm just wondering if there's a way

       2    that you can show us evidence that this is how it

       3    happened.

       4       MR. LADHAR:  Only two payments went out from his bank

       5    account.  And the rest, we don't know how she paid it.

       6    The service can summon them and get them from the

       7    mortgage company.

       8       JUDGE STANLEY:  Are those the bank statements you are

       9    looking at?

      10       MR. LADHAR:  Yes.

      11       JUDGE STANLEY:  Okay.  I think it would be helpful for

      12    the Office of Tax Appeals and for the Franchise Tax

      13    Board to have copies of all of them for 2019, because

      14    then it will show whether payments were going out of the

      15    account toward the mortgage or not.

      16          Can I take a recess and ask the staff to make --

      17       MR. LADHAR:  There are two that I can see here.

      18       JUDGE STANLEY:  Two statements?

      19       MR. LADHAR:  On -- this is a January -- December 6,

      20    2019, to January 7th statement.  And then there is

      21    October 5, '19, to November 6th payment to the mortgage.

      22    The rest of the months, don't have that.

      23       JUDGE STANLEY:  I understand, Mr. Ladhar.  What I'm

      24    asking is if we could take copies of the entire year's

      25    worth and have that reviewed by the Franchise Tax Board.
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       1       MR. LADHAR:  Sure.  No problem.

       2       JUDGE STANLEY:  So I'm going to recess for

       3    approximately 10 minutes.  If you would hand those to

       4    Claudia, then we'll resume.

       5       MS. ZUMAETA:  Judge Stanley, I just want to confirm

       6    with the appellant that you guys are okay with

       7    submitting all of those.  I didn't want to take anything

       8    from them that they don't feel comfortable providing.

       9       MR. LADHAR:  That's fine.

      10       MS. ZUMAETA:  Okay.  Thank you.

      11       JUDGE STANLEY:  Thanks for clarifying, Ms. Zumaeta.

      12                (Off the record)

      13       JUDGE STANLEY:  Let's go back on the record.

      14          Mr. Tuttle, have you had enough opportunity to

      15    review the documents that were presented?

      16       MR. TUTTLE:  Yes, we have.  Thank you.

      17       JUDGE STANLEY:  Do you have any objection to admitting

      18    them into the record?

      19       MR. TUTTLE:  We have no objection to them being

      20    admitted.

      21       JUDGE STANLEY:  Okay.  So this will be admitted as --

      22    these bank statements will be admitted as appellant

      23    Exhibit 3.

      24                (Appellant's Exhibit 3 was admitted.)

      25       JUDGE STANLEY:  So after this, Mr. Tuttle, do you have
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       1    any follow-up questions for the witness, for Mr. Singh?

       2       MR. TUTTLE:  We do not have any witness questions.

       3       JUDGE STANLEY:  Okay.  I had one additional,

       4    Mr. Singh.

       5          Is this your only bank account?

       6       MR. SINGH:  Yes.

       7       JUDGE STANLEY:  I see a lot of transfers in from

       8    another account.  Do you know whose account that would

       9    be?

      10       MR. SINGH:  I'm not a hundred percent sure.  Most

      11    likely it's my wife's account.

      12       JUDGE STANLEY:  There's -- for example, I see it's an

      13    account ending in 1193 and there's $500 here, $200

      14    there, $300, $250.  So --

      15       MR. SINGH:  Those came from her, yes.

      16       JUDGE STANLEY:  That would be deposits from your wife?

      17       MR. SINGH:  Yes.

      18       JUDGE STANLEY:  Thank you for clarifying.

      19          Do you have anything else that you want to tell me

      20    at this time?

      21       MR. SINGH:  Not really.

      22       JUDGE STANLEY:  Okay.  And, Mr. Ladhar, do you have

      23    anything that you would like to -- do you have a

      24    statement that you would like to make?

      25       MR. LADHAR:  Judge, I'd just like to say that service
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       1    determined based on the interest paid is $13,000, and

       2    they determined based on that, that my client should be

       3    making $81,000.

       4          While I been -- I have experience being an agent,

       5    so I really see the point, because they want everybody

       6    to file their tax returns.  When -- it was too late for

       7    me to talk to an agent, because it already went to the

       8    appeals by the time it comes to me.

       9          But my perception for this is, even when I was an

      10    agent for 10 years, I was not making that much.  And I

      11    don't know if anybody makes in -- without any education

      12    and being a drug addict that can make $81,000.  And the

      13    services base their taxes on -- so I'd really like you

      14    to consider the situation for my client and what we

      15    presented to you.  Thank you.

      16       JUDGE STANLEY:  Okay.  Thank you.

      17          I'll address some of the other exhibit issues

      18    after we finish up everything else.  So I'm going to

      19    turn to Mr. Tuttle for the Franchise Tax Board's

      20    presentation.

      21   

      22                          PRESENTATION

      23       MR. TUTTLE:  Thank you.

      24          Good morning.  My name is Topher Tuttle and I'm

      25    representing respondent, Franchise Tax Board, today.
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       1    With me is Jacqueline Zumaeta, also representing

       2    respondent.

       3          At issue today is, first, whether appellant has

       4    established error in FTB's proposed assessment for the

       5    2019 tax year.

       6          Second, whether appellant has established

       7    reasonable cause to abate the delinquent filing penalty.

       8          And, third, whether interest may be abated.

       9          Turning to the first issue, FTB's assessment is

      10    based on mortgage interest paid under his name during

      11    tax year 2019.  Based on these payments, FTB's rather

      12    conservative income ratio indicates appellant household

      13    income exceeded $81,000; thus, when appellant failed to

      14    file a tax return, FTB issued a proposed assessment

      15    based on this income estimate.

      16          Although appellant claims to have earned no income

      17    during tax year 2019, appellant has not provided

      18    documentation to establish that he was unable to work

      19    because of a drug addiction.

      20          Appellant has provided limited bank statements,

      21    which do not give a full picture of appellant household

      22    finances.  In particular, respondent notes that the

      23    statement with the largest deposits is missing a page

      24    showing the source of the deposits and the designation

      25    of the withdrawals.
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       1          In addition, appellant has not provided any

       2    documentation of his purported drug addiction, such as a

       3    doctor's statement or records of admittance to a drug

       4    treatment center.

       5          Although appellant spouse filed a married filing

       6    separate tax return for tax year 2019, her reported

       7    income was only $46,000.  Appellant mortgage interest

       8    payments indicate that his household income exceeded

       9    $81,000.

      10          Unsupported assertions are insufficient to meet a

      11    tax payer's burden of proof.  And tax payer's failure to

      12    provide evidence that is within his or her control gives

      13    rise to a presumption that such evidence provided would

      14    be unfavorable; thus, appellant has not met his burden

      15    of proof to establish error in respondent's proposed

      16    assessment.

      17          Next, FTB properly imposed a delinquent filing

      18    penalty when appellant failed to timely file a tax

      19    return for tax year 2019.  To date, appellant still has

      20    not filed this tax return.  Although the delinquent

      21    filing penalty may be abated upon a showing of

      22    reasonable cause, appellant has not made a reasonable

      23    cause argument for abatement of the delinquent filing

      24    penalty.  Thus, the penalty may not be abated.

      25          Finally, regarding accrued interest, there is no
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       1    reasonable cause exception to the imposition of

       2    interest, and appellant has not alleged or established

       3    any of the statutory grounds for interest abatement;

       4    thus, interest may not be abated in this matter.

       5          In conclusion, appellant has failed to satisfy his

       6    burden of proof.  Since appellant has not demonstrated

       7    error in respondent's proposed assessment or established

       8    any grounds for abatement of the penalty of interest,

       9    respondent's action should be sustained.

      10          I'm happy to answer any questions that you may

      11    have.  Thank you.

      12       JUDGE STANLEY:  Thank you.

      13          I don't have any questions at this time.  So I'll

      14    turn it back to you, Mr. Ladhar, if you want to respond

      15    to anything that the Franchise Tax Board said.

      16       MR. LADHAR:  Yes.  My only reason is, like, okay, we

      17    are requesting tax return in '19.  So the assessed -- my

      18    understanding is they already filed it, so we don't have

      19    to keep on filing the tax returns.  And we paid the tax

      20    penalties and interest already, so there should be no

      21    balance right now.  And that's why we didn't file the

      22    tax return.

      23          And until today, service already reviewed his

      24    spouse's tax return to determine that she made $46,000

      25    income.
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       1          I don't have any statistics to prove that a home

       2    and two people, they need $81,000 to survive on in

       3    Fresno.  But if that's -- the service think, then I

       4    don't think it's fair to my client while he was addict

       5    and surviving and thinking that he didn't make any

       6    money, so that's why he didn't file it.  And his wife

       7    did make the money, so she filed it as married filing

       8    separate.

       9          So I -- while I agree with the service that they

      10    had to file and he should be filing sales, because he

      11    thinks that he didn't make it, that's not -- we tell

      12    people if they didn't have the income, they are not

      13    supposed to file their tax returns.

      14          So we are making it mandatory for clients that

      15    they think they don't have any income, then they have to

      16    file it just because if interest -- payments were made

      17    by the wife, third parties, that -- you know, so based

      18    on that, he's supposed to be filing tax returns, even

      19    though he's saying to everybody that he did not have

      20    work that year.  That's it.

      21       JUDGE STANLEY:  Okay.  I just have a clarification

      22    question.  Are you saying that you thought the Franchise

      23    Tax Board filed a return for him?

      24       MR. LADHAR:  Well, it says what does the return look

      25    like and how much is taxes and penalties and everything?
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       1    That's why when we came along they said, "Pay the tax

       2    that's owed right now, and then we can appeal it."

       3          So we already did it.  I mostly have experience

       4    with IRS, so if they assess you and you don't owe

       5    changes, you pay it and be done with it, because they

       6    file your tax returns.  I don't know if -- they may be

       7    different, so I'm sorry on my part.

       8       JUDGE STANLEY:  Can you clarify, Mr. Tuttle?

       9       MR. TUTTLE:  So respondent's proposed assessment will

      10    show, you know, income estimates and standard deduction

      11    and, you know, tax due, a simple calculation, but that

      12    is not a substitute return.  Respondent does not file

      13    returns on taxpayers' behalf.

      14       MR. LADHAR:  Thank you.  We'll file that.

      15       JUDGE STANLEY:  Okay.  Do you have anything more to

      16    add, Mr. Ladhar?

      17       MR. LADHAR:  No, Judge.

      18       JUDGE STANLEY:  I do have a follow-up question for

      19    Mr. Singh.

      20          So I'm looking at the December 2019 bank

      21    statement.  Is that the one showing the house payment

      22    and the amount?

      23       MR. LADHAR:  It shows 1,751 in the month of October

      24    that was made on October 15th.  It says "mortgage:

      25    22335 (sic)."  The next month it went up to 1,826.46.
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       1          And they were in delinquent, and then that's why

       2    they sold in '21.

       3       JUDGE STANLEY:  Can you repeat that last part?

       4       MR. LADHAR:  I said I just talked to him, like, who

       5    was making payments in '21 and, you know, before they

       6    sold the home.  So he was telling me because they were

       7    not making payments for over a year, so -- but the

       8    mortgage company gave them a time, because of COVID, to

       9    sell their home.  So then that's how they sold it.

      10          They also got some insurance claim for 14,700 in

      11    2020 pertaining to a robbery or something in the house.

      12       JUDGE STANLEY:  Okay.  Another clarifying question for

      13    Mr. Tuttle:  Has this been converted to a claim for

      14    refund?  I thought I heard that they paid the tax.

      15       MR. TUTTLE:  So, I'm sorry, I don't have that right in

      16    front of me.  That's something I can provide post

      17    hearing.

      18       JUDGE STANLEY:  Okay.

      19       MR. TUTTLE:  Post-hearing submission.

      20       JUDGE STANLEY:  And I am probably leaving the record

      21    open, so...

      22       MR. LADHAR:  We do have a check copy that we sent out

      23    in 2022.

      24       JUDGE STANLEY:  Okay.  Does anybody have anything else

      25    to present at this time?
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       1       MR. LADHAR:  No, ma'am.

       2       JUDGE STANLEY:  Okay.  I'm going to hold the record

       3    open.  If you think you can come up with page 2, missing

       4    page 2 of the January 2019 statement.

       5       MR. LADHAR:  We'll look today when we go back.  And if

       6    there is, I will upload it.

       7       JUDGE STANLEY:  Okay.  And for your other witness who

       8    couldn't be here today, would he be testifying to the

       9    same things that Ms. Kaur and Mr. Singh testified to?

      10       MR. LADHAR:  Most likely, I think.

      11       JUDGE STANLEY:  Okay.  So I take it that all the

      12    information that they presented would just be duplicated

      13    by him, that we don't need to get him to do a witness

      14    declaration?  Is that correct?

      15       MR. LADHAR:  Yes.

      16       JUDGE STANLEY:  Okay.

      17       MR. LADHAR:  He only -- that's why he is still working

      18    on the road.

      19       JUDGE STANLEY:  Okay.  And when we were going through

      20    the bank statements, I checked, and it looks like you

      21    have uploaded some new documents today.

      22       MR. LADHAR:  Only a tax return for '17, where they are

      23    filing married -- filing joint, to show that -- his

      24    wife's social and stuff.  So at least we can pull the

      25    record.
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       1       JUDGE STANLEY:  Okay.  And then there is what's

       2    labeled an "India visit record and wife information."

       3          Is -- what do you see as the relevance of these

       4    documents?

       5       MR. LADHAR:  We uploaded because we were saying, like,

       6    the wife make the payments, you know, so -- and we

       7    didn't know the information, so he brought it the day

       8    before yesterday.  And then we just uploaded it to tell

       9    this is the wife.  Because we don't have -- any way to

      10    figure out how much she made and stuff.

      11       JUDGE STANLEY:  Okay.  Is there a reason why these

      12    weren't sent in by the deadline that I set?

      13       MR. LADHAR:  The record was not given to us, so it

      14    came this week.  So that's why we submitted it.  It's

      15    only the first page of 1040.

      16       JUDGE STANLEY:  And you think that this will show --

      17    the tax return -- the 2017 tax return, how does that

      18    relate to the his circumstances in 2019?

      19       MR. LADHAR:  I think the last meeting we had we didn't

      20    know her social or anything to -- for service to pull

      21    any record, so it was advised that we need to give you

      22    probably her social or something so service can pull it

      23    up, which they did.

      24       JUDGE STANLEY:  Okay.  All right.  I don't think that

      25    these are going to be necessary for what we have to
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       1    decide here today.  So unless the Franchise Tax Board

       2    would like them to be admitted as well, I'm probably not

       3    going to admit them.

       4       MS. ZUMAETA:  So I heard that you mentioned that

       5    there's a record of a visit to India.  That was one of

       6    the things that we had requested, that if he had been in

       7    India receiving drug treatment, that we would like to

       8    see a record of that.  So if that is one of the new

       9    documents that were just uploaded, that may help.

      10       JUDGE STANLEY:  Okay.  And you don't need information

      11    about Mr. Singh's wife, like her social security?

      12       MS. ZUMAETA:  No.  We wouldn't need that.  We have

      13    that information.

      14       JUDGE STANLEY:  The only thing I can say about the

      15    bank account statement is that it does show that her

      16    account is the one that's depositing in here.  So maybe

      17    we should admit that after all.  Okay.

      18       MR. LADHAR:  Also, I thought we submitted his passport

      19    copies and letters before, that he was in India.  I

      20    don't know if you guys have that.

      21       JUDGE STANLEY:  Can I just say I do see the India

      22    visit record.  You uploaded that today.  And I do see

      23    the spouse information that includes her bank account

      24    number so that we can cross-reference with these

      25    statements.  And the first couple pages of a 2017 joint
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       1    tax return is helpful.  So I'll mark the India visit

       2    record as Exhibit 4 and the wife's information as

       3    Exhibit 5.

       4                (Appellant's Exhibits 4 and 5 were marked for

       5                identification.)

       6       JUDGE STANLEY:  So I'm going to hold the record open

       7    for you to get the page -- the missing page 2.  And I'm

       8    going to admit Exhibit 4 and 5 into the record.

       9                (Appellant's Exhibits 4 and 5 were admitted.)

      10       JUDGE STANLEY:  And then how many days do you think

      11    you'll need to get us that missing page?

      12       MR. LADHAR:  If we have it in the office, we'll upload

      13    it today.  And if not, then he needs --

      14       MR. SINGH:  I'll go today and bring it.

      15       MR. LADHAR:  Probably a few days.

      16       JUDGE STANLEY:  I'm just going to give you two weeks

      17    to be safe.  And after you submit that, then the Office

      18    of Tax Appeals will acknowledge that you -- that we

      19    received it.  And I'll -- we'll give the Franchise Tax

      20    Board 30 days to be able to review and respond to all

      21    the new exhibits.

      22          And what was the other question that you were

      23    going to get back to me about?

      24       MR. TUTTLE:  You asked whether it had been converted

      25    to claim for refund, so we have provided that.
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       1       JUDGE STANLEY:  Okay.  Great.

       2          So the written opinion will be issued within

       3    100 days of the -- of the closing of the record.  So

       4    that will be after the Franchise Tax Board has submitted

       5    its additional briefing.  So that's when the clock

       6    starts ticking for the hundred days.  And with that, I'm

       7    going to recess, because we have a hearing that will

       8    begin approximately at 1:00 p.m.  And thank you all for

       9    coming and participating.

      10                (Proceedings concluded at 11:45 a.m.)
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