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Sacranento, California; Tuesday, Cctober 15, 2024
1: 00 p. m

JUDCGE LONG We are opening the record in the
appeal of Libitzky, OTA Case No. is 18124095. This
matter being held before The Ofice of Tax Appeals.
Today's date is Cctober 15th, 2024, and the tine is
approximately 1: 00 p.m This hearing is being convened
el ectronically. Today's hearing is being heard by a
panel of three adm nistrative |aw judges.

My nane is Keith Long, and | will be the Lead
Adm ni strative Law Judge. Judge G eg Turner and Judge
Veroni ca Long are the other nenbers of this tax appeal s
panel. All three judges wll neet after the hearing and
produce a witten decision as equal participants.

Al t hough the | ead judge will conduct the
hearing, any judge on this panel may ask questions or
ot herwi se participate to ensure that we have all the
I nformati on needed to decide this appeal.

As a rem nder, The Ofice of Tax Appeals is
not a tax court, it is an independent appeals body. The
panel does not engage in ex parte conmunications wth
either party. OTA will issue an opinion based on the

party's argunents, the admtted evidence, and the

Kennedy Court Reporters, Inc.
800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

rel evant | aw.

For the record, will the parties please state
their nanme and who they represent starting with the
representatives for Franchi se Tax Board.

MR, TUTTLE: H -- excuse ne. M nane is
Topher Tuttle, representing Franchi se Tax Board.

MS. BROSTERHOUS: Mari a Brosterhous, also
representing Franchi se tax board.

MR. KOCHENDERFER: Ross Kochenderfer,
representi ng Moses and Susan Li bitzky.

MR. LIBITZKY: And, Moses Libitzky, I'mthe
t axpayer.

MR. KOCHENDERFER: Al'so, on ny far right is ny
Taxpayer Legal Daedra Schwartz, who's acconpanyi ng ne.

JUDGE LONG  Thank you. Can you spell that
for ne.

MR. KOCHENDERFER:  Sur e,
K-OGHENDERFER First nane, Ross, RO S-S

JUDCGE LONG And your col | eague' s nane.

MR. KOCHENDERFER: M. Libitzky. Mbses
Li bitzky, L-1-B-1-T-Z-K-Y. And Daedra Schwartz, that's
D-A-E-D-R- A, Schwartz, SGCHWA-RT-Z

JUDGE LONG  Thank you.

MR. KOCHENDERFER: Certainly.

JUDCE LONG There is one issue in this

Kennedy Court Reporters, Inc.
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appeal. It is whether appellant's claimfor credit from
overpaynent for the 2011 tax year is barred by the
statute of limtations. M understanding is that there
are no witnesses in this appeal; is that correct M.
Kochender fer?

MR. KOCHENDERFER: Correct, from our side.

JUDGE LONG  And Franchi se Tax Board.

MR TUTTLE: No wi tnesses.

JUDGE LONG Thank you. The exhibits for this
appeal consist of Franchise Tax Board Exhibits A-BB. At
the prehearing conference, appellants stated there was
no objection to these exhibits.

Can Appellant please confirmthat there are no
obj ecti ons.

MR. KOCHENDERFER: Confirm

JUDGE LONG Thank you. And after the
preheari ng conference, appellant provided an exhibit
I ndex identifying Exhibits 1-26.

Does FTB have any objections to these
exhi bits?

MR. TUTTLE: No objecti ons.

JUDGE LONG Thank you. Since there are no
obj ections, Franchise Tax Board's Exhibits A-BB and
Appel l ant Exhibits 1-26 are adm tted.

(Respondent's Exhibits A-BB were

Kennedy Court Reporters, Inc.
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admtted into evidence.)
(Appellant's Exhibits 1-26 were admtted
i nto evidence.)

JUDGE LONG At the prehearing conference, the
parties agreed to the foll ow ng:

One, appellant filed their 2011 state incone
tax return on Cctober 15th, 2016; and, two, the 2011
state inconme tax return clains an overpaynent.

However, there's a discrepancy between the
anount purported on appellant's return identified here
as Exhibit T, and the anmpbunt shown on FTB's tax or
detail; tax year 2011 -- identified as FTB's Exhibit U

I s that your understanding as well,

M. Kochenderfer.

MR. KOCHENDERFER:  The nunbers may differ
your Honor. But the overpaynent from 2011 at issue is
$246, 000 dollars. That's the anmount that's being
carried over. Now, there are sone internal adjustnents
because of other tax paynents that may nake that nunber
appear to be 217 or sonething. But at issue in this
appeal is the 246,000 all owance to be carried over.

JUDGE LONG kay. | understand.

Franchi se Tax Board, is that your
understanding as well? Wth respect to the prehearing

conference agreenents.

Kennedy Court Reporters, Inc.
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MR, TUTTLE: Yes.

JUDGE LONG  Thank you.

Today's hearing is expected to take
approxi mately one hour. Taxpayer's presentation is
expected to last 25 mnutes, and we can begi n whenever

you're ready, M. Kochenderfer.

PRESENTATI ON

MR. KOCHENDERFER: | amready. Thank you very
much, your Honor, and thank you to the panel for hearing
our appeal of Mses and Susan Li bitzky.

As you know, M. Libitzky is here wwth ne on
nmy right today. Because he is, of course, very much
involved in this natter. H's wfe, Susan, is not able
to attend due to health and nedical reasons. |f she
were able to attend, she'd be here.

As you know, this case involves a tax return
for 2011 -- a form 540 that Mdyses and Susan Li bitzky
filed. Because of a series of circunstances, the return
has been deened filed | ate, Cctober 15th, 2016, to be
exact. And therein lies the issue because on that
return, there was a $246, 000 dol | ar over paynent.

Franchi se Tax Board agrees that their tax --
the tax was overpaid 246,000 for that particul ar year;

that is not a dispute. And we're here to explain why

Kennedy Court Reporters, Inc.
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t he panel should allow this credit to the Libitzky's.
I"'mvery optimstic that once you hear the

evi dence and review the evidence and the testinony and

t he pl eadi ngs that have been filed that you will help us
resolve this case, and I'moptimstic it wll be
favorable to ny client. | say that without intending to

sound presunptuous in any way because | am not
presunpt uous of your task.

As the panel wll see fromthe agreed
evi dence, the Libitzky's have a long history of filing
all their tax returns, of paying all their taxes, making
their tax deposits tinely, and taking their tax
obligations extrenely seriously.

Because of the nature of ny client's business
and busi nesses, his incone can fluctuate up and down.
And, so, because of that and in order to be cautious, he
tends to overpay his tax to nake sure that any
fluctuations are covered by his deposits.

As a matter of practice over many years, he
has al so checked the box on the return -- Mses and
Susan -- applying any overpaynent to the foll ow ng year.

[f, in fact, he had checked the box send ne a
check, we wouldn't be here today with this case; this
di spute would not exist. He would have identified why

he didn't get his refund. He would've gotten his

Kennedy Court Reporters, Inc.
800. 231. 2682
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I ncone; case cl ose.

The two issues today before the panel in this
appeal are:

First, whether the comruni cati ons made by ny
client to Franchise Tax Board well prior to the filing
or re-filing of their tax return and well within the
statute of limtations, Revenue and Tax Code 19306,
constituted an informal claimunder the | aw,

And, secondly, whether California | aw
recogni zes informal clainms -- that being clains that do
not perfectly confirmto the statute as being sufficient
to toll or freeze the statute of limtations until a
conplete and conformng claimfor refund i s made which
Is ordinarily the filing of a tax return.

The answer to both these questions, as you
wll see, is affirmative. And, | think, convincingly
affirmative. But let nme first start, just for a nonent,
with giving you a little bit background so that you wl|
under stand how thi s cane about.

Moses Libitzky is a businessman. Hi s office
is in Emeryville, California. He has worked fromthat
office for many, nmany decades. He has severa
enpl oyees. He al so engages and has al ways engaged in
I nhouse accountant. He did in 2011 and 2012. He does

now, in that account, has hel ped himw th not only

Kennedy Court Reporters, Inc.
800. 231. 2682

11



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

accounting and finance and tax conpliance and tax

returns.

So in his office, he has many tax returns --
federal, state, individual, corporate, limted liability
conpany, partnerships, payroll, out-of-state tax
returns, in state tax returns, payroll -- so on.

There's a lot of tax returns to be filed, and they take
their responsibilities very, very seriously.

One of the things that | will point out that
If you ook at Exhibit 8 of Appellant's Exhibits, which
Is actually taken fromthe Respondent's Exhibits, the
Franchi se Tax Board nmakes note that the Libitzky's have
an outstanding record of filing their returns, and they
do. Forty-five years of unblem shed filing of returns,
payi ng their tax, and neeting their obligations.

So the Libitzky's practice and protocol was to
try to keep those tax deposits overpaid and to apply the
overpaynents to the follow ng year. Attached wth our
exhibits, you'll see Exhibit 3 which is a statenent or
summary of remttances and applications fromthe year
2010- 2016.

That identifies for the panel exactly what
their paynents were, their tax liability, the anount
carried over. It corresponds to their Franchi se Tax

Board returns -- their four and five 40's exactly.

Kennedy Court Reporters, Inc.
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| don't think any of those nunbers are in
di spute wwth ny coll eagues from France Tax Board and,
during this process of 2012 and 2013 when the confusion
arose, all this informati on was avail abl e to Franchi se
Tax Board. They could see the filing history, they can
see the overpaynent applications fromprior years, they
can see the pattern of conduct that the Libitzky's had.

As they usually did, they extended their 2011
tax return automatic extension to Cctober 15th.

M. Libitzky and his accountant both believe and, in
good faith, believed that both the federal and state
returns had been filed on tine.

In fact, on Cctober 15th of 2012, by mailing
themin matching manila envel opes, postage paid at the
US nmai | box that sits at the bottomof their street --
the typical US mail boxes that you see around office
bui | di ngs -- because there was no check encl osed with
t hose returns, they both had overpaynents.

It was their practice to file themw thout a
certified mail receipt -- unfortunate. Their protocol
was to always file itenms with certified mail receipts if
It included a check. But this did not include a check,
so there was no certified nmail receipt.

And we acknow edge that not wi thstanding their

good faith belief; their best of intentions; their

Kennedy Court Reporters, Inc.
800. 231. 2682
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recol |l ections; their office practices; we are unable to
prove that the return was filed on that date. W are,
therefore, conpelled to agree that when they both,

M. Libitzky and Ms. Libitzky, signed or resigned the
tax return at the end of 2016 that that's the official
filing date of the return.

And the return itself, your Honors, you'l
find at Exhibit 4, in our exhibits, you'll find both the
copy of the return they kept in their file, and you'l
also find the actual resigned -- | call it resigned --
return from Cctober of 2016.

So lets turn to the two precise issues that we
have here. |If the Libitzky's had tinely alerted the
Franchi se Tax Board to their expectation of an
overpaynent and their wish to claimthat overpaynent in
2012 and if California law allows such an informal claim
to toll the statute, then Myses and Susan nust get
credit for what they overpaid.

Revenue Tax Code 19322 tells us what a forma
claimincludes. Revenue and Tax Code 19306 provides the
limtations periods for making a claim To be valid, a
claimand the statute doesn't set a formal claimor an
informal claim It sinply says a claimnust be nade
within four years of the |ast date prescribed for filing

the return wthout regard to extensions.

Kennedy Court Reporters, Inc.
800. 231. 2682
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That, your Honors, will be April 15th, 2016.
That woul d be four years after April 15th, 2012. Now,
I've made references earlier and few mnutes ago to
informal clainms. Wat is an informal claimunder
California law, and what is an informal claimunder
federal |aw which provides good authority for
interpreting state | aw.

An informal claimis a conmunication or an
Information froma taxpayer that nmay technically fal
short of being a formal clai munder the Tax Code 19322,
but which sufficiently alerts the tax agency that a
taxpayer is claimng or anticipating or believes they
are entitled to some formof credit or refund for a
given tax year for a given type of tax.

And that, here, is what happened, and that's

what put Franchi se Tax Board on notice of such an

expectation. The seven old -- and, | think, extrenely
I nportant case here -- is a Federal Suprene Court case
Kales v. United States. |'ve attached at Exhibit 18,

and it has been cited in California cases; Kales at 194.
A tax claim which the agency could reject
because it is too general or because it does not conply
with the formal requirenents of the statute, wll
neverthel ess be treated as a claimwhere the defects are

remedy by anmendnent file after the Iaps of the statutory

Kennedy Court Reporters, Inc.
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peri od. Spot on.

| also would direct your attention to the
American Radi ator Standard Sanitary case, Exhibit 19. A
regularity in the formal claimare, thus, cured
retroactively. Now, a later bit later, along cane the
New Engl and El ectric Case, also cited in sone California
appel l ant cases, and it establishes a three-part test.

First, the informal claimhas to provide sone
I ndi cation that the taxpayer is asserting a right;

Second, it needs to denonstrate the basis for
that right, what's it about;

And, third, it has to have a witten
conmponent .

| also think the board should | ook carefully
at Newton v. United States, another federal case that
cane along later, a very significant inportance because
it is cited in the California Second District Court of
Appeal case Paul Newman v. Franchise Tax Board; it's a
Paul Newman case, it's at Exhibit 22.

That case said it just needs to be a notice,
fairly advising the tax agency of the nature of the
claim And as the headnote in Newman says a letter
satisfied the purpose of putting the board unnoticed
that a right was being asserted with respect to an

over paynent of tax.

Kennedy Court Reporters, Inc.
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So what about the Libitzky's March 14th, 2014,
facts, those six pages that were sent; they are Exhibit
5 to our Appellant's evidence, and they're also the sane
evi dence put forth by the respondent.

Even if we ignore the sinpler test of Paul
Newran, which is a notice, and we | ook at the New
Engl and conponents -- the New Engl and el ectric
conponents -- the 2011 tax return that was encl osed, the
three pages clearly shows what their tax liability was;
what their overpaynent was; and what they were doing
W th the overpaynent.

No confusion at all on the first problem The
second problem their legal basis to the right -- it's
an overpaynment. Revenue Tax Code 19301, 19364, the
governnment doesn't get to confiscate an overpaynent. |t
either has to refund it or credit it -- the legal right.

Third, the witten conponent. The facts
itself. The facts itself. That, in and of itself, |
think, nmakes it very clear that there was an inforna
claim

One quick aside, there's a significant case
| aw t hat says even if a taxpayer did not communicate in
witing with the agency, if the agency itself made
notations in the records that substantiated the matter,

then that's sufficient.

Kennedy Court Reporters, Inc.
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And, here, in Exhibits 10, 11, and 12, at the
bottom highlighted for your ease of reference, you wll
see notations nmade by Franchi se Tax Board i nmedi ately
after the facts. Everybody understood. There was -- in
addition to the facts, there was sone phone calls with
the accountant. There was no confusion. It was crystal
cl ear.

They knew what the Libitzkys intended, and
that is not at issue. So lets nove to the second issue.
Does California | aw recogni ze informal clains, and the
fact that they are neant to told the statute of
limtations until a defect can be corrected. It
absolutely does. It is the law of this state.

|"ve cite sonme of the earlier cases just a
nmonment ago, including Paul Newman and the federal cases
that speak to that. And those federal cases are very
much valid authority for the interpretation of a simlar
I ssue for state cases.

W' re not asking the panel to nake new
California law. W're not asking you to go to sone
territory that's never been explored. W're just asking
you to connect the facts with the law that exist and to
provide themthe refund that they're entitled to.

Now, in interpreting the clains statute

itself, California law s very clear. First, District

Kennedy Court Reporters, Inc.
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Court of Appeal's decision MKnight v. Franchi se Tax
Board, page 988.

It has | ong been the policy of California
courts to liberally construe clains for refund of taxes.
Going on, a claimis adequate, and the purpose of the
statutory requirenent is served if the Franchi se Tax
Board shall know what the claimof the applicant is.
And, of course, they did.

| attached Paul Newman v. Franchi se Tax Board
Is our Exhibit 22. That is also a second district court
of appeal decision and very, very instructive. |It's not
cl ear whet her Paul Newmran hinself wote a letter or his
accountant, it's not exactly clear fromthe case. But
they said the letter satisfied the purpose that we
under stand you have a claimof an overpaynent.

It's an interesting case because it also cited
Newton v. United States, the federal case, which in and
of itself brings in Kales, and a whole litany of federal
law. | want to very briefly touch -- before ny tine
runs out -- on Shiseido Cosnetics v. Franchi se Tax Board
because | think apposing counsel wants to hang their hat
on that case.

| attached that case for your references,
Exhibit 24. | dealt with it very, very carefully in ny

suppl enental reply brief of January 16th, this year, and

Kennedy Court Reporters, Inc.
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| would invite you to | ook at that again. That case is
easily distinguishable. It does nothing for -- to
I nprove the position of Franchise Tax Board here. In
fact, by inplication, it supports my client.

I n Shiseido, the court ruled on one sinple
I ssue -- the taxpayer had not paid the tax. And they
were trying to conme into the jurisdiction of the court
under the claimof refunder overpaynent, but you can't
have a refunder overpaynent if you haven't first paid
the tax. And the court disposed the case on that basis.

Now, the taxpayer tried to argue that it was
an informal claim and they nentioned Kal es and ot her
cases, and the court of appeals could have thrown the
baby out with the bath water and said that's neaningl ess
here. They distinguished it. They distinguished it on
the basis of what | just explained. You sinply can't
have an overpaynent if you haven't paid the tax.

One final iteml| do want to mention, the
Li bitzky's 2011 incone tax -- federal inconme tax return
was al so | ost or never received, and it was the subject
of the sane kind of dispute with Internal Revenue
Service. |'ve attached the entire appellant court
deci sion because | think it's worth reading, and it's
there available. | knowit may be of interest to you.

That case in that decision holds no weight or

Kennedy Court Reporters, Inc.
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no bearing here for two reasons: The Ninth Grcuit
Court of Appeals basically said you have nade an
informal claim It was later that the claim the
informal claimhere with the state, but |Internal Revenue
Code 6511(b) has a second tier of limtations on
recovery.

And that limtation provides a | ookback zone
of two and a half years. They ruled that we were
outside that. California Law 19306 has no equi val ent
provision to 6511(b). There's no equival ency
what soever.

Second, if, in fact, federal |aw applied
here -- if California |law applied there -- we woul d have
prevail ed because our informal claimwas March 14th,
2014, well within the statute; well within the two and
hal f years. But, unfortunately, we had an extra hurdle
to overcone wth the feds that proved to be an obstacle.

In conclusion, what I'd like to say is that
we're respectfully asking the panel to grant this claim
in this appeal of Mses and Susan Libitzky to allow them
the credit for the overpaid tax which everyone,

I ncl udi ng Franchi se Tax Board, agrees they overpaid.

And everyone obviously can tell that Franchise

Tax Board was on tinmely notice of what their claimwas.

By granting this appeal, we do the right thing. W get
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them the noney that was overpaid. By |law, the facts,
their entitled to it.

Thank you very nuch

JUDGE LONG Thank you. | do have a coupl e of
questions, and I will turn over to ny co-panelists for
guestions as wel|.

First, so appellant's opening brief asserts
that the subsequent returns for 2012, '13, and '14

constitute renewed tinely clains putting activity on

actual notice -- the Libitzky's activity in claimng how
much was credited. | just want to confirm is that
still an avenue of argunent that you are pursuing?

MR. KOCHENDERFER: It is not at this point.
Yeah. That was 2018 when we filed that original appeal,
your Honor, and we were still devel oping information on
the case. W're not yielding. W're not stating we're
not going to keep that in the back of our mnds. But
for the case today with your Honors, that's out.

JUDGE LONG Ckay. Thank you. And then
just wanted to clarify with respect to Shiseido. So in
Shi sei do, the court states nothing was ruling purports
to authorize as valid a refund claimthat fails to neet
the essential statutory criteria.

My understanding is that with respect to the

tax return, it was not signed, which played a part in
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the FTB's position that it is not a valid claimfor
refund. 19322 does require a claimfor refund to be
witten, signed, and state the specific grounds upon
which is founded. And | note that nost of the cases
that you cite to are -- were decided prior to the 1986
amendnent that required thema claimfor refund to be
si gned.

G ven the case law, all exist prior to that
signature requirenent and the statenents to Shiseido, is
there any -- what is your position with respect to the
signature requirenent.

MR. KOCHENDERFER: Sure. 19322 says the
formal claimhas to have three or four different
el enments; one is that it needs to be signed and ot her
elements as well. In the context -- and that is a
formal claimthat the Franchi se Tax Board, Internal
Revenue Service for that matter, cannot act on anything
| ess than a formal claim

But it is the distinction between an i nfornmal
claimwith the information it provides and a fornal
claimthat cones later -- that's what Kales is about.
Yes, on the facts of March 14th, 2014, had there --
which is marked on the return "copy" and so on and so
forth -- had there been a signature, it would have

constituted a fornmal return. W wouldn't be here.
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Even if it was the first three or four pages.
That's -- we acknow edge that the signature was not
there, but that doesn't change the context of whether
t he Franchi se Tax Board was al erted and understood and
t hereupon we had an infornmal claim

We know that in other cases, whether it's
Wrtin or J.H MKnight or Paul Newman, there were
infirmties because if -- informal clains, it would have
been processed. But there were infirmties, and that's
what Kales tells us -- a technical deficiency, but,
neverthel ess, it puts the agency on notice.

19322.1 cane along a little year. You didn't
mention it, your Honor, but that actually is -- it
doesn't have anything to do with informal clains.

19322.1 sinply said -- and | think it canme in
the aws of 2000, 2001 -- and it sinply said we're no
| onger going to require taxpayers to full pay the tax
before they can get jurisdiction to dispute or request a
claimfor refund or overpaynent. So it liberalized it.

But there's nothing in that that tal ks about
anything differently with informal clains. So we
acknowl edge it's not a formal claim The formal claim
perfects the decision informal claim Thank you. |
hope | answer ed.

JUDGE LONG Yes, thank you. | just want to
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make sure | give the opportunity to ny co-panelists to
ask any questi ons.

Judge Long, do you have any questions?

JUDGE VERONICA LONG |I'mgoing to hold ny
guestions until after Franchise Tax Board's testinony.
Thank you.

JUDGE LONG  Judge Turner, do you have any
guestions?

JUDGE TURNER: Not at this tinme. Thank you.

JUDGE LONG Ckay. Thank you. Then we will
turn to Franchi se Tax Board's presentation. FTB
requested 15 m nutes, and you may begin when you're

r eady.

PRESENTATI ON

MR. TUTTLE: Thank you. Good afternoon. My
name i s Topher Tuttle, and | represent Respondent, the
Franchi se Tax Board, in this matter. Wth ne is Maria
Br ost erhous who al so represents respondent.

The issue in this case is whether appellant's
claimfor refund for the 2011 tax year is barred by the
statute of limtations. California |law prohibits
respondent fromcrediting or refundi ng an over paynent
when a claimfor refund was not filed within four years

of the due date of the return or within one year from
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the date of overpaynent -- whichever is |ater.

In this case, appellant's original tax return
for the 2011 tax year was due by April 15th, 2012.
However, respondent did not receive appellant's tax
return until Cctober 15th, 2016. As a result, the tax
return was filed beyond the four year statute of
limtations period.

If the four year statute of |limtations has
run, only paynents nade within one year of the refund
cl aimcan be refunded or credited under California |aw.
Wth respect to tax year 2011, alnost all paynents,
credits, were nmade during 2011 and 2012.

However, appellant nmade a paynent of about $58
dol lars in June of 2016, and respondent already refunded
this paynent as a credit for the 2012 tax year.
Therefore, except for this credit anpunt which was
al ready refunded to appellants, the remaining
overpaynent credits at issue are barred by the statutes
of limtations.

Al t hough appel lants argue that they filed a
copy of the tax return by the extended due date in 2012,
there is no evidence in support to this contention. 1In
addi ti on, al though appellants argue that their March
14t h, 2014 text nessage constitutes a tinmely claimfor

refund because it contained the first three pages of
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their 2011 California Tax Return.

The fact that this facts was unsi gned neans
that it does not neet the requirenents of Revenue
Taxation Code, Section 19322, which specifies that a
claimfor a refund -- as apposi ng counsel has
mentioned -- it does not say formal or informal.

It says a claimfor refund nust: One, be in
witing; two, be signed; and, three, state the grounds
upon which the claimwas founded since appellant's facts
were not a valid claimfor refund.

And to the point of apposing counsel that
there's case | aw that supports informal claimfor refund
serving to toll statute of limtations, | will nention
that the issue -- the reason that these -- for the
majority of these cases, the reason that they were
informal or efficient was that the grounds of the claim
were not artfully pled.

That is not the issue in this case where the
grounds were apparent fromthe facts. The issue is that
there were statutory requirenents that that claimdid
not neet. To the extent, appellants contend that -- and
It hasn't been raised -- but to the extent that the
March 14th, 2014 facts, appellants argue it was signed
by the CPA; respondent takes the position that the CPA

was not authorized to sign on appellant's behalf because
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he did not have a current power of attorney on file.

Accordi ngly, respondents denial for
appellant's claimfor refund is proper and shoul d be
sustai ned. Thank you.

JUDGE LONG  Thank you.

Judge Long, do you have any questions?

JUDGE VERONICA LONG | do. I'mgoing to
begin ny questions -- well, is it alright if I go ahead
and ask questions to the appellant's counsel as well?

JUDGE LONG Yeah, go ahead.

JUDGE VERONICA LONG So this question is for
appellant's counsel. 1'mreadi ng through Shiseido,
noted at the end that it states it declines to foll ow
Aneri can Radi ator and Newman; would you |ike to comment
on that.

MR KOCHENDERFER: It declines to foll ow them
because those are not at issue in the Shiseido case.

Shi seido was ruled on the basis of the fact that the
taxpayer had not paid the tax that they were claimng a
refund for. So the taxpayers argue that those cases
shoul d apply was not valid.

They didn't have jurisdiction to even get to
that point, and that's what what happened i n Shi sei do.
That's the reason that there was a problemthere. Now,

i f Shiseido was a 1991 case -- if it had cone in 2000 or
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after 2001 -- they would have been saved by 19322.1; the
new code section that was adopted l|iberalizing that.

So Shiseido isn't really about Kal es and those
ot her cases, but it doesn't say -- we -- they're not
valid cases, they're not anything like that. It sinply
says that we decline to follow them here because it's
not at issue. It wasn't about an informal claim You
can't have a claimw thout paying the tax.

JUDGE VERONI CA LONG Al right. Thank you.

And then ny next question is for Franchise Tax
Board. Franchise Tax Board, in the MKnight opinion, it
says that Shiseido has no rel evancy where a post paynent
claimfor refund is final; would you |ike to comment on
t hat .

MR. TUTTLE: Right. So, again, I'll point out
that the issue in MKnight was that the claimfor refund
-- the grounds of the claimfor refund were being
contested by the parties, and that's not the issue in
this case. |It's clear what the grounds were on the
facts of the claim

However, the statutory requirenents of 19322
require all three elenents. For exanple -- if, for
exanple, the taxpayer in this case had nade an oral
claimfor refund, that al so would have appri sed

Franchi se Tax Board; but that is a requirenent under
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19322 that the claimbe in witing.

And, so, the know edge of the grounds of the
claimis not sufficient to toll the statute of
limtations.

JUDGE VERONI CA LONG.  All right. Thank you.
That's all my questions.

JUDGE LONG  Judge Turner, do you have any
guestions?

JUDGE TURNER: | do not. Thank you.

JUDGE LONG Ckay. Thank you. We'Ill nove
forward to appellant's final statenent.

MR KOCHENDERFER:  Yes.

JUDGE LONG  Appel | ant has requested 10

m nut es.

MR KOCHENDERFER:  Yes.

JUDGE LONG And you may begin when you're
r eady.

CLOSI NG STATEMENT

MR. KOCHENDERFER: Yes. Thank you very nuch,
your Honor.

First of all, apposing counsel has nentioned
sonme one-year period, but I want -- and do course, |'d

| i ke to have the panel review and read carefully

19306(a), which actually puts in place three different
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tinelines; and, it says, whichever occurs |ater.

And the one which occurs |ater here is four
years fromthe date the tax return was due. So that's
the relevant section that we're | ooking at here. Now,
wth regard -- | think there's confusion between a
formal claimand an informal claim

We acknowl edge that m ster -- that Mses and
Susan Libitzky did not sign the tax return that was
submtted in the facts and that they did not sign the
facts -- we get that.

It would have been a formal claim And |
woul d carefully direct your attention because the
anal ysis that are so good in sone of those federal cases
-- sone of which are cited in Newran and MKni ght and
Wrtin and so on -- as to how the process works.

The question is: Was the Franchi se Tax Board
fairly alerted to the taxpayer's attentions? It's not
about whether there was a small deficiency because those
deficiencies, as Anerican Radiators tell, they get cured
retroactively.

Now, wWith respect to our accountant, to
m ster -- our accountant, M. Al brecht, signing the
facts, it's irrelevant. W know that he was the
accountant. His nane is on the return that's attached.

H s nane was on the prior years return, the year before
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that. Al this information is known to Franchi se Tax
Boar d.

He was obvi ously communi cating in response to
a notice that was recei ved, and Franchi se Tax Board had
no objection. They didn't say we won't talk to you
because we don't know who you are. They knew who he
was, and there are notations on Exhibits 10, 11, and
12 -- were obvious they accepted that. They accepted
that he was representing an over paynent.

The situation that occurred, it was his
under standi ng that the Franchi se Tax Board was still
| ooking for the return. W believe that it'd been
filed, there was a | ot of confusion, but that's what the
I nformal claimdoctrine is about.

It's about protecting taxpayers who may not
perfectly conmply. And when the ramfications are so
onerous and inequitable that the issue that becones was
It sufficient to alert the taxpayer. And then, as
J.H MKnight says, then the informal claimconcept does
toll the statutes. And the purpose of this statute is
met .

So the argunent about the CPA signing it is a
technicality. |It's, just, again, a stretch and doesn't
alter the issue of whether it's an informal claim

And | wll add that nmy client's business
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practice is -- and he testified this in February -- is
to -- they respond to every inquiry by phone, nai
Inquiry of any tax authorities; and they get a | ot of
mail fromtax authorities.

And, at tines, there is confusion and ny
client's thought the return had been filed. They
t hought the board was | ooking for it or naybe it was
selected for audit or maybe it was |ost. They thought
It had been re-fil ed.

There was a great deal of confusion on both
si des and m scomruni cati ons, but, at the end of the day,
the board knew that -- what they were claimng and what
the situations was. And it was cured by the filing of
the actual tax return signed which is the formal claim
which is processable by the agency.

They can't process an informal claim |t
sinply tolls the statute. So, really, the threshold
guestion is was the agency alerted to their intentions,
and it was. And, of course, | nmean, | don't think
reasonabl e m nds can di sagree about the inport of the
si x pages of our Exhibit 5.

And | hope | answered all of your questions.
Perhaps -- and | hope you have nore questions for ne at
this point because | would love to try to answer them

THE HEARI NG REPORTER: Can | have a spelling
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of the accountant's nane.

MR. KOCHENDERFER: Al brecht, A-L-B-R E-CGHT.
Thank you.

THE HEARI NG REPORTER: Thank you.

JUDGE LONG Thank you. | believe we're ready
to conclude the hearing. | just want to check with ny
co- panel i st.

Judge Long, do you have any further questions?

JUDGE VERONI CA LONG. | have no further
guestions. Thank you.

JUDGE LONG  Judge Turner, do you have any
questions?

JUDGE TURNER: Neither do |

JUDGE LONG kay. Thank you.

This case is submtted on Tuesday, Cctober
15t h, 2024. The record is now closed. W wll -- the
judges w Il neet and deci de your case |later on and send
a witten opinion of the decision within 100 days from
t oday.

| want to thank everyone for com ng in today.
And today's hearing in the appeal of Libitzky is now
adj ourned and this concludes today's heari ng.

(Proceedi ngs concluded at 1:43 p.m)
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HEARI NG REPORTER S CERTI FI CATE

I, Christina L. Rodriguez, Hearing Reporter in
and for the State of California, do hereby certify:

That the foregoing transcript of proceedi ngs
was taken before nme at the tinme and place set forth,
that the testinony and proceedi ngs were reported
stenographically by me and | ater transcribed by
conput er-aided transcription under ny direction and
supervision, that the foregoing is a true record of the
testinony and proceedi ngs taken at that tine.

| further certify that | amin no way
Interested in the outcone of said action.

| have hereunto subscribed my name this 7th

day of Novenber, 2024.

Hearing Reporter

CHRI STI NA RODRI GUEZ
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 1      Sacramento, California; Tuesday, October 15, 2024

 2                           1:00 p.m.

 3   

 4   

 5              JUDGE LONG:   We are opening the record in the

 6    appeal of Libitzky, OTA Case No. is 18124095.  This

 7    matter being held before The Office of Tax Appeals.

 8    Today's date is October 15th, 2024, and the time is

 9    approximately 1:00 p.m.  This hearing is being convened

10    electronically.  Today's hearing is being heard by a

11    panel of three administrative law judges.

12              My name is Keith Long, and I will be the Lead

13    Administrative Law Judge.  Judge Greg Turner and Judge

14    Veronica Long are the other members of this tax appeals

15    panel.  All three judges will meet after the hearing and

16    produce a written decision as equal participants.

17              Although the lead judge will conduct the

18    hearing, any judge on this panel may ask questions or

19    otherwise participate to ensure that we have all the

20    information needed to decide this appeal.

21              As a reminder, The Office of Tax Appeals is

22    not a tax court, it is an independent appeals body.  The

23    panel does not engage in ex parte communications with

24    either party.  OTA will issue an opinion based on the

25    party's arguments, the admitted evidence, and the
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 1    relevant law.

 2              For the record, will the parties please state

 3    their name and who they represent starting with the

 4    representatives for Franchise Tax Board.

 5              MR. TUTTLE:  Hi -- excuse me.  My name is

 6    Topher Tuttle, representing Franchise Tax Board.

 7              MS. BROSTERHOUS:  Maria Brosterhous, also

 8    representing Franchise tax board.

 9              MR. KOCHENDERFER:  Ross Kochenderfer,

10    representing Moses and Susan Libitzky.

11              MR. LIBITZKY:  And, Moses Libitzky, I'm the

12    taxpayer.

13              MR. KOCHENDERFER:  Also, on my far right is my

14    Taxpayer Legal Daedra Schwartz, who's accompanying me.

15              JUDGE LONG:  Thank you.  Can you spell that

16    for me.

17              MR. KOCHENDERFER:  Sure,

18    K-O-C-H-E-N-D-E-R-F-E-R.  First name, Ross, R-O-S-S.

19              JUDGE LONG:   And your colleague's name.

20              MR. KOCHENDERFER:  Mr. Libitzky.  Moses

21    Libitzky, L-I-B-I-T-Z-K-Y.  And Daedra Schwartz, that's

22    D-A-E-D-R-A; Schwartz, S-C-H-W-A-R-T-Z.

23              JUDGE LONG:  Thank you.

24              MR. KOCHENDERFER:  Certainly.

25              JUDGE LONG:  There is one issue in this
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 1    appeal.  It is whether appellant's claim for credit from

 2    overpayment for the 2011 tax year is barred by the

 3    statute of limitations.  My understanding is that there

 4    are no witnesses in this appeal; is that correct Mr.

 5    Kochenderfer?

 6              MR. KOCHENDERFER:  Correct, from our side.

 7              JUDGE LONG:  And Franchise Tax Board.

 8              MR. TUTTLE:  No witnesses.

 9              JUDGE LONG:  Thank you.  The exhibits for this

10    appeal consist of Franchise Tax Board Exhibits A-BB.  At

11    the prehearing conference, appellants stated there was

12    no objection to these exhibits.

13              Can Appellant please confirm that there are no

14    objections.

15              MR. KOCHENDERFER:  Confirm.

16              JUDGE LONG:  Thank you.  And after the

17    prehearing conference, appellant provided an exhibit

18    index identifying Exhibits 1-26.

19              Does FTB have any objections to these

20    exhibits?

21              MR. TUTTLE:  No objections.

22              JUDGE LONG:  Thank you.  Since there are no

23    objections, Franchise Tax Board's Exhibits A-BB and

24    Appellant Exhibits 1-26 are admitted.

25                   (Respondent's Exhibits A-BB were
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 1                   admitted into evidence.)

 2                   (Appellant's Exhibits 1-26 were admitted

 3                   into evidence.)

 4              JUDGE LONG:  At the prehearing conference, the

 5    parties agreed to the following:

 6              One, appellant filed their 2011 state income

 7    tax return on October 15th, 2016; and, two, the 2011

 8    state income tax return claims an overpayment.

 9              However, there's a discrepancy between the

10    amount purported on appellant's return identified here

11    as Exhibit T, and the amount shown on FTB's tax or

12    detail; tax year 2011 -- identified as FTB's Exhibit U.

13              Is that your understanding as well,

14    Mr. Kochenderfer.

15              MR. KOCHENDERFER:  The numbers may differ,

16    your Honor.  But the overpayment from 2011 at issue is

17    $246,000 dollars.  That's the amount that's being

18    carried over.  Now, there are some internal adjustments

19    because of other tax payments that may make that number

20    appear to be 217 or something.  But at issue in this

21    appeal is the 246,000 allowance to be carried over.

22              JUDGE LONG:  Okay.  I understand.

23              Franchise Tax Board, is that your

24    understanding as well?  With respect to the prehearing

25    conference agreements.
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 1              MR. TUTTLE:  Yes.

 2              JUDGE LONG:  Thank you.

 3              Today's hearing is expected to take

 4    approximately one hour.  Taxpayer's presentation is

 5    expected to last 25 minutes, and we can begin whenever

 6    you're ready, Mr. Kochenderfer.

 7   

 8                          PRESENTATION

 9              MR. KOCHENDERFER:  I am ready.  Thank you very

10    much, your Honor, and thank you to the panel for hearing

11    our appeal of Moses and Susan Libitzky.

12              As you know, Mr. Libitzky is here with me on

13    my right today.  Because he is, of course, very much

14    involved in this matter.  His wife, Susan, is not able

15    to attend due to health and medical reasons.  If she

16    were able to attend, she'd be here.

17              As you know, this case involves a tax return

18    for 2011 -- a form 540 that Moses and Susan Libitzky

19    filed.  Because of a series of circumstances, the return

20    has been deemed filed late, October 15th, 2016, to be

21    exact.  And therein lies the issue because on that

22    return, there was a $246,000 dollar overpayment.

23              Franchise Tax Board agrees that their tax --

24    the tax was overpaid 246,000 for that particular year;

25    that is not a dispute.  And we're here to explain why
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 1    the panel should allow this credit to the Libitzky's.

 2              I'm very optimistic that once you hear the

 3    evidence and review the evidence and the testimony and

 4    the pleadings that have been filed that you will help us

 5    resolve this case, and I'm optimistic it will be

 6    favorable to my client.  I say that without intending to

 7    sound presumptuous in any way because I am not

 8    presumptuous of your task.

 9              As the panel will see from the agreed

10    evidence, the Libitzky's have a long history of filing

11    all their tax returns, of paying all their taxes, making

12    their tax deposits timely, and taking their tax

13    obligations extremely seriously.

14              Because of the nature of my client's business

15    and businesses, his income can fluctuate up and down.

16    And, so, because of that and in order to be cautious, he

17    tends to overpay his tax to make sure that any

18    fluctuations are covered by his deposits.

19              As a matter of practice over many years, he

20    has also checked the box on the return -- Moses and

21    Susan -- applying any overpayment to the following year.

22              If, in fact, he had checked the box send me a

23    check, we wouldn't be here today with this case; this

24    dispute would not exist.  He would have identified why

25    he didn't get his refund.  He would've gotten his
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 1    income; case close.

 2              The two issues today before the panel in this

 3    appeal are:

 4              First, whether the communications made by my

 5    client to Franchise Tax Board well prior to the filing

 6    or re-filing of their tax return and well within the

 7    statute of limitations, Revenue and Tax Code 19306,

 8    constituted an informal claim under the law;

 9              And, secondly, whether California law

10    recognizes informal claims -- that being claims that do

11    not perfectly confirm to the statute as being sufficient

12    to toll or freeze the statute of limitations until a

13    complete and conforming claim for refund is made which

14    is ordinarily the filing of a tax return.

15              The answer to both these questions, as you

16    will see, is affirmative.  And, I think, convincingly

17    affirmative.  But let me first start, just for a moment,

18    with giving you a little bit background so that you will

19    understand how this came about.

20              Moses Libitzky is a businessman.  His office

21    is in Emeryville, California.  He has worked from that

22    office for many, many decades.  He has several

23    employees.  He also engages and has always engaged in

24    inhouse accountant.  He did in 2011 and 2012.  He does

25    now, in that account, has helped him with not only
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 1    accounting and finance and tax compliance and tax

 2    returns.

 3              So in his office, he has many tax returns --

 4    federal, state, individual, corporate, limited liability

 5    company, partnerships, payroll, out-of-state tax

 6    returns, in state tax returns, payroll -- so on.

 7    There's a lot of tax returns to be filed, and they take

 8    their responsibilities very, very seriously.

 9              One of the things that I will point out that

10    if you look at Exhibit 8 of Appellant's Exhibits, which

11    is actually taken from the Respondent's Exhibits, the

12    Franchise Tax Board makes note that the Libitzky's have

13    an outstanding record of filing their returns, and they

14    do.  Forty-five years of unblemished filing of returns,

15    paying their tax, and meeting their obligations.

16              So the Libitzky's practice and protocol was to

17    try to keep those tax deposits overpaid and to apply the

18    overpayments to the following year.  Attached with our

19    exhibits, you'll see Exhibit 3 which is a statement or

20    summary of remittances and applications from the year

21    2010-2016.

22              That identifies for the panel exactly what

23    their payments were, their tax liability, the amount

24    carried over.  It corresponds to their Franchise Tax

25    Board returns -- their four and five 40's exactly.
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 1              I don't think any of those numbers are in

 2    dispute with my colleagues from France Tax Board and,

 3    during this process of 2012 and 2013 when the confusion

 4    arose, all this information was available to Franchise

 5    Tax Board.  They could see the filing history, they can

 6    see the overpayment applications from prior years, they

 7    can see the pattern of conduct that the Libitzky's had.

 8              As they usually did, they extended their 2011

 9    tax return automatic extension to October 15th.

10    Mr. Libitzky and his accountant both believe and, in

11    good faith, believed that both the federal and state

12    returns had been filed on time.

13              In fact, on October 15th of 2012, by mailing

14    them in matching manila envelopes, postage paid at the

15    US mailbox that sits at the bottom of their street --

16    the typical US mailboxes that you see around office

17    buildings -- because there was no check enclosed with

18    those returns, they both had overpayments.

19              It was their practice to file them without a

20    certified mail receipt -- unfortunate.  Their protocol

21    was to always file items with certified mail receipts if

22    it included a check.  But this did not include a check,

23    so there was no certified mail receipt.

24              And we acknowledge that not withstanding their

25    good faith belief; their best of intentions; their
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 1    recollections; their office practices; we are unable to

 2    prove that the return was filed on that date.  We are,

 3    therefore, compelled to agree that when they both,

 4    Mr. Libitzky and Mrs. Libitzky, signed or resigned the

 5    tax return at the end of 2016 that that's the official

 6    filing date of the return.

 7              And the return itself, your Honors, you'll

 8    find at Exhibit 4, in our exhibits, you'll find both the

 9    copy of the return they kept in their file, and you'll

10    also find the actual resigned -- I call it resigned --

11    return from October of 2016.

12              So lets turn to the two precise issues that we

13    have here.  If the Libitzky's had timely alerted the

14    Franchise Tax Board to their expectation of an

15    overpayment and their wish to claim that overpayment in

16    2012 and if California law allows such an informal claim

17    to toll the statute, then Moses and Susan must get

18    credit for what they overpaid.

19              Revenue Tax Code 19322 tells us what a formal

20    claim includes.  Revenue and Tax Code 19306 provides the

21    limitations periods for making a claim.  To be valid, a

22    claim and the statute doesn't set a formal claim or an

23    informal claim.  It simply says a claim must be made

24    within four years of the last date prescribed for filing

25    the return without regard to extensions.
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 1              That, your Honors, will be April 15th, 2016.

 2    That would be four years after April 15th, 2012.  Now,

 3    I've made references earlier and few minutes ago to

 4    informal claims.  What is an informal claim under

 5    California law, and what is an informal claim under

 6    federal law which provides good authority for

 7    interpreting state law.

 8              An informal claim is a communication or an

 9    information from a taxpayer that may technically fall

10    short of being a formal claim under the Tax Code 19322,

11    but which sufficiently alerts the tax agency that a

12    taxpayer is claiming or anticipating or believes they

13    are entitled to some form of credit or refund for a

14    given tax year for a given type of tax.

15              And that, here, is what happened, and that's

16    what put Franchise Tax Board on notice of such an

17    expectation.  The seven old -- and, I think, extremely

18    important case here -- is a Federal Supreme Court case

19    Kales v. United States.  I've attached at Exhibit 18,

20    and it has been cited in California cases; Kales at 194.

21              A tax claim, which the agency could reject

22    because it is too general or because it does not comply

23    with the formal requirements of the statute, will

24    nevertheless be treated as a claim where the defects are

25    remedy by amendment file after the laps of the statutory
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 1    period.  Spot on.

 2              I also would direct your attention to the

 3    American Radiator Standard Sanitary case, Exhibit 19.  A

 4    regularity in the formal claim are, thus, cured

 5    retroactively.  Now, a later bit later, along came the

 6    New England Electric Case, also cited in some California

 7    appellant cases, and it establishes a three-part test.

 8              First, the informal claim has to provide some

 9    indication that the taxpayer is asserting a right;

10              Second, it needs to demonstrate the basis for

11    that right, what's it about;

12              And, third, it has to have a written

13    component.

14              I also think the board should look carefully

15    at Newton v. United States, another federal case that

16    came along later, a very significant importance because

17    it is cited in the California Second District Court of

18    Appeal case Paul Newman v. Franchise Tax Board; it's a

19    Paul Newman case, it's at Exhibit 22.

20              That case said it just needs to be a notice,

21    fairly advising the tax agency of the nature of the

22    claim.  And as the headnote in Newman says a letter

23    satisfied the purpose of putting the board unnoticed

24    that a right was being asserted with respect to an

25    overpayment of tax.
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 1              So what about the Libitzky's March 14th, 2014,

 2    facts, those six pages that were sent; they are Exhibit

 3    5 to our Appellant's evidence, and they're also the same

 4    evidence put forth by the respondent.

 5              Even if we ignore the simpler test of Paul

 6    Newman, which is a notice, and we look at the New

 7    England components -- the New England electric

 8    components -- the 2011 tax return that was enclosed, the

 9    three pages clearly shows what their tax liability was;

10    what their overpayment was; and what they were doing

11    with the overpayment.

12              No confusion at all on the first problem.  The

13    second problem, their legal basis to the right -- it's

14    an overpayment.  Revenue Tax Code 19301, 19364, the

15    government doesn't get to confiscate an overpayment.  It

16    either has to refund it or credit it -- the legal right.

17              Third, the written component.  The facts

18    itself.  The facts itself.  That, in and of itself, I

19    think, makes it very clear that there was an informal

20    claim.

21              One quick aside, there's a significant case

22    law that says even if a taxpayer did not communicate in

23    writing with the agency, if the agency itself made

24    notations in the records that substantiated the matter,

25    then that's sufficient.
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 1              And, here, in Exhibits 10, 11, and 12, at the

 2    bottom, highlighted for your ease of reference, you will

 3    see notations made by Franchise Tax Board immediately

 4    after the facts.  Everybody understood.  There was -- in

 5    addition to the facts, there was some phone calls with

 6    the accountant.  There was no confusion.  It was crystal

 7    clear.

 8              They knew what the Libitzkys intended, and

 9    that is not at issue.  So lets move to the second issue.

10    Does California law recognize informal claims, and the

11    fact that they are meant to told the statute of

12    limitations until a defect can be corrected.  It

13    absolutely does.  It is the law of this state.

14              I've cite some of the earlier cases just a

15    moment ago, including Paul Newman and the federal cases

16    that speak to that.  And those federal cases are very

17    much valid authority for the interpretation of a similar

18    issue for state cases.

19              We're not asking the panel to make new

20    California law.  We're not asking you to go to some

21    territory that's never been explored.  We're just asking

22    you to connect the facts with the law that exist and to

23    provide them the refund that they're entitled to.

24              Now, in interpreting the claims statute

25    itself, California law's very clear.  First, District
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 1    Court of Appeal's decision McKnight v. Franchise Tax

 2    Board, page 988.

 3              It has long been the policy of California

 4    courts to liberally construe claims for refund of taxes.

 5    Going on, a claim is adequate, and the purpose of the

 6    statutory requirement is served if the Franchise Tax

 7    Board shall know what the claim of the applicant is.

 8    And, of course, they did.

 9              I attached Paul Newman v. Franchise Tax Board

10    is our Exhibit 22.  That is also a second district court

11    of appeal decision and very, very instructive.  It's not

12    clear whether Paul Newman himself wrote a letter or his

13    accountant, it's not exactly clear from the case.  But

14    they said the letter satisfied the purpose that we

15    understand you have a claim of an overpayment.

16              It's an interesting case because it also cited

17    Newton v. United States, the federal case, which in and

18    of itself brings in Kales, and a whole litany of federal

19    law.  I want to very briefly touch -- before my time

20    runs out -- on Shiseido Cosmetics v. Franchise Tax Board

21    because I think apposing counsel wants to hang their hat

22    on that case.

23              I attached that case for your references,

24    Exhibit 24.  I dealt with it very, very carefully in my

25    supplemental reply brief of January 16th, this year, and
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 1    I would invite you to look at that again.  That case is

 2    easily distinguishable.  It does nothing for -- to

 3    improve the position of Franchise Tax Board here.  In

 4    fact, by implication, it supports my client.

 5              In Shiseido, the court ruled on one simple

 6    issue -- the taxpayer had not paid the tax.  And they

 7    were trying to come into the jurisdiction of the court

 8    under the claim of refunder overpayment, but you can't

 9    have a refunder overpayment if you haven't first paid

10    the tax.  And the court disposed the case on that basis.

11              Now, the taxpayer tried to argue that it was

12    an informal claim, and they mentioned Kales and other

13    cases, and the court of appeals could have thrown the

14    baby out with the bath water and said that's meaningless

15    here.  They distinguished it.  They distinguished it on

16    the basis of what I just explained.  You simply can't

17    have an overpayment if you haven't paid the tax.

18              One final item I do want to mention, the

19    Libitzky's 2011 income tax -- federal income tax return

20    was also lost or never received, and it was the subject

21    of the same kind of dispute with Internal Revenue

22    Service.  I've attached the entire appellant court

23    decision because I think it's worth reading, and it's

24    there available.  I know it may be of interest to you.

25              That case in that decision holds no weight or
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 1    no bearing here for two reasons:  The Ninth Circuit

 2    Court of Appeals basically said you have made an

 3    informal claim.  It was later that the claim, the

 4    informal claim here with the state, but Internal Revenue

 5    Code 6511(b) has a second tier of limitations on

 6    recovery.

 7              And that limitation provides a lookback zone

 8    of two and a half years.  They ruled that we were

 9    outside that.  California Law 19306 has no equivalent

10    provision to 6511(b).  There's no equivalency

11    whatsoever.

12              Second, if, in fact, federal law applied

13    here -- if California law applied there -- we would have

14    prevailed because our informal claim was March 14th,

15    2014, well within the statute; well within the two and

16    half years.  But, unfortunately, we had an extra hurdle

17    to overcome with the feds that proved to be an obstacle.

18              In conclusion, what I'd like to say is that

19    we're respectfully asking the panel to grant this claim

20    in this appeal of Moses and Susan Libitzky to allow them

21    the credit for the overpaid tax which everyone,

22    including Franchise Tax Board, agrees they overpaid.

23              And everyone obviously can tell that Franchise

24    Tax Board was on timely notice of what their claim was.

25    By granting this appeal, we do the right thing.  We get
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 1    them the money that was overpaid.  By law, the facts,

 2    their entitled to it.

 3              Thank you very much.

 4              JUDGE LONG:  Thank you.  I do have a couple of

 5    questions, and I will turn over to my co-panelists for

 6    questions as well.

 7              First, so appellant's opening brief asserts

 8    that the subsequent returns for 2012, '13, and '14

 9    constitute renewed timely claims putting activity on

10    actual notice -- the Libitzky's activity in claiming how

11    much was credited.  I just want to confirm, is that

12    still an avenue of argument that you are pursuing?

13              MR. KOCHENDERFER:  It is not at this point.

14    Yeah.  That was 2018 when we filed that original appeal,

15    your Honor, and we were still developing information on

16    the case.  We're not yielding.  We're not stating we're

17    not going to keep that in the back of our minds.  But

18    for the case today with your Honors, that's out.

19              JUDGE LONG:  Okay.  Thank you.  And then I

20    just wanted to clarify with respect to Shiseido.  So in

21    Shiseido, the court states nothing was ruling purports

22    to authorize as valid a refund claim that fails to meet

23    the essential statutory criteria.

24              My understanding is that with respect to the

25    tax return, it was not signed, which played a part in
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 1    the FTB's position that it is not a valid claim for

 2    refund.  19322 does require a claim for refund to be

 3    written, signed, and state the specific grounds upon

 4    which is founded.  And I note that most of the cases

 5    that you cite to are -- were decided prior to the 1986

 6    amendment that required them a claim for refund to be

 7    signed.

 8              Given the case law, all exist prior to that

 9    signature requirement and the statements to Shiseido, is

10    there any -- what is your position with respect to the

11    signature requirement.

12              MR. KOCHENDERFER:  Sure.  19322 says the

13    formal claim has to have three or four different

14    elements; one is that it needs to be signed and other

15    elements as well.  In the context -- and that is a

16    formal claim that the Franchise Tax Board, Internal

17    Revenue Service for that matter, cannot act on anything

18    less than a formal claim.

19              But it is the distinction between an informal

20    claim with the information it provides and a formal

21    claim that comes later -- that's what Kales is about.

22    Yes, on the facts of March 14th, 2014, had there --

23    which is marked on the return "copy" and so on and so

24    forth -- had there been a signature, it would have

25    constituted a formal return.  We wouldn't be here.
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 1              Even if it was the first three or four pages.

 2    That's -- we acknowledge that the signature was not

 3    there, but that doesn't change the context of whether

 4    the Franchise Tax Board was alerted and understood and

 5    thereupon we had an informal claim.

 6              We know that in other cases, whether it's

 7    Wertin or J.H. McKnight or Paul Newman, there were

 8    infirmities because if -- informal claims, it would have

 9    been processed.  But there were infirmities, and that's

10    what Kales tells us -- a technical deficiency, but,

11    nevertheless, it puts the agency on notice.

12              19322.1 came along a little year.  You didn't

13    mention it, your Honor, but that actually is -- it

14    doesn't have anything to do with informal claims.

15              19322.1 simply said -- and I think it came in

16    the laws of 2000, 2001 -- and it simply said we're no

17    longer going to require taxpayers to full pay the tax

18    before they can get jurisdiction to dispute or request a

19    claim for refund or overpayment.  So it liberalized it.

20              But there's nothing in that that talks about

21    anything differently with informal claims.  So we

22    acknowledge it's not a formal claim.  The formal claim

23    perfects the decision informal claim.  Thank you.  I

24    hope I answered.

25              JUDGE LONG:  Yes, thank you.  I just want to
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 1    make sure I give the opportunity to my co-panelists to

 2    ask any questions.

 3              Judge Long, do you have any questions?

 4              JUDGE VERONICA LONG: I'm going to hold my

 5    questions until after Franchise Tax Board's testimony.

 6    Thank you.

 7              JUDGE LONG:  Judge Turner, do you have any

 8    questions?

 9              JUDGE TURNER:  Not at this time.  Thank you.

10              JUDGE LONG:  Okay.  Thank you.  Then we will

11    turn to Franchise Tax Board's presentation.  FTB

12    requested 15 minutes, and you may begin when you're

13    ready.

14   

15                          PRESENTATION

16              MR. TUTTLE:  Thank you.  Good afternoon.  My

17    name is Topher Tuttle, and I represent Respondent, the

18    Franchise Tax Board, in this matter.  With me is Maria

19    Brosterhous who also represents respondent.

20              The issue in this case is whether appellant's

21    claim for refund for the 2011 tax year is barred by the

22    statute of limitations.  California law prohibits

23    respondent from crediting or refunding an overpayment

24    when a claim for refund was not filed within four years

25    of the due date of the return or within one year from
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 1    the date of overpayment -- whichever is later.

 2              In this case, appellant's original tax return

 3    for the 2011 tax year was due by April 15th, 2012.

 4    However, respondent did not receive appellant's tax

 5    return until October 15th, 2016.  As a result, the tax

 6    return was filed beyond the four year statute of

 7    limitations period.

 8              If the four year statute of limitations has

 9    run, only payments made within one year of the refund

10    claim can be refunded or credited under California law.

11    With respect to tax year 2011, almost all payments,

12    credits, were made during 2011 and 2012.

13              However, appellant made a payment of about $58

14    dollars in June of 2016, and respondent already refunded

15    this payment as a credit for the 2012 tax year.

16    Therefore, except for this credit amount which was

17    already refunded to appellants, the remaining

18    overpayment credits at issue are barred by the statutes

19    of limitations.

20              Although appellants argue that they filed a

21    copy of the tax return by the extended due date in 2012,

22    there is no evidence in support to this contention.  In

23    addition, although appellants argue that their March

24    14th, 2014 text message constitutes a timely claim for

25    refund because it contained the first three pages of
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 1    their 2011 California Tax Return.

 2              The fact that this facts was unsigned means

 3    that it does not meet the requirements of Revenue

 4    Taxation Code, Section 19322, which specifies that a

 5    claim for a refund -- as apposing counsel has

 6    mentioned -- it does not say formal or informal.

 7              It says a claim for refund must:  One, be in

 8    writing; two, be signed; and, three, state the grounds

 9    upon which the claim was founded since appellant's facts

10    were not a valid claim for refund.

11              And to the point of apposing counsel that

12    there's case law that supports informal claim for refund

13    serving to toll statute of limitations, I will mention

14    that the issue -- the reason that these -- for the

15    majority of these cases, the reason that they were

16    informal or efficient was that the grounds of the claim

17    were not artfully pled.

18              That is not the issue in this case where the

19    grounds were apparent from the facts.  The issue is that

20    there were statutory requirements that that claim did

21    not meet.  To the extent, appellants contend that -- and

22    it hasn't been raised -- but to the extent that the

23    March 14th, 2014 facts, appellants argue it was signed

24    by the CPA; respondent takes the position that the CPA

25    was not authorized to sign on appellant's behalf because
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 1    he did not have a current power of attorney on file.

 2              Accordingly, respondents denial for

 3    appellant's claim for refund is proper and should be

 4    sustained.  Thank you.

 5              JUDGE LONG:  Thank you.

 6              Judge Long, do you have any questions?

 7              JUDGE VERONICA LONG:  I do.  I'm going to

 8    begin my questions -- well, is it alright if I go ahead

 9    and ask questions to the appellant's counsel as well?

10              JUDGE LONG:  Yeah, go ahead.

11              JUDGE VERONICA LONG:  So this question is for

12    appellant's counsel.  I'm reading through Shiseido, I

13    noted at the end that it states it declines to follow

14    American Radiator and Newman; would you like to comment

15    on that.

16              MR. KOCHENDERFER:  It declines to follow them

17    because those are not at issue in the Shiseido case.

18    Shiseido was ruled on the basis of the fact that the

19    taxpayer had not paid the tax that they were claiming a

20    refund for.  So the taxpayers argue that those cases

21    should apply was not valid.

22              They didn't have jurisdiction to even get to

23    that point, and that's what what happened in Shiseido.

24    That's the reason that there was a problem there.  Now,

25    if Shiseido was a 1991 case -- if it had come in 2000 or
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 1    after 2001 -- they would have been saved by 19322.1; the

 2    new code section that was adopted liberalizing that.

 3              So Shiseido isn't really about Kales and those

 4    other cases, but it doesn't say -- we -- they're not

 5    valid cases, they're not anything like that.  It simply

 6    says that we decline to follow them here because it's

 7    not at issue.  It wasn't about an informal claim.  You

 8    can't have a claim without paying the tax.

 9              JUDGE VERONICA LONG:  All right.  Thank you.

10              And then my next question is for Franchise Tax

11    Board.  Franchise Tax Board, in the McKnight opinion, it

12    says that Shiseido has no relevancy where a post payment

13    claim for refund is final; would you like to comment on

14    that.

15              MR. TUTTLE:  Right.  So, again, I'll point out

16    that the issue in McKnight was that the claim for refund

17    -- the grounds of the claim for refund were being

18    contested by the parties, and that's not the issue in

19    this case.  It's clear what the grounds were on the

20    facts of the claim.

21              However, the statutory requirements of 19322

22    require all three elements.  For example -- if, for

23    example, the taxpayer in this case had made an oral

24    claim for refund, that also would have apprised

25    Franchise Tax Board; but that is a requirement under
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 1    19322 that the claim be in writing.

 2              And, so, the knowledge of the grounds of the

 3    claim is not sufficient to toll the statute of

 4    limitations.

 5              JUDGE VERONICA LONG:  All right.  Thank you.

 6    That's all my questions.

 7              JUDGE LONG:  Judge Turner, do you have any

 8    questions?

 9              JUDGE TURNER:  I do not.  Thank you.

10              JUDGE LONG:  Okay.  Thank you.  We'll move

11    forward to appellant's final statement.

12              MR. KOCHENDERFER:  Yes.

13              JUDGE LONG:  Appellant has requested 10

14    minutes.

15              MR. KOCHENDERFER:  Yes.

16              JUDGE LONG:  And you may begin when you're

17    ready.

18   

19                       CLOSING STATEMENT

20              MR. KOCHENDERFER:  Yes.  Thank you very much,

21    your Honor.

22              First of all, apposing counsel has mentioned

23    some one-year period, but I want -- and do course, I'd

24    like to have the panel review and read carefully

25    19306(a), which actually puts in place three different
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 1    timelines; and, it says, whichever occurs later.

 2              And the one which occurs later here is four

 3    years from the date the tax return was due.  So that's

 4    the relevant section that we're looking at here.  Now,

 5    with regard -- I think there's confusion between a

 6    formal claim and an informal claim.

 7              We acknowledge that mister -- that Moses and

 8    Susan Libitzky did not sign the tax return that was

 9    submitted in the facts and that they did not sign the

10    facts -- we get that.

11              It would have been a formal claim.  And I

12    would carefully direct your attention because the

13    analysis that are so good in some of those federal cases

14    -- some of which are cited in Newman and McKnight and

15    Wertin and so on -- as to how the process works.

16              The question is:  Was the Franchise Tax Board

17    fairly alerted to the taxpayer's attentions?  It's not

18    about whether there was a small deficiency because those

19    deficiencies, as American Radiators tell, they get cured

20    retroactively.

21              Now, with respect to our accountant, to

22    mister -- our accountant, Mr. Albrecht, signing the

23    facts, it's irrelevant.  We know that he was the

24    accountant.  His name is on the return that's attached.

25    His name was on the prior years return, the year before
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 1    that.  All this information is known to Franchise Tax

 2    Board.

 3              He was obviously communicating in response to

 4    a notice that was received, and Franchise Tax Board had

 5    no objection.  They didn't say we won't talk to you

 6    because we don't know who you are.  They knew who he

 7    was, and there are notations on Exhibits 10, 11, and

 8    12 -- were obvious they accepted that.  They accepted

 9    that he was representing an overpayment.

10              The situation that occurred, it was his

11    understanding that the Franchise Tax Board was still

12    looking for the return.  We believe that it'd been

13    filed, there was a lot of confusion, but that's what the

14    informal claim doctrine is about.

15              It's about protecting taxpayers who may not

16    perfectly comply.  And when the ramifications are so

17    onerous and inequitable that the issue that becomes was

18    it sufficient to alert the taxpayer.  And then, as

19    J.H. McKnight says, then the informal claim concept does

20    toll the statutes.  And the purpose of this statute is

21    met.

22              So the argument about the CPA signing it is a

23    technicality.  It's, just, again, a stretch and doesn't

24    alter the issue of whether it's an informal claim.

25              And I will add that my client's business
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 1    practice is -- and he testified this in February -- is

 2    to -- they respond to every inquiry by phone, mail

 3    inquiry of any tax authorities; and they get a lot of

 4    mail from tax authorities.

 5              And, at times, there is confusion and my

 6    client's thought the return had been filed.  They

 7    thought the board was looking for it or maybe it was

 8    selected for audit or maybe it was lost.  They thought

 9    it had been re-filed.

10              There was a great deal of confusion on both

11    sides and miscommunications, but, at the end of the day,

12    the board knew that -- what they were claiming and what

13    the situations was.  And it was cured by the filing of

14    the actual tax return signed which is the formal claim

15    which is processable by the agency.

16              They can't process an informal claim.  It

17    simply tolls the statute.  So, really, the threshold

18    question is was the agency alerted to their intentions,

19    and it was.  And, of course, I mean, I don't think

20    reasonable minds can disagree about the import of the

21    six pages of our Exhibit 5.

22              And I hope I answered all of your questions.

23    Perhaps -- and I hope you have more questions for me at

24    this point because I would love to try to answer them.

25              THE HEARING REPORTER:  Can I have a spelling
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 1    of the accountant's name.

 2              MR. KOCHENDERFER:  Albrecht, A-L-B-R-E-C-H-T.

 3    Thank you.

 4              THE HEARING REPORTER:  Thank you.

 5              JUDGE LONG:  Thank you.  I believe we're ready

 6    to conclude the hearing.  I just want to check with my

 7    co-panelist.

 8              Judge Long, do you have any further questions?

 9              JUDGE VERONICA LONG:  I have no further

10    questions.  Thank you.

11              JUDGE LONG:  Judge Turner,  do you have any

12    questions?

13              JUDGE TURNER: Neither do I.

14              JUDGE LONG:  Okay.  Thank you.

15              This case is submitted on Tuesday, October

16    15th, 2024.  The record is now closed.  We will -- the

17    judges will meet and decide your case later on and send

18    a written opinion of the decision within 100 days from

19    today.

20              I want to thank everyone for coming in today.

21    And today's hearing in the appeal of Libitzky is now

22    adjourned and this concludes today's hearing.

23                   (Proceedings concluded at 1:43 p.m.)

24   

25   
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 5              That the foregoing transcript of proceedings
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