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Sacranento, California; Tuesday, Cctober 15, 2024
9:30 a. m

JUDGE RALSTON: W are opening the record for
the hearing of Saratoga Springs, Inc. Today's date is
Cct ober 15th, 2024, and the tinme is approximately 9: 30
a.m

Today's hearing is being heard by a panel of
three admnistrative | aw judges. M nane is Natasha
Ral ston, and | amthe Lead Adm nistrative Law Judge who
w Il be conducting the hearing for this case. Al so on
this panel are Judge Turner and Judge Lanbert. After
the hearing, all three judges wll confer and produce a
witten decision.

Any judge on this panel may ask questions or
otherwi se participate to ensure that we have all the
I nformati on needed to decide this appeal. The O fice of
Tax Appeal is not a court but is an independent appeal s
body which is staffed by tax experts and is independent
of any tax agency including the California Departnent of
Tax and Fee Adm nistration, or CDTFA

Al so present is our Stenographer,

Ms. Rodriguez, who is reporting this hearing verbatim

To ensure we have an accurate record, we ask that
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everyone speaks one at a tine and does not speak over
each other. Al so, speak clearly and |oudly; and when
you' re about to speak, please pull your m crophone close
and nmake sure it's turned on.

When needed, Ms. Rodriguez will stop the
hearing process and ask for clarification. After the
hearing, Ms. Rodriguez will produce the official hearing
transcript which will be available on the Ofice of Tax
Appeal s' website.

And we will ask the parties to pl ease
I ntroduce thensel ves and state who they represent for
the record starting with the Appellant.

M5. MLES: |'m Mnika M| es, President of
Ml es Consulting Goup representing Saratoga Springs.

MR. HUK: And |'m John Huk, representing
Saratoga Springs. |'ma senior tax manager at M|l es
Consul ti ng.

MR SMTH. |'mKevin Smth, representing The
California Departnent of Tax and Fee Adm nistration.

MR, HUXSOLL: Carry Huxsoll fromthe CDTFA
Legal Divi sion.

MR. PARKER: Jason Parker, Chief of
Headquarter's QOperation Bureau of CDTFA

JUDGE RALSTON: Thank you. As | nentioned

earlier, this hearing is being live streamto the public

Kennedy Court Reporters, Inc.
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and is also being recorded. The transcript and the
video recording are part of the public record and w |
be posted on with our website.

The prehearing conference in this matter was
hel d on Septenber 23rd, 2024. Appellant submtted
exhibits | abel ed 1-14. Respondent did not have any
objections to Appellant Exhibit's 1-14. Just to
confirm you still have exhibits 1-14?

M5. MLES: Yes.

JUDGE RALSTON: (Okay. Respondent, you stil
have no obj ections?

MR SMTH. That's correct.

JUDGE RALSTON: Thank you. Appellant's
Exhibit 1-14 are admtted w thout objection.

(Appellant's Exhibit's 1-14 were admtted
i nto evidence.)

JUDGE RALSTON: And Respondent CDTFA has
subm tted exhibits -- lets double check. Respondents
submtted Exhibit's A-F, is that still correct? Those
are your exhibits.

MR SMTH:. That's correct.

JUDGE RALSTON: Thank you. And you still have
no obj ections to Respondent's Exhibits?

M5. MLES: No objection.

JUDGE RALSTON: Thank you. So Respondent's

Kennedy Court Reporters, Inc.
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Exhibits A-F are adm tted w thout objection.
(Respondent's Exhibits A-F were adm tted
i nto evidence.)

JUDGE RALSTON: Neither party intends to see
call any witnesses in this case. Appellant wll have 45
m nutes to present their case. Respondent wll have 15
mnutes to present their case. And then Appellant wl|
have 10 m nutes for rebuttal. The panel nenbers nay
have questions for any party at any tine.

Does anyone have any questions before we nove
on to our opening presentations? | see none --

MR, HUXSOLL: Actually, M. Ralston, | just
want to know t he departnent does not object to what was
provided on Friday as it's a -- by Appell ant because
It's a conpilation of pages previously provided
exhibits, so | just want to note that for the record.

JUDGE RALSTON: Thank you, appreciate that.

kay. Pl ease begin when you're ready.

PRESENTATI ON
M5. MLES: Good norning. As stated, |I'm
Moni ka Ml es, President of MIles Consulting Goup
representing the Taxpayer, Saratoga Springs, in today's
heari ng.

My col | eague, John Huk, and |I spend our tine
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Wi th you today to show that the taxpayer clearly relied
on the results of a prior audit by CDTFA, and it is
reasonabl e that Saratoga Springs receive relief fromthe
taxes and interest assessed in the second audit as

provi ded by CRTC, Section 6596. W wll l|ay out our
argunment fol |l ows:

First, a brief description of the taxpayer's
busi ness. Briefly, Saratoga Springs is a famly owned
weddi ng and event venue | ocated in Saratoga, California,
since 1975.

W wi |l show that Saratoga Springs was audited
by the CDTFA for two separate audit cycles -- the period
from 2013 to 2016 which we will refer to, quote, as the
prior audit; and, then, again, from 2018 to 2020 which
we wll refer to as the current audit.

A few points with respect to this: 1In the
current audit by CDTFA, it was determ ned that the
conpany did not charge sales tax on facility fees and
ot her gross receipts related to the sale of food and
beverages, al so known as venue rentals and sal es when
they are in fact subject to tax.

The bookkeeper for the prior audit and the

current audit was Ms. Debbie Hall. She has many years
of experience and is still the bookkeeper for Saratoga
Spri ngs.

Kennedy Court Reporters, Inc.
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Auditors in the current audit determ ned the
amount of taxable nmeasures fromthese itens to be
approximately $2 mllion dollars; and the total tax to
be approxi mately $185,000 dollars plus interest. 1In the
first audit, the auditor, M. Coffman, spent over 88
hours on his audit.

Specifically, we will prove based upon his own
words in the audit working papers that he revi ewed
I nvoi ces as required by CDTFA audit principles in depth
and on an actual basis, and he did not discover the
error or make an adjustment with respect to the revenue
I n question.

We submt here that the taxability of the
Itens at issue is not conplex, the revenue at issue is
clearly subject to sal es tax.

W will show that during the current or second
audit, the audit team encouraged the taxpayer to seek
relief under California Section 6596 and relayed in
Regul ation 1705 as they, the CDTFA audit team strongly
bel i eved the taxpayer relied on the prior audit.

The current CDTFA audit teamfelt so strongly
about this that they offered to wite up the request and
send it up the chain.

W will remnd this body of the requirenents

of Section 6596 and relative Regul ation 1705 and how

Kennedy Court Reporters, Inc.
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Saratoga Springs neets all of them including, in
pertinent part, 6596 find that a taxpayer's failure to
report the current amount of tax is relieved when the

t axpayer reasonably relies on the CDTFA's witten advice
-- including fromaudit working papers in a prior audit.

Per Regul ation 1705(c), witten advice
provided in the prior audit, the presentation of a
person's books and records for exam nation by an auditor
shall be deened to be a witten request for the audit
report by the audited person and any person with shared
counting and common ownership with the audited person.

If a prior audit report of the person
requesting relief contains witten evidence which
denonstrates that the issue in question was exam ned
either in an sanple or sensus -- actual review, such
evidence will be considered witten advice fromthe
board for purposes of this regulation.

A sensus or actual review as opposed to a
sanpl e revi ew i nvol ves exam nati on of 100 percent of the
person's transactions pertaining to the issue in
guesti on.

For Regul ation 1705, as just quoted, we wl|
show you the prior auditor's own words within the work
papers that indicated -- indicate that he revi ewed

records in depth and on an actually basis. And we

Kennedy Court Reporters, Inc.
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bel i eve these words are inportant.

W will show that he spent at |east six days
either, quote, "Wrking on the sales tax accrua
records;" or, quote, "working on the schedul es and
records,” per his own perm ssion in the working papers.
What, we ask, was he working on?

Whet her he did not understand the rules
related to venue fees or sinply, carelessly disregarded
the docunents in spite of this narrative, the fact
remai ns that his conclusions were that certain taxable
transacti ons were exenpt, and the taxpayer relied on the
prior auditor's conclusions to the taxpayer's detrinent.

Today, we will wal k you through one or two
transactions within the audit working papers to prove
that the auditor did review the itens in question and
erroneously agreed w th bookkeeper's nethodol ogy --
| eavi ng her no other rational conclusion than her
exi sting net hodol ogy was correct and should be
cont i nued.

(Reporter interruption.)

M5. MLES: Sure.

The purpose of this will be to illustrate the
docunents that were provided to the auditor, and the
critical nature of the review of the sales invoices to

the sales tax accrual analysis that was perforned by the

Kennedy Court Reporters, Inc.
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audi tor and Ms. Hall.

The set of pages we will be going over were
provided to you on Friday and were al so previously
i ncluded in the provided exhibits.

The underlying invoices that we will show you
wi |l show that invoices are structurally the sanme in
both audit periods and that they show clearly which |ine
itens on the invoices are subject to tax as delineated
wth a "Y', yes for taxable, were not subject to tax, as
del ineated by an "N' for no.

W will show that the later invoices are
treated consistently as conpared to the earlier
I nvoi ces. (Qoviously, the reason we are here today at
OTA i s because the CDTFA appeal s conference hol der
di sagreed with the request for relief under 6596.

During our tine today, we will rebut her
argunents appeal to this body that her disall owance
shoul d be revisited as we believe it is an error.
Respectfully, we understand that the requirenents of
6596 are a high hurdle to junp, and we are prepared to
do so.

The statute and rel ated regul ati ons were
witten potentially to make it difficult but not
i npossible to invoke the relief section.

Thr oughout our discussions today, we will show

Kennedy Court Reporters, Inc.
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t hat the bookkeeper, Ms. Hall, reasonably relied on
audit working papers and audit results of the first
audit; and, therefore, did not change her nethodol ogy
for taxabl e sal es even though they were consistently an
error.

W wi |l address the obvious question: How can
a rational person walk away froma prior audit after
wor ki ng through it in depth and review ng the working
papers and not assune she was doing things correctly.

Thank you for allowing ne to lay the
foundation for our presentation today. W'd like to |ay
out the case in nore detail, per ny outline, unless you
have any questi ons.

(Pause.)

M5. MLES: As promsed, we will now |line out
the case in alittle bit nore detail based on ny points
bef ore.

A brief description of the taxpayer's
busi ness, Saratoga Springs Picnic and Canpgrounds is a
corporation headquartered in California since 1975.
They are fam |y owned weddi ng and event venue in
Saratoga. Most of the conpany's revenue streans cone
from weddi ngs and various related rentals and corporate
events.

Their bookkeeper, Ms. Debbie Hall, has been

Kennedy Court Reporters, Inc.
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working with the conpany since 2016. As | nentioned, we
w Il show that Saratoga Springs was audited by the CDTFA
for those two separate periods; and, just for the

record, the first period is from Cctober 1st, 2013

t hrough Septenber 30th, 2016, which we refer to as the
prior audit.

And, then, again, to confirmthe dates on the
second audit -- January 1st, 2018 through Decenber 31,
2020, which we refer as the second audit. Again, in the
current audit, it was determ ned that the conpany did
not charge sales tax on facility fees and ot her gross
recei pts when they are, in fact, subject to tax.

The bookkeeper, Ms. Debbie Hall, worked with
the auditor in the first audit, M. Walter Coffman, to
devel op the sales tax report that was used to determ ne
the basis for the prior audit. W will show fromthe
wor ki ng papers that they both agreed to the nunbers
refl ected.

Al so, for the record, auditors determned the
amount of taxable nmeasures fromthese itens to be
$2, 034,452 dollars and the total tax to be $184, 681
dollars; less credits of $694 dollars, along with
i nterest which as of Decenber 2022 was $43, 452 dol |l ars.

Saratoga Springs had recently been subject to

a simlar audit by the CDTFA in which case after

Kennedy Court Reporters, Inc.
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engagi ng with and cooperating wth the prior auditor,

M. Walter Coffrman, over that tine period. Taxpayer had
relied on those findings in a way it taxed certain itens
in the prior audit; mainly venue fees and continued to
treat them as nontaxabl e.

During the current audit, CDTFA auditors
identified the error and have assess of the tax on the
measure related to the venue fees and other taxable
I tens.

In the first audit, M. Coffnman spent over 88
hours, per his tinme logs, on this audit. Specifically,
we w Il prove based upon his own words in the audit
wor ki ng papers that he reviewed invoices as required by
CDTFA auditing principles; on which the taxpayer had
erroneously recorded venue rental revenue as nontaxabl e.
And he did not nmake an adjustnent; and he did not
suggest they were doi ng anythi ng w ong.

In the BOE-414Z, the assignnment activity
hi story, M. Coffrman specified six days in January and
February 2017, during which he either -- and, | quote,
was, "working on the sales tax accrual records today,"
or, was, quote, "working on the schedul es and records
t oday. "

In a few nonents, ny colleague, M. Huk, wll

wal k through the requirenents of proper audit procedures

Kennedy Court Reporters, Inc.
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-- and that neans he nust have been review ng invoices,
whi ch he al so said he did.

In the second audit, the auditors found the
errors right away. As consultants to the taxpayer,
brought in to assist with the second audit, we found the
errors right away. 1In 88 hours of review ng Saratoga's
books and errors in depth and on an actual basis, that's
a hundred percent, the prior auditor did not discover
the error.

W will also refer to our Exhibit 2, an
affidavit fromthe bookkeeper, Ms. Hall, where she
refers to M. Coffnman asking to see a, quote, "a couple
of representative invoices fromour weddi ng and ot her
events."

She printed sone out and gave themto the
auditor. She then said, "I renmenber himlooking at them
t hen handi ng them back to nme after indicating they
| ooked fine."

Again, we reference the Section 6596 and
rel ated regul ati ons and how Saratoga neets all of them
i ncluding reliance on witten advice fromaudit working
papers and itenms which | have nentioned previously.

I"d like to highlight, again, the a sensus or
actual review, as opposed to sanple review, involves

exam nation of a hundred percent of the person's

Kennedy Court Reporters, Inc.
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transactions pertaining to the i ssue at question.

For witten advice contained in a prior audit
of the person to apply to the person's activities or
transaction in question, the facts and conditions
relating to the transaction nust not have changed from
those which occurred during the period of operations in
the prior audit -- and they did not.

Audit comments, schedul es, and other witings
prepared by the board that becone part of the audit work
papers which reflect that the activity or transaction in
guestion was properly reported, and no anount was due,
are sufficient for a finding for relief fromliability,
unl ess it can be shown that the person seeking relief
knew such advi ce was erroneous.

Again, we wll show during the -- that during
the current or second audit, the audit team encouraged
the taxpayer to seek relief under Section 6596, as they
strongly believed the taxpayer relied on the prior
audit. The audit teamfelt so strongly about this that
they wote up the request to send up the chain.

To quote fromthe menorandum from Veroni ca of
San Jose Ofice Adm nistrator to Susanne Buehler, the
Deputy Director, on Novenber 5th, 2021 -- which is our
Exhi bit 1.

| quote, "In this -- in the prior audit, sales

Kennedy Court Reporters, Inc.
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taxes were not collected on the wedding facility fee and
other related charges; and, therefore, were not reported
as taxable sales on the sales and use tax returns."

The prior audit verification comments stated
that the prior audit -- pardon ne, that the prior
auditor reviewed sales invoices and original custoner
i nvoi ces but failed to assess tax on these charges.

There had not been any changes to how t he
t axpayer invoice the custoners fromthe audit period to
the current. A sanple invoice is attached in CRCS for
your reference.

|"d like to highlight the follow ng quote from
Ms. Santanius, "Based on a msinformation found in the
prior audit of Saratoga Springs Picnic, | reconmend
granting the taxpayer Section 6596 relief fromthe
paynent of tax, interest, and penalty added thereto on
the wedding facility fee and other rel ated charges."”

Now, I'd like to turn the presentation over to
ny col | eague, John Huk, who will describe for this pane
the specific details of not only how an audit is
performed, but also how this audit was perforned.

I"d like to preface this discussion by saying
that prior to his enploynment at Ml es Consulting,

M. Huk spent the majority of his career, over 30 years,

at the California State Board of Equalization as both an

Kennedy Court Reporters, Inc.
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auditor; and, for 25 years, as an audit supervisor. He
viewed audits every day and trained auditors on proper
audi t techni que.

M. Huk.

MR. HUK: Good norning. |In accordance with
Regul ation 1705(c), relief fromliability, we will show
that the tax liability assessed in the current audit was
examned in the prior audit on a natural basis; and, at
Saratoga Springs, relied on the comments and findings of
the prior audit to it's detrinent.

W will also show the facts and conditions in
the current audit, and, in a prior audit, did not
change. The prior auditor's comments, schedul es, and
assi gnnment activity history support our contention that
RTC 6596 relief nust be granted to Saratoga Springs.

The support for our request is challenging
because of prior auditors' verification comments are
bel ow the standard of quality that we woul d expect.

Regar di ng conpl eteness and accuracy, the audit
manual states, quote, "Wrking paper should be conplete
and accurate in order to provide proper support for
findi ngs, conclusions, and recommendati ons."

The test of conpleteness is whether a third
party can review schedul e, understand it's purpose, and

make use of it wthout consulting with the auditor who

Kennedy Court Reporters, Inc.
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prepared it.

Regarding clarity and understandability, the
audit manual states, quote, "Wbrking papers should be
cl ear and under st andabl e wi t hout suppl enentary oral
expl anations. The information they reveal should be
cl ear, conplete, and concise."

The prior auditor failed to describe the
specific invoices that he reviewed and what he | earned
in his review of the sales invoices. Qut of comment
shoul d describe the verification procedures perforned
and explain what was found and why it was consi dered
ei t her taxabl e or nontaxabl e.

CDTFA' s Audit Manual, Sections 0405.10 and
0406. 55 enphasi ze that a review of sales invoices is
requi red when a sales tax accrual account analysis is
used to determ ne audited taxable sales as was done in
the prior audit. A sales tax accrual account reviewed
IS not supportable if a review of the sales invoices is
not made by the auditor.

A sal es tax accrual account anal ysis devoid of
a review of sales invoices is insupportable; basically,
It's garbage in results, and garbage out.

It's inportant to state that the sales invoice
that were provided to the auditor for the entire audit

period and the auditor wote that his review included

Kennedy Court Reporters, Inc.
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the review of sales invoices, original custoner
I nvoi ces, and the sales tax coll ected.

It is not unreasonable to conclude that the
prior auditor's review of the sales invoices found no
I ssues, and, for that reason, he did not nmake the
obvi ous comrent that the recorded sales tax was properly
charged on sal es invoi ces.

The follow ng is another exanple of the
auditor's lack of acceptable verification comments that
cones fromthe use tax side of the prior auditor's work
papers.

On the worksheet |abeled "paid bills", the
audi tor reviewed purchase invoice for $5,144 dollars but
only assess use tax on $4,320 dollars. Wat happened to
the difference, the $824 dollars between the total
purchase price and the neasure -- taxable neasure
assessed.

The auditor included no verification comments
for his review of fixed assets, which is required -- he
didit with fixed asset exam nation nor the paid bills.
And, obviously, he picked this up either in fixed assets
or paid bills. How does this pass the |ocal offices'
reviewer. Wy doesn't he have any comments on what
happened to the $824 dollars. It's beyond ne.

It's incunbent on the CDTFA, not the taxpayer,
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to expect it's auditors to adhere to witing
verification comrents that are conpl ete, accurate,

cl ear, and understandabl e; and, when they are not, for
the | ocal office supervisor reviewer and the audit
principle, to return the audit report to the auditor to
correct the working papers so that they neet the

st andards of conpl et eness, accuracy, clarity, and

under standabi |l ity.

The follow ng of verification comments that
the prior auditor wote, quote, "The current bookkeeper
and auditor discussed this issue in a nore conplete
review of the total sales and taxable sales were then
begun. This review included the review of sales
I nvoi ces, original custoner invoices, and the sal es tax
col | ect ed.

Per review by both the taxpayer and auditor,
both parties are in agreenent with the sales tax
di fferences that would be assessed in the audit on a
natural basis.

Anot her quote, quote, "The taxable sales were
conpared to the revenue, and tax reports were used to
conplete the audit. The reports were generated by the
new bookkeeper and were verified by the corporate
of ficers for accuracy."”

Anot her quote taxable sales area was revi ewed
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I n depth. Quote, "The current bookkeeper needed to
recreate the sales and sales tax reports. The audit was
based on these new reports and verified by both the
corporate officers and the auditor."

The differences between recorded and reported
sal es tax was assessed in the audit on an actual basis.
In spite of the poor quality of the prior auditors
comments, we know the follow ng:

We know that the prior auditor | ooked at
taxabl e sales in depth. W know that the prior auditor
w ot e he assessed sales tax in the audit on an actual
basis. W know that the prior auditor used the sales
tax reports created by Debbie Hall, the bookkeeper, to
cal cul ate audited taxabl e sales.

We know that the prior audit was based on the
sales tax accrual reports created by the bookkeeper that
the auditor verified themand the auditor reviewed both
sal es invoices and sales tax col | ected.

We know that the current bookkeeper and
audi tor discussed the sales tax accrual analysis and
that a nore conplete review of sales tax was conduct ed.
We know this because this is what the prior auditor
wote in his verification coments.

Saratoga Springs |learned two things fromthe

prior audit: One, that the anpbunt of tax collected from
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customers must be reported to the COTFA. They need to
carefully review their sales tax accrual account and
report the tax coll ected;

Two, the anount of tax they charged the
custoners for the sales and services they make was
accepted as correct by the auditor. [If it wasn't, they
woul d have surely heard about it.

The bookkeeper's understanding fromthe prior
audit was that the so called recorded tax of Schedule 12
A2 was the correct amount of tax; in other words, the
total recorded sales tax on Schedule 12 A2 was the
audited sales tax. This understandi ng was reasonabl e
because the bookkeeper worked closely with the prior
audi tor.

The bookkeeper, Debbie Hall, provided the
prior auditor with the sales tax accrual account
transactions for the entire audit period. Every single
I nvoi ce that included any anount of the sales tax was
listed line by Iine for the entire audit period in the
sal es tax reports.

The sales tax on the sales tax accrual report
listed the date of the invoice, the custoner's nane, and
t he anount of the sales tax collected fromthe custoner.
The auditor was provided with every custoner invoice for

the audit period -- he wote that.
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The auditor wote in his verification comments
that, quote: "Taxable sales were conpared to the
revenue and tax reports were used to conplete the audit.
The reports were generated by the new bookkeeper and
verified by the corporate officers for accuracy."

The prior auditor did not even provide
Saratoga Springs, the bookkeeper -- their bookkeeper --
Wi th the nost relevant publication for a business
selling food and beverages -- the dining and beverage
I ndustry publication.

On the 414E, page two, the auditor provided
publications 17, appeals procedure; 70, the taxpayer's
rights; and 76, audits but not the dining and beverage
I ndustry publication.

If the prior auditor had provided the dining
and beverage publication, perhaps Debbie Hall, Saratoga
Springs bookkeeper, would have di scovered on her own
t hat weddi ng cake cutting is taxable. Serving of food
and beverages is taxable. Corporate fees are taxable.
Dance floors are not taxable, and facility fees are
t axabl e.

Unfortunately, the prior auditor failed to
provi de the publication so that the taxpayer's
bookkeeper m ght properly |earn on her own what is and

Isn't taxable for Saratoga Springs. W know she didn't
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learn it fromthe prior auditor.

The bottomline is that the anount on the
sal es tax accrual account, which were prepared by the
bookkeeper and revi ewed on an actual basis by the
auditor, were deened to be the audited sales tax due for
the audit period; less, the previously reported tax to
t he CDTFA.

The appeal s conference hol der, M. Denise
Riley, wote in her decision, quote: "The prior auditor
in this case did not exam ne insufficient detai
petitioner's transactions in such a way that he could of
di scovered the fact that petitioner was incorrectly
cl ai m ng taxabl e charges and fees as nont axabl e.

| nstead, as indicated above in her deci sion,
in the prior audit, the departnent decided to conpute
petitioner's audited taxable sal es by preparing
petitioner's sales tax accrual accounts with reporting
tax." Quote closed.

The appeal s conference holder's conclusion is
m spl aced perhaps she did not understand that the sal es
tax accrual report includes a detailed listing of every
tax invoice and that both the sales invoices and
coll ected sales tax were reviewed by the auditor.

It is a sinple step to trace a sal es invoice

and the sales tax charge on the invoice to the sales tax
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accrual account. In fact, it is not only a sinple step,
as noted earlier, it is an essential step to a properly
conduct a sales tax accrual analysis.

Ms. Riley mstakenly wote in her decision,
quote: "Accordingly, we find that where, as here, the
departnment uses a nethodol ogy to determ ne audited
t axabl e sales that would not have uncovered the errors
at issue. Such nethodol ogy does not denonstrate that
the issue in question was exam ned." Quote cl ose.

Ms. Riley's conclusion is entirely false as
previously explained. M. R ley also states, quote:
"There is no witten evidence that the departnent
exam ned nontaxable sales in the prior audit.” Quote
cl osed.

Once again, Ms. Riley's conmment exposes her
| ack of understandi ng of how a sal es tax accrual
anal ysi s done, and what type of sales transactions were
on Saratoga Springs sales invoices.

The first step in a sales tax accrual is to
review sales invoices to ensure that the tax is properly
charged and that all revenue that is taxable is taxed.
The nont axabl e sal es are readably found on Sarat oga
Springs sal es invoices.

Taxable facility fees, which were traded as

nont axabl e, were on the first Iine of every wedding

Kennedy Court Reporters, Inc.
800. 231. 2682

28



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

i nvoice. Al revenue that was not taxed on the invoices
was noted with a quote, unquote, "little N' for
nont axabl e.

Many of these quote, unquote, "nontaxable
itenms"” were not taxed in error. Then, the auditor nust
total the taxable sales, apply the sales tax rate, and
verify that the sales tax on the invoice matches the
sales tax that was recorded in the sales tax accrua
account .

The bookkeeper's sales tax report -- pardon
me, yeah -- the bookkeeper's sales tax report, if not,
all nine itens on the sales invoices are taxed, then the
audi tor either accepts or denies that non-taxed anounts
are correct.

The takeaway for the bookkeeper is that her
nmet hod of charging sales tax to custoners was bl essed by
the auditor. So she continued too inproperly exenpt
taxabl e transactions into the current audit period that
shoul d have been assessed by the prior auditor. W know
that this is true -- we know that this is true based on
our cursory review of 25 invoices fromthe prior audit.

Saratoga Springs was inproperly not taxing
transactions that were assessed in the current audit.

Qur test of 25 invoices is a reasonable test in |ight of

the prior auditors witten conmments -- that he reviewed
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taxabl e sales in depth and that he assess sal es tax on
an actual basis.

If he had, in fact, done a sensus, then he
woul d have uncovered the errors on the 25 transactions
that we reviewed. A sensus in Regulation 1705(c) is

defined as, quote: "A sensus --" in parenthesis,
"actual review as opposed to a sanple review invol ves
exam nation of 100% of the person's transactions
pertaining to the issues in question." Quote cl osed.

It is clear that Saratoga Springs continued to
charge tax incorrectly because the prior auditor
accepted as Saratoga was taxing its custoners. W also
know that it woul d have been unreasonabl e for Saratoga
Springs to change how it was charging tax to custoners
in light of what the findings were in the prior audit.

The prior auditor's report and findings did
not provide Saratoga Springs with any reason to change
how t hey were taxing principal wth any reason to change
how t hey were charging tax to its custoners.

Finally, the auditor states on his 414(c), the
assignnent activity history, that, as Monika nentioned
earlier, on six separate days, he was either working on
the sales and used tax accrual account records today or
wor ki ng on the schedul es and records today.

Those dates were: January 19th, 2017,
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February 9, 2017; February 10, 2017; February 15, 2017;
February 16, 2017; and February 22nd, 2017.

W point this out because the appeal s
conference holder cites the CDTFA's position with
respect to the review of the sales invoices, quote:

"That departnment contends based on it's review
of the prior audit work papers that petitioner does not
qualify for relief under RTC Section 6596 because the
prior audit work papers do not describe the transactions
at issue herein. The departnent argues that although
the fees and charges at issue, herein, were not assessed
in the prior audit.

The prior audit work papers and comments did
not denonstrate that such fees and charges were exam ned
and consi dered exenpt. Rather, the departnent asserts
that the transacti ons were overl ooked and not directly
assessed in the prior audit -- as opposed to being
al l owned as exenpt." Quote cl osed.

W ask, what was the auditor doing for six
days if the only thing that he did was to take fromthe
bookkeeper's sales tax report, the quarterly sum sal es
tax amounts, and place themin colum B of Schedule 12
A2 and then take fromthe tax differences between
reported and recorded on Schedule 12 A2 and build the
schedul es on 12 Al and Schedule 12 A
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These procedures mght take a few hours if the
audi tor footed the anmounts fromthe sales tax report
whi ch was an excel workbook then it m ght take anot her
hour to verify of that the tax amounts in the credit
colum of the sales tax report were properly footed.
Lets say, four total hours.

The auditor spent 88 hours on the audit and
for six days -- so about 30 to 40 hours he stated that
he was working on the sales tax accrual records and
schedul es. There was anple tinme for the auditor to do
the necessary audit procedures for a sales tax accrual
analysis in effect to verify that the tax coll ected on
the sales invoices were correct for the audit period.

Is it reasonable to surm se, as the CDTFA did,
that for six days the prior auditor, a senior tax
audi tor, overlooked and did not directly address sales
I nvoi ces.

In other words, he effectively did nothing; or
is it nore fair to conclude that the auditor did what he
wote -- he reviewed sal es invoices and sal es tax
collected. He just did a poor job of explaining the
extent of his review and his conclusions, nuch |ike the
transacti on concerning the used tax.

So I'"'mjust going to quickly take you through

t he docunents that we provided on Friday, which
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M. Huxsoll confirnmed were acceptable to the CDTFA. So,
you know, page one of that is sinply the 141M the
transcript of the returns.

The next few pages -- two, three, four, and
five -- are an exert fromthe sales tax reports. So for
all quarters of the prior audit, this is what the sales
tax report | ooked like.

And you can see by | ooking at page two that
there are line-by-line descriptions of who the custoner
was, what the date was, and how nuch tax; and if you
total up the credit colum, which is highlighted in two,
three, four, and five, you'll get to the |ast page -- on
page five.

The 163, 844, which is what the auditor
descri bed as the total sales tax reported, but,
essentially, it's audited. Usually, an auditor would
describe that as audited sales tax, but that's where he
got it fromso that's what he called it.

W asked the bookkeeper to hazardly (sic)
choose 25 invoices over the audit -- the prior audit
period, and, so, she did. And we provided just -- |
mean, they are part of the record, but we provided just
for the hearing today -- a few of the invoices.

If we cut right to the invoice, that kind of

covers all the transactions that were schedul ed and
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assessed in the current audit. If we go to the KD and
Davi d' s weddi ng, we can see that $1, 155.37 was the
amount of tax collected on that invoice.

And if you go to page three, you'll see
hi ghlighted in pink, $1,155.37 cents. So the --

JUDGE RALSTON: |I'msorry, M. Huk. Wich
exhibit is this again?

MR HUK: Ch, this is the one that was sent on
Fri day.

JUDGE RALSTON: On, okay.

MR HUK: Yeah.

JUDGE RALSTON:  What --

MR HUK: Onh, |I'msorry.

JUDGE RALSTON: What nunber?

MR. HUK: Yeah. So page 15 -- page 15 is
Kati e and Davi d's weddi ng.

JUDGE RALSTON: Alright. Thank you.

MR HUK: Yeah. And, so, there's $16, 425. 28
cents was the amount charged to the custoner. And then
the tax was $1, 155.37 cents. If you nultiply the tax
rate 8.75 times $16, 425.28 cents, you will not get
$1, 155. 37 cents because not everything was taxed.

If you | ook at the colum "taxable", you'll
see that the very first transaction is a facility fee,

and there's a little Nthere -- it wasn't taxed. They
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also didn't tax on the cake cutting, didn't charge tax
on the corkage fee, and didn't charge tax on the
bart ender.

And then when you go to page three of the

package from Friday, this is the sales tax transactions

report. You'll see the 1,155.37 cents. You would
expect the auditor would | ook at invoices -- sone anount
of invoices -- and tell us which ones the auditor | ooked

at and then trace to the sales tax accrual account the
amount of tax.

And, so, that's clearly an issue, and that's
why we're saying goshy (sic), it's been six days, what
did he do. Al he had to do was go to the anount of
sales tax on the | ast page of the sales tax report for
third quarter and post that to colum B of 12 A2, and
you've got the audit. |'msure he did nore than that.
He's just not good at witing comments, frankly.

And, so, then pages 16, 17 are -- we've
hi ghl i ghted much of what was said by both Mni ka and
nyself in the comments. And then you see on page 18,
we've highlighted the -- all but February 22nd, where
the auditor wites that he's working on the sal es tax
accrual records today; he's working on the schedul es and
records today.

There's nothing else to this audit. There's
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$300 dollars in used tax for the one itemthat he didn't
say anything about. And then there's this, the sales
tax -- so 88 hours. And then page 20 and 21 and 22 are
the citations that we nentioned regardi ng what the audit
manual chapter 4 says regarding tax accruals and the
revi ew of invoices.

And then the last three pages are the
transactions that should have been assessed in the prior
audit but were quickly, as Mnika stated, found by the
current auditor.

Moni ka.

M5. MLES: | think -- just one nore thing I'd
just like to highlight, just to enphasize. As you | ook
at the invoices -- so pages 13, 14, and 15 -- there are,
agai n, both taxable and nontaxable itens identified.

So if the auditor had reviewed invoices, which
he said he did, we're show ng that he reviewed both
t axabl e and nontaxabl e itens, which the ACH indi cated
that he did not. And, he clearly did, these invoices
have - -

JUDGE RALSTON: Ms. Ml es, could you pl ease
use your m crophone. Thank you.

M5. MLES: 1'msorry.

JUDGE RALSTON:  No probl em

M5. MLES: Again, | state that these invoices
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show bot h taxabl e and nontaxabl e parts of transactions.
And one of the argunments fromthe ACH was that he only
revi ewed nontaxable itens or did not review nontaxable
itenms, but, clearly, these invoices show -- and these
are representative -- that there are always taxable and
nont axabl e itens on the invoices.

So | just wanted to highlight that for you.
And | believe that's all we have at this point before we
make our cl osing remarKks.

JUDGE RALSTON: Okay. Thank you. | just had
a quick question: So on the invoices, they have -- the
[ittle N was nontaxable, the Y was taxable, and there's
sone within -- oh, okay. The upper case N, was that
supposed to be lowercase N? O just --

MR. HUK: Yeah. Probably. If it's an N, it's
nont axabl e.  Yeah.

JUDGE RALSTON: Okay. Thank you.

MR. HUK: Yeah.

M5. MLES: And, again, these are that's
reported by the taxpayer. These are her demarcations.
The big N, or the little N --

MR HUK: Well, that's what's on the invoice
to the custoner.

JUDGE TURNER: That's right. That's the

guestion | had. That's the actual invoice --
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MR. HUK: That is the actual invoice and
doesn't --

JUDGE TURNER -- with the Nand a Yin it?

MR HUK: That's correct. Yeah.

JUDGE TURNER So if the auditor examned it,
that's what they would see as well ?

MR HUK: Right. And if a customer wanted to
make sure what was taxed, then the custonmer can add up
the Y's that have a dollar anount and nmultiply tines the
tax rate. The tax rate is always 8.75 percent because
of the venue. Everything in Saratoga Springs is a 8.75
per cent .

JUDGE RALSTON: Ckay. Thank you.

MR. HUK: And, | apologize, | didn't turn ny
m c on either.

JUDGE RALSTON: Were you able to catch
everyt hing even though the mcs were off?

THE HEARI NG REPORTER: Yes. Thank you.

JUDGE RALSTON: Ckay. Thank you.

Judge Turner, did you have any ot her
guesti ons?

JUDGE TURNER: No. Thank you

JUDGE RALSTON: Ckay.

And, Judge Lanbert, did you have any

questi ons?
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JUDGE LAMBERT: No questions. Thanks.

THE HEARI NG REPORTER: Can | have a second to
start a new file? Just one second.

JUDGE RALSTON: Yeah, sure.

Actually, lets take a five mnute break. And
if you are CDTFA or for the Appellant, you mght want to
turn the mcs off because the live streamis still on
going. Thank you.

(Break.)

JUDGE RALSTON: We are back on the record in
t he appeal of Saratoga Springs. |s everyone ready to
nmove forward. GCkay. Thank you

And, M. Smth, you can begin when you're
ready.

MR. SM TH: Thank you.

Good norning. At issue today is whether
appellant is entitled to relief under Section 6596 based
on prior auditor advice.

Appellant is a California corporation that
operates a picnic facility and event venue in Saratoga,
California. As relevant, here, it also rents its
facilities for weddings and other |arge events, offers
catering, and other services.

Upon revi ew of the books and records, the

departnent found that appellant reported a total gross
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sal es of approximately $15 mllion dollars and clai med
deductions totaling approximately $6 nmillion dollars.

After further review, the departnent
determ ned i nproperly claimed as nontaxabl e, charges the
fees for wedding rentals, and wedding facilities and
ot her m scel | aneous weddi ng charges. The depart nent
di sal | owed t hese cl ai m nont axabl e charges for the
liability period which totaled approximately $2 mllion
dol | ars.

Appel | ant contends that he reasonably relied
on erroneous witten advice given by the departnent
during the prior audit.

Under Revenue and Taxati on Code, Section 6596,
the departnent finds that a person's failure to nake a
tinmely return on paynent was due to the person's
reasonabl e reliance on witten advice, the person may be
relieved for the taxes apposed of any penalty or
i nterest.

In the previous audit of the person requesting
relief contains evidence denonstrating that the issue in
guestion was exam ned. Either on a sanple or actual
basi s, such evidence would be considered witten advice
fromthe departnent.

Audit comrents, schedul es, and other witings

prepared by the departnent that becone part of the audit
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wor k papers was reflected that the activity transaction
i n question was properly reported and no anount was due
or sufficient to greater relief of liability. Unless it
can be shown that the person seeking relief knew such
advi ce was erroneous.

Wth respect to the prior audit, the records
does not show that the departnent exam ned reported
nont axabl e sales, as well as the invoices, and found no
errors.

| nstead, the departnment of prior audit
perfornmed the audit by conparing it to sales tax accrual
accounts with reported tax to conpute the audit
liability.

The tax was returned on a sales tax
reconciliation error. There's no evidence that the
prior auditor exam ned nontaxable sales in relation to
weddi ng charges. Unless appellant was incorrect in
claimng that the departnent's failure to identify
incorrectly claimnontaxable sales resulted liability
her e.

Further, appellant's argunent that the
departnent shoul d have known that appellant was
incorrectly reporting tax during the prior audit periods
because t he appel | ant provi ded t horough records for

exam nation for the prior audit, as well as invoices, is
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i ncorrect.

The appellant is essentially arguing that the
departnent's failure to alert appellant errors neans the
departnent provi ded erroneous advice to appellant of the
taxability of certain transactions -- this is not the
st andar d.

The | aw authorizes relief fromtax based on
prior audit report only when the appellant establishes
that the audit report contains original evidence
denonstrated that the issue in question was exam ned.

Thus, even if the departnent had access to
records that could have uncovered such errors, the
absence of evidence that the departnent actually
exam ned the issue. The departnent cannot be said that
exam ned i ssue nor provided any witten advice.

As discussed in the precedential opinion in
t he appeal of Praveen, the law only authorizes relief
fromtax based on a prior audit report when a taxpayer
establishes that the audit report contains witten
evi dence denonstrated that the issue in question was
exam ned.

No relief is available based on neither report
t hat shoul d have caught error but did not. For these
reasons, no relief could be provided under Section 6596.

And this concludes ny presentation. Thank
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you.

JUDGE RALSTON: Thank you.

Judge Turner, did you have any questions for
CDTFA?

JUDGE TURNER: | do not.

JUDGE RALSTON:  Thank you.

Judge Lanbert, did you have any questions for
CDTFA.

JUDGE LAMBERT: No questions. Thanks.

JUDGE RALSTON: Thank you.

So you have 10 m nutes for your rebuttal.
Thank you.

CLOSI NG STATEMENT

M5. M LES: Thank you.

Thank you to the panel for hearing our case
today. | know that we've asked you to hear a | ot of

detail today about audit procedures, docunentation,
reliance by a reasonabl e person, and many other details.

|"d like to close by asking the panel to take
away the followi ng main points fromour detailed
presentation. The |egislator drafted the protection of
6596 specifically to protect taxpayers fromexactly such
a case -- where the CDTFA is an error.

The taxpayer relied on that erroneous advice
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to their detrinent, and there is a subsequent assessnent
based on such error. W know that Section 65 relief is
hard to conme by and many hurdl es nust be junped to
successfully clai msuch relief.

We believe the facts we presented shows that
t hose requirenents were net. There's no snoking gun in
this case. There's not a specific line itemthat says
we gave you this advice, but we have shown that clearly
t he auditor reviewed these invoices.

We have shown that the auditor in the first
audit said that he spent tine reviewing in depth and on
an actual basis that's 100 percent of the docunents for
over 88 hours. This provides proof that he did sanple,
he revi ewed on a sensus basis, he reviewed everyt hing.
And those words in the working papers nmatter.

He made no adjustnments to the erroneously
characteri zed venue fees after reviewing themfor six
days. There were only 1,150 sales invoices for the
entire first audit period upon which sales tax is
charged. 88 hours is anple tinme to review such
i nvoi ces.

He did not reconmend any changes nor share
comon publications with respect to these itens. He
| eft the bookkeeper, Ms. Hall, with the reasonable

concl usi on that what she was doi ng was correct, and she
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continued to do to the conpany's detrinent on the second
audi t.

We al so bring our surprise that CDTFA coul d
have called the auditors as a witness in this
proceedi ng, but they did not. Wy? W presuned it had
to be because he woul d have had to say that he did
review the invoices which included the incorrect tax
cl assification.

We have wal ked this panel through an in-depth
flow of a typical wedding transaction frominvoice
t hrough the books and records and to the audit work
papers to include the primary piece of evidence required
to the audited -- the invoice.

We flow the invoice to the conpany's sal es tax
accrual account. W showed that the auditor reviewed
both the invoices and the accrual schedul e and accepted
them per his notes in the working papers. W show that
in his sales tax reconciliation work paper, he reported
that he and the bookkeeper agreed to the data.

We have net all the requirenents under 6596,
and the related regulation. There was witten advice in
t he worki ng papers that state that the auditor reviewed
i nvoices in depth and on an actual basis and agreed with
t he bookkeeper's schedul es. The conpany bookkeeper

relied on such advice. How coul d she not.
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The conpany's books and records are naintained
in the sanme manner in those audit periods. W believe
we' ve rebutted the argunents of the appeal s conference
hol der and shown that if audit procedures were adhere
to, and how could they not be over an 88 hour audit, the
audi tor must have reviewed the area in question and
ei ther accepted it an error or ignore it.

Ei t her way, he nade no change, and the
taxpayer relied upon it. That was reasonable. Wy
woul d a taxpayer question the audit results and begin to
change procedure that they already believed to be
correct unless they were told to.

The ACH, the appeal s conference hol der,

i ndi cated the major reason she disallowed relief was the
prior audit work papers and comments do not denonstrate
that such fees and charges were exam ned in detail and
consi dered exenpt, and we absol utely di sagree.

W rem nd you that M. Coffnman spent at | east
si x days review ng schedul es and records. He also
i ndi cated he reviewed invoices on an actual basis. Both
t axabl e and nont axabl e transactions were refl ected on
the invoices as previously stated.

H s work papers and comments absolutely
denonstrate that both taxable and nontaxable itens,

t hose nmarked by taxpayer with a Y or an N on the
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i nvoices, were reviewed. |It's not reasonable for himto
be | ooking at anything el se for six days.

We respectfully submt that 6596 was neant to
protect taxpayers fromexactly such a case.

Fortunately, California's Legislature felt strongly that
the relief section should be in the tax code and that it
applies to both request for witten advice and audit
wor ki ng papers.

The standard for Section 6596 relief is very
high and difficult to prove when an auditor fails to
explain the scope of work and its findings. |It's
difficult to determ ne what happened years |ater and
when the auditor is not before us to ask.

However, we have proven that the evidence in
the prior audit is nore than sufficient to sustain
witten evidence in a formof coments and concl usi ons
that the taxpayer relied on to its detrinent in |ater
years. W believe it does not stand to reason that the
bookkeeper in this case woul d have:

One, worked for the prior audit; two, worked
with the auditor -- discuss with himthat there were no
adjustnents to the invoices reviewed; three, received no
assessnment on these matters; four, reviewthe
correspondi ng wor ki ng papers and then change course.

She did not change course because she relied
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on the audit and the audit working papers because it was
reasonable for her to do so. |If this fact pattern does
not rise to the level of 6596 relief, we ask, what does?
And, therefore, this taxpayer nust prevail.

We, again, summarize that the taxpayer nust
receive relief because it is clear that they relied on
prior audit advice that was erroneous presented by a
veteran auditor of the CDTFA

In the private sector, if | provided this

erroneous advice to ny clients -- costing them hundreds
of thousands of dollars -- it would |likely be deened
mal practice. In the public sector, it's an egregious

error perpetrated upon this taxpayer who deserves the
relief that Section 6596 provides.

Thank you again for listening to our
argunents.

JUDGE RALSTON: Thank you. Check with ne
co- panel i st.

Judge Turner, did you have any questions.

JUDGE TURNER: No additional questions. Thank
you.

JUDGE RALSTON: And Judge Lanbert.

JUDGE LAMBERT: No. No questions. Thanks.

JUDGE RALSTON: kay. So | don't have any

further questions. Thank you everyone.
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Springs, |

i s closed.

Today' s hearing and the appeal

ncor porated i s now adj our ned.

of Saratoga

And t he record

(The hearing concluded at 10:46 a.m)
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HEARI NG REPORTER S CERTI FI CATE

|, Christina L. Rodriguez, Hearing Reporter in
and for the State of California, do hereby certify:

That the foregoing transcript of proceedings
was taken before ne at the tinme and place set forth,
that the testinony and proceedi ngs were reported
stenographically by ne and |ater transcribed by
conputer-aided transcription under ny direction and
supervision, that the foregoing is a true record of the
testi nmony and proceedi ngs taken at that tine.

| further certify that | amin no way
interested in the outconme of said action.

| have hereunto subscribed nmy nanme this 4th

day of Novenber, 2024.

Hearing Reporter

CHRI STI NA RODRI GUEZ
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 1      Sacramento, California; Tuesday, October 15, 2024

 2                          9:30 a.m. 

 3                       

 4   

 5              JUDGE RALSTON:  We are opening the record for

 6    the hearing of Saratoga Springs, Inc.  Today's date is

 7    October 15th, 2024, and the time is approximately 9:30

 8    a.m.

 9              Today's hearing is being heard by a panel of

10    three administrative law judges.  My name is Natasha

11    Ralston, and I am the Lead Administrative Law Judge who

12    will be conducting the hearing for this case.  Also on

13    this panel are Judge Turner and Judge Lambert.  After

14    the hearing, all three judges will confer and produce a

15    written decision.

16              Any judge on this panel may ask questions or

17    otherwise participate to ensure that we have all the

18    information needed to decide this appeal. The Office of

19    Tax Appeal is not a court but is an independent appeals

20    body which is staffed by tax experts and is independent

21    of any tax agency including the California Department of

22    Tax and Fee Administration, or CDTFA.

23              Also present is our Stenographer,

24    Ms. Rodriguez, who is reporting this hearing verbatim.

25    To ensure we have an accurate record, we ask that
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 1    everyone speaks one at a time and does not speak over

 2    each other.  Also, speak clearly and loudly; and when

 3    you're about to speak, please pull your microphone close

 4    and make sure it's turned on.

 5              When needed, Ms. Rodriguez will stop the

 6    hearing process and ask for clarification.  After the

 7    hearing, Ms. Rodriguez will produce the official hearing

 8    transcript which will be available on the Office of Tax

 9    Appeals' website.

10              And we will ask the parties to please

11    introduce themselves and state who they represent for

12    the record starting with the Appellant.

13              MS. MILES:  I'm Monika Miles, President of

14    Miles Consulting Group representing Saratoga Springs.

15              MR. HUK:  And I'm John Huk, representing

16    Saratoga Springs.  I'm a senior tax manager at Miles

17    Consulting.

18              MR. SMITH:  I'm Kevin Smith, representing The

19    California Department of Tax and Fee Administration.

20              MR. HUXSOLL:  Carry Huxsoll from the CDTFA

21    Legal Division.

22              MR. PARKER:  Jason Parker, Chief of

23    Headquarter's Operation Bureau of CDTFA.

24              JUDGE RALSTON:  Thank you.  As I mentioned

25    earlier, this hearing is being live stream to the public
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 1    and is also being recorded.  The transcript and the

 2    video recording are part of the public record and will

 3    be posted on with our website.

 4              The prehearing conference in this matter was

 5    held on September 23rd, 2024.  Appellant submitted

 6    exhibits labeled 1-14.  Respondent did not have any

 7    objections to Appellant Exhibit's 1-14.  Just to

 8    confirm, you still have exhibits 1-14?

 9              MS. MILES:  Yes.

10              JUDGE RALSTON:  Okay.  Respondent, you still

11    have no objections?

12              MR. SMITH:  That's correct.

13              JUDGE RALSTON:  Thank you.  Appellant's

14    Exhibit 1-14 are admitted without objection.

15                   (Appellant's Exhibit's 1-14 were admitted

16                   into evidence.)

17              JUDGE RALSTON:  And Respondent CDTFA has

18    submitted exhibits -- lets double check.  Respondents

19    submitted Exhibit's A-F; is that still correct?  Those

20    are your exhibits.

21              MR. SMITH:  That's correct.

22              JUDGE RALSTON:  Thank you.  And you still have

23    no objections to Respondent's Exhibits?

24              MS. MILES:  No objection.

25              JUDGE RALSTON:  Thank you.  So Respondent's
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 1    Exhibits A-F are admitted without objection.

 2                   (Respondent's Exhibits A-F were admitted

 3                   into evidence.)

 4              JUDGE RALSTON:  Neither party intends to see

 5    call any witnesses in this case.  Appellant will have 45

 6    minutes to present their case.  Respondent will have 15

 7    minutes to present their case.  And then Appellant will

 8    have 10 minutes for rebuttal.  The panel members may

 9    have questions for any party at any time.

10              Does anyone have any questions before we move

11    on to our opening presentations?  I see none --

12              MR. HUXSOLL:  Actually, Ms. Ralston, I just

13    want to know the department does not object to what was

14    provided on Friday as it's a -- by Appellant because

15    it's a compilation of pages previously provided

16    exhibits, so I just want to note that for the record.

17              JUDGE RALSTON:  Thank you, appreciate that.

18              Okay.  Please begin when you're ready.

19   

20                          PRESENTATION

21              MS. MILES:  Good morning.  As stated, I'm

22    Monika Miles, President of Miles Consulting Group

23    representing the Taxpayer, Saratoga Springs, in today's

24    hearing.

25              My colleague, John Huk, and I spend our time
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 1    with you today to show that the taxpayer clearly relied

 2    on the results of a prior audit by CDTFA, and it is

 3    reasonable that Saratoga Springs receive relief from the

 4    taxes and interest assessed in the second audit as

 5    provided by CRTC, Section 6596.  We will lay out our

 6    argument follows:

 7              First, a brief description of the taxpayer's

 8    business.  Briefly, Saratoga Springs is a family owned

 9    wedding and event venue located in Saratoga, California,

10    since 1975.

11              We will show that Saratoga Springs was audited

12    by the CDTFA for two separate audit cycles -- the period

13    from 2013 to 2016 which we will refer to, quote, as the

14    prior audit; and, then, again, from 2018 to 2020 which

15    we will refer to as the current audit.

16              A few points with respect to this:  In the

17    current audit by CDTFA, it was determined that the

18    company did not charge sales tax on facility fees and

19    other gross receipts related to the sale of food and

20    beverages, also known as venue rentals and sales when

21    they are in fact subject to tax.

22              The bookkeeper for the prior audit and the

23    current audit was Ms. Debbie Hall.  She has many years

24    of experience and is still the bookkeeper for Saratoga

25    Springs.
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 1              Auditors in the current audit determined the

 2    amount of taxable measures from these items to be

 3    approximately $2 million dollars; and the total tax to

 4    be approximately $185,000 dollars plus interest.  In the

 5    first audit, the auditor, Mr. Coffman, spent over 88

 6    hours on his audit.

 7              Specifically, we will prove based upon his own

 8    words in the audit working papers that he reviewed

 9    invoices as required by CDTFA audit principles in depth

10    and on an actual basis, and he did not discover the

11    error or make an adjustment with respect to the revenue

12    in question.

13              We submit here that the taxability of the

14    items at issue is not complex, the revenue at issue is

15    clearly subject to sales tax.

16              We will show that during the current or second

17    audit, the audit team encouraged the taxpayer to seek

18    relief under California Section 6596 and relayed in

19    Regulation 1705 as they, the CDTFA audit team, strongly

20    believed the taxpayer relied on the prior audit.

21              The current CDTFA audit team felt so strongly

22    about this that they offered to write up the request and

23    send it up the chain.

24              We will remind this body of the requirements

25    of Section 6596 and relative Regulation 1705 and how
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 1    Saratoga Springs meets all of them; including, in

 2    pertinent part, 6596 find that a taxpayer's failure to

 3    report the current amount of tax is relieved when the

 4    taxpayer reasonably relies on the CDTFA's written advice

 5    -- including from audit working papers in a prior audit.

 6              Per Regulation 1705(c), written advice

 7    provided in the prior audit, the presentation of a

 8    person's books and records for examination by an auditor

 9    shall be deemed to be a written request for the audit

10    report by the audited person and any person with shared

11    counting and common ownership with the audited person.

12              If a prior audit report of the person

13    requesting relief contains written evidence which

14    demonstrates that the issue in question was examined

15    either in an sample or sensus -- actual review, such

16    evidence will be considered written advice from the

17    board for purposes of this regulation.

18              A sensus or actual review as opposed to a

19    sample review involves examination of 100 percent of the

20    person's transactions pertaining to the issue in

21    question.

22              For Regulation 1705, as just quoted, we will

23    show you the prior auditor's own words within the work

24    papers that indicated -- indicate that he reviewed

25    records in depth and on an actually basis.  And we
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 1    believe these words are important.

 2              We will show that he spent at least six days

 3    either, quote, "Working on the sales tax accrual

 4    records;" or, quote, "working on the schedules and

 5    records," per his own permission in the working papers.

 6    What, we ask, was he working on?

 7              Whether he did not understand the rules

 8    related to venue fees or simply, carelessly disregarded

 9    the documents in spite of this narrative, the fact

10    remains that his conclusions were that certain taxable

11    transactions were exempt, and the taxpayer relied on the

12    prior auditor's conclusions to the taxpayer's detriment.

13              Today, we will walk you through one or two

14    transactions within the audit working papers to prove

15    that the auditor did review the items in question and

16    erroneously agreed with bookkeeper's methodology --

17    leaving her no other rational conclusion than her

18    existing methodology was correct and should be

19    continued.

20                   (Reporter interruption.)

21              MS. MILES:  Sure.

22              The purpose of this will be to illustrate the

23    documents that were provided to the auditor, and the

24    critical nature of the review of the sales invoices to

25    the sales tax accrual analysis that was performed by the
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 1    auditor and Ms. Hall.

 2              The set of pages we will be going over were

 3    provided to you on Friday and were also previously

 4    included in the provided exhibits.

 5              The underlying invoices that we will show you

 6    will show that invoices are structurally the same in

 7    both audit periods and that they show clearly which line

 8    items on the invoices are subject to tax as delineated

 9    with a "Y", yes for taxable, were not subject to tax, as

10    delineated by an "N" for no.

11              We will show that the later invoices are

12    treated consistently as compared to the earlier

13    invoices.  Obviously, the reason we are here today at

14    OTA is because the CDTFA appeals conference holder

15    disagreed with the request for relief under 6596.

16              During our time today, we will rebut her

17    arguments appeal to this body that her disallowance

18    should be revisited as we believe it is an error.

19    Respectfully, we understand that the requirements of

20    6596 are a high hurdle to jump, and we are prepared to

21    do so.

22              The statute and related regulations were

23    written potentially to make it difficult but not

24    impossible to invoke the relief section.

25              Throughout our discussions today, we will show
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 1    that the bookkeeper, Ms. Hall, reasonably relied on

 2    audit working papers and audit results of the first

 3    audit; and, therefore, did not change her methodology

 4    for taxable sales even though they were consistently an

 5    error.

 6              We will address the obvious question:  How can

 7    a rational person walk away from a prior audit after

 8    working through it in depth and reviewing the working

 9    papers and not assume she was doing things correctly.

10              Thank you for allowing me to lay the

11    foundation for our presentation today.  We'd like to lay

12    out the case in more detail, per my outline, unless you

13    have any questions.

14                   (Pause.)

15              MS. MILES:  As promised, we will now line out

16    the case in a little bit more detail based on my points

17    before.

18              A brief description of the taxpayer's

19    business, Saratoga Springs Picnic and Campgrounds is a

20    corporation headquartered in California since 1975.

21    They are family owned wedding and event venue in

22    Saratoga.  Most of the company's revenue streams come

23    from weddings and various related rentals and corporate

24    events.

25              Their bookkeeper, Ms. Debbie Hall, has been
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 1    working with the company since 2016.  As I mentioned, we

 2    will show that Saratoga Springs was audited by the CDTFA

 3    for those two separate periods; and, just for the

 4    record, the first period is from October 1st, 2013

 5    through September 30th, 2016, which we refer to as the

 6    prior audit.

 7              And, then, again, to confirm the dates on the

 8    second audit -- January 1st, 2018 through December 31,

 9    2020, which we refer as the second audit.  Again, in the

10    current audit, it was determined that the company did

11    not charge sales tax on facility fees and other gross

12    receipts when they are, in fact, subject to tax.

13              The bookkeeper, Ms. Debbie Hall, worked with

14    the auditor in the first audit, Mr. Walter Coffman, to

15    develop the sales tax report that was used to determine

16    the basis for the prior audit.  We will show from the

17    working papers that they both agreed to the numbers

18    reflected.

19              Also, for the record, auditors determined the

20    amount of taxable measures from these items to be

21    $2,034,452 dollars and the total tax to be $184,681

22    dollars; less credits of $694 dollars, along with

23    interest which as of December 2022 was $43,452 dollars.

24              Saratoga Springs had recently been subject to

25    a similar audit by the CDTFA in which case after
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 1    engaging with and cooperating with the prior auditor,

 2    Mr. Walter Coffman, over that time period.  Taxpayer had

 3    relied on those findings in a way it taxed certain items

 4    in the prior audit; mainly venue fees and continued to

 5    treat them as nontaxable.

 6              During the current audit, CDTFA auditors

 7    identified the error and have assess of the tax on the

 8    measure related to the venue fees and other taxable

 9    items.

10              In the first audit, Mr. Coffman spent over 88

11    hours, per his time logs, on this audit.  Specifically,

12    we will prove based upon his own words in the audit

13    working papers that he reviewed invoices as required by

14    CDTFA auditing principles; on which the taxpayer had

15    erroneously recorded venue rental revenue as nontaxable.

16    And he did not make an adjustment; and he did not

17    suggest they were doing anything wrong.

18              In the BOE-414Z, the assignment activity

19    history, Mr. Coffman specified six days in January and

20    February 2017, during which he either -- and, I quote,

21    was, "working on the sales tax accrual records today,"

22    or, was, quote, "working on the schedules and records

23    today."

24              In a few moments, my colleague, Mr. Huk, will

25    walk through the requirements of proper audit procedures
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 1    -- and that means he must have been reviewing invoices,

 2    which he also said he did.

 3              In the second audit, the auditors found the

 4    errors right away.  As consultants to the taxpayer,

 5    brought in to assist with the second audit, we found the

 6    errors right away.  In 88 hours of reviewing Saratoga's

 7    books and errors in depth and on an actual basis, that's

 8    a hundred percent, the prior auditor did not discover

 9    the error.

10              We will also refer to our Exhibit 2, an

11    affidavit from the bookkeeper, Ms. Hall, where she

12    refers to Mr. Coffman asking to see a, quote, "a couple

13    of representative invoices from our wedding and other

14    events."

15              She printed some out and gave them to the

16    auditor.  She then said, "I remember him looking at them

17    then handing them back to me after indicating they

18    looked fine."

19              Again, we reference the Section 6596 and

20    related regulations and how Saratoga meets all of them;

21    including reliance on written advice from audit working

22    papers and items which I have mentioned previously.

23              I'd like to highlight, again, the a sensus or

24    actual review, as opposed to sample review, involves

25    examination of a hundred percent of the person's
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 1    transactions pertaining to the issue at question.

 2              For written advice contained in a prior audit

 3    of the person to apply to the person's activities or

 4    transaction in question, the facts and conditions

 5    relating to the transaction must not have changed from

 6    those which occurred during the period of operations in

 7    the prior audit -- and they did not.

 8              Audit comments, schedules, and other writings

 9    prepared by the board that become part of the audit work

10    papers which reflect that the activity or transaction in

11    question was properly reported, and no amount was due,

12    are sufficient for a finding for relief from liability,

13    unless it can be shown that the person seeking relief

14    knew such advice was erroneous.

15              Again, we will show during the -- that during

16    the current or second audit, the audit team encouraged

17    the taxpayer to seek relief under Section 6596, as they

18    strongly believed the taxpayer relied on the prior

19    audit.  The audit team felt so strongly about this that

20    they wrote up the request to send up the chain.

21              To quote from the memorandum from Veronica of

22    San Jose Office Administrator to Susanne Buehler, the

23    Deputy Director, on November 5th, 2021 -- which is our

24    Exhibit 1.

25              I quote, "In this -- in the prior audit, sales
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 1    taxes were not collected on the wedding facility fee and

 2    other related charges; and, therefore, were not reported

 3    as taxable sales on the sales and use tax returns."

 4              The prior audit verification comments stated

 5    that the prior audit -- pardon me, that the prior

 6    auditor reviewed sales invoices and original customer

 7    invoices but failed to assess tax on these charges.

 8              There had not been any changes to how the

 9    taxpayer invoice the customers from the audit period to

10    the current.  A sample invoice is attached in CROS for

11    your reference.

12              I'd like to highlight the following quote from

13    Ms. Santanius, "Based on a misinformation found in the

14    prior audit of Saratoga Springs Picnic, I recommend

15    granting the taxpayer Section 6596 relief from the

16    payment of tax, interest, and penalty added thereto on

17    the wedding facility fee and other related charges."

18              Now, I'd like to turn the presentation over to

19    my colleague, John Huk, who will describe for this panel

20    the specific details of not only how an audit is

21    performed, but also how this audit was performed.

22              I'd like to preface this discussion by saying

23    that prior to his employment at Miles Consulting,

24    Mr. Huk spent the majority of his career, over 30 years,

25    at the California State Board of Equalization as both an
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 1    auditor; and, for 25 years, as an audit supervisor.  He

 2    viewed audits every day and trained auditors on proper

 3    audit technique.

 4              Mr. Huk.

 5              MR. HUK:  Good morning.  In accordance with

 6    Regulation 1705(c), relief from liability, we will show

 7    that the tax liability assessed in the current audit was

 8    examined in the prior audit on a natural basis; and, at

 9    Saratoga Springs, relied on the comments and findings of

10    the prior audit to it's detriment.

11              We will also show the facts and conditions in

12    the current audit, and, in a prior audit, did not

13    change.  The prior auditor's comments, schedules, and

14    assignment activity history support our contention that

15    RTC 6596 relief must be granted to Saratoga Springs.

16              The support for our request is challenging

17    because of prior auditors' verification comments are

18    below the standard of quality that we would expect.

19              Regarding completeness and accuracy, the audit

20    manual states, quote, "Working paper should be complete

21    and accurate in order to provide proper support for

22    findings, conclusions, and recommendations."

23              The test of completeness is whether a third

24    party can review schedule, understand it's purpose, and

25    make use of it without consulting with the auditor who
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 1    prepared it.

 2              Regarding clarity and understandability, the

 3    audit manual states, quote, "Working papers should be

 4    clear and understandable without supplementary oral

 5    explanations.  The information they reveal should be

 6    clear, complete, and concise."

 7              The prior auditor failed to describe the

 8    specific invoices that he reviewed and what he learned

 9    in his review of the sales invoices.  Out of comment

10    should describe the verification procedures performed

11    and explain what was found and why it was considered

12    either taxable or nontaxable.

13              CDTFA's Audit Manual, Sections 0405.10 and

14    0406.55 emphasize that a review of sales invoices is

15    required when a sales tax accrual account analysis is

16    used to determine audited taxable sales as was done in

17    the prior audit.  A sales tax accrual account reviewed

18    is not supportable if a review of the sales invoices is

19    not made by the auditor.

20              A sales tax accrual account analysis devoid of

21    a review of sales invoices is insupportable; basically,

22    it's garbage in results, and garbage out.

23              It's important to state that the sales invoice

24    that were provided to the auditor for the entire audit

25    period and the auditor wrote that his review included
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 1    the review of sales invoices, original customer

 2    invoices, and the sales tax collected.

 3              It is not unreasonable to conclude that the

 4    prior auditor's review of the sales invoices found no

 5    issues, and, for that reason, he did not make the

 6    obvious comment that the recorded sales tax was properly

 7    charged on sales invoices.

 8              The following is another example of the

 9    auditor's lack of acceptable verification comments that

10    comes from the use tax side of the prior auditor's work

11    papers.

12              On the worksheet labeled "paid bills", the

13    auditor reviewed purchase invoice for $5,144 dollars but

14    only assess use tax on $4,320 dollars.  What happened to

15    the difference, the $824 dollars between the total

16    purchase price and the measure -- taxable measure

17    assessed.

18              The auditor included no verification comments

19    for his review of fixed assets, which is required -- he

20    did it with fixed asset examination nor the paid bills.

21    And, obviously, he picked this up either in fixed assets

22    or paid bills.  How does this pass the local offices'

23    reviewer.  Why doesn't he have any comments on what

24    happened to the $824 dollars.  It's beyond me.

25              It's incumbent on the CDTFA, not the taxpayer,
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 1    to expect it's auditors to adhere to writing

 2    verification comments that are complete, accurate,

 3    clear, and understandable; and, when they are not, for

 4    the local office supervisor reviewer and the audit

 5    principle, to return the audit report to the auditor to

 6    correct the working papers so that they meet the

 7    standards of completeness, accuracy, clarity, and

 8    understandability.

 9              The following of verification comments that

10    the prior auditor wrote, quote, "The current bookkeeper

11    and auditor discussed this issue in a more complete

12    review of the total sales and taxable sales were then

13    begun.  This review included the review of sales

14    invoices, original customer invoices, and the sales tax

15    collected.

16              Per review by both the taxpayer and auditor,

17    both parties are in agreement with the sales tax

18    differences that would be assessed in the audit on a

19    natural basis.

20              Another quote, quote, "The taxable sales were

21    compared to the revenue, and tax reports were used to

22    complete the audit.  The reports were generated by the

23    new bookkeeper and were verified by the corporate

24    officers for accuracy."

25              Another quote taxable sales area was reviewed
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 1    in depth.  Quote, "The current bookkeeper needed to

 2    recreate the sales and sales tax reports.  The audit was

 3    based on these new reports and verified by both the

 4    corporate officers and the auditor."

 5              The differences between recorded and reported

 6    sales tax was assessed in the audit on an actual basis.

 7    In spite of the poor quality of the prior auditors

 8    comments, we know the following:

 9              We know that the prior auditor looked at

10    taxable sales in depth.  We know that the prior auditor

11    wrote he assessed sales tax in the audit on an actual

12    basis.  We know that the prior auditor used the sales

13    tax reports created by Debbie Hall, the bookkeeper, to

14    calculate audited taxable sales.

15              We know that the prior audit was based on the

16    sales tax accrual reports created by the bookkeeper that

17    the auditor verified them and the auditor reviewed both

18    sales invoices and sales tax collected.

19              We know that the current bookkeeper and

20    auditor discussed the sales tax accrual analysis and

21    that a more complete review of sales tax was conducted.

22    We know this because this is what the prior auditor

23    wrote in his verification comments.

24              Saratoga Springs learned two things from the

25    prior audit:  One, that the amount of tax collected from
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 1    customers must be reported to the CDTFA.  They need to

 2    carefully review their sales tax accrual account and

 3    report the tax collected;

 4              Two, the amount of tax they charged the

 5    customers for the sales and services they make was

 6    accepted as correct by the auditor.  If it wasn't, they

 7    would have surely heard about it.

 8              The bookkeeper's understanding from the prior

 9    audit was that the so called recorded tax of Schedule 12

10    A2 was the correct amount of tax; in other words, the

11    total recorded sales tax on Schedule 12 A2 was the

12    audited sales tax.  This understanding was reasonable

13    because the bookkeeper worked closely with the prior

14    auditor.

15              The bookkeeper, Debbie Hall, provided the

16    prior auditor with the sales tax accrual account

17    transactions for the entire audit period.  Every single

18    invoice that included any amount of the sales tax was

19    listed line by line for the entire audit period in the

20    sales tax reports.

21              The sales tax on the sales tax accrual report

22    listed the date of the invoice, the customer's name, and

23    the amount of the sales tax collected from the customer.

24    The auditor was provided with every customer invoice for

25    the audit period -- he wrote that.
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 1              The auditor wrote in his verification comments

 2    that, quote:  "Taxable sales were compared to the

 3    revenue and tax reports were used to complete the audit.

 4    The reports were generated by the new bookkeeper and

 5    verified by the corporate officers for accuracy."

 6              The prior auditor did not even provide

 7    Saratoga Springs, the bookkeeper -- their bookkeeper --

 8    with the most relevant publication for a business

 9    selling food and beverages -- the dining and beverage

10    industry publication.

11              On the 414E, page two, the auditor provided

12    publications 17, appeals procedure; 70, the taxpayer's

13    rights; and 76, audits but not the dining and beverage

14    industry publication.

15              If the prior auditor had provided the dining

16    and beverage publication, perhaps Debbie Hall, Saratoga

17    Springs bookkeeper, would have discovered on her own

18    that wedding cake cutting is taxable.  Serving of food

19    and beverages is taxable.  Corporate fees are taxable.

20    Dance floors are not taxable, and facility fees are

21    taxable.

22              Unfortunately, the prior auditor failed to

23    provide the publication so that the taxpayer's

24    bookkeeper might properly learn on her own what is and

25    isn't taxable for Saratoga Springs.  We know she didn't
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 1    learn it from the prior auditor.

 2              The bottom line is that the amount on the

 3    sales tax accrual account, which were prepared by the

 4    bookkeeper and reviewed on an actual basis by the

 5    auditor, were deemed to be the audited sales tax due for

 6    the audit period; less, the previously reported tax to

 7    the CDTFA.

 8              The appeals conference holder, Ms. Denise

 9    Riley, wrote in her decision, quote:  "The prior auditor

10    in this case did not examine insufficient detail

11    petitioner's transactions in such a way that he could of

12    discovered the fact that petitioner was incorrectly

13    claiming taxable charges and fees as nontaxable.

14              Instead, as indicated above in her decision,

15    in the prior audit, the department decided to compute

16    petitioner's audited taxable sales by preparing

17    petitioner's sales tax accrual accounts with reporting

18    tax."  Quote closed.

19              The appeals conference holder's conclusion is

20    misplaced perhaps she did not understand that the sales

21    tax accrual report includes a detailed listing of every

22    tax invoice and that both the sales invoices and

23    collected sales tax were reviewed by the auditor.

24              It is a simple step to trace a sales invoice

25    and the sales tax charge on the invoice to the sales tax
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 1    accrual account.  In fact, it is not only a simple step,

 2    as noted earlier, it is an essential step to a properly

 3    conduct a sales tax accrual analysis.

 4              Ms. Riley mistakenly wrote in her decision,

 5    quote:  "Accordingly, we find that where, as here, the

 6    department uses a methodology to determine audited

 7    taxable sales that would not have uncovered the errors

 8    at issue.  Such methodology does not demonstrate that

 9    the issue in question was examined."  Quote close.

10              Ms. Riley's conclusion is entirely false as

11    previously explained.  Ms. Riley also states, quote:

12    "There is no written evidence that the department

13    examined nontaxable sales in the prior audit."  Quote

14    closed.

15              Once again, Ms. Riley's comment exposes her

16    lack of understanding of how a sales tax accrual

17    analysis done, and what type of sales transactions were

18    on Saratoga Springs sales invoices.

19              The first step in a sales tax accrual is to

20    review sales invoices to ensure that the tax is properly

21    charged and that all revenue that is taxable is taxed.

22    The nontaxable sales are readably found on Saratoga

23    Springs sales invoices.

24              Taxable facility fees, which were traded as

25    nontaxable, were on the first line of every wedding

0029

 1    invoice.  All revenue that was not taxed on the invoices

 2    was noted with a quote, unquote, "little N" for

 3    nontaxable.

 4              Many of these quote, unquote, "nontaxable

 5    items" were not taxed in error.  Then, the auditor must

 6    total the taxable sales, apply the sales tax rate, and

 7    verify that the sales tax on the invoice matches the

 8    sales tax that was recorded in the sales tax accrual

 9    account.

10              The bookkeeper's sales tax report -- pardon

11    me, yeah -- the bookkeeper's sales tax report, if not,

12    all nine items on the sales invoices are taxed, then the

13    auditor either accepts or denies that non-taxed amounts

14    are correct.

15              The takeaway for the bookkeeper is that her

16    method of charging sales tax to customers was blessed by

17    the auditor.  So she continued too improperly exempt

18    taxable transactions into the current audit period that

19    should have been assessed by the prior auditor.  We know

20    that this is true -- we know that this is true based on

21    our cursory review of 25 invoices from the prior audit.

22              Saratoga Springs was improperly not taxing

23    transactions that were assessed in the current audit.

24    Our test of 25 invoices is a reasonable test in light of

25    the prior auditors written comments -- that he reviewed
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 1    taxable sales in depth and that he assess sales tax on

 2    an actual basis.

 3              If he had, in fact, done a sensus, then he

 4    would have uncovered the errors on the 25 transactions

 5    that we reviewed.  A sensus in Regulation 1705(c) is

 6    defined as, quote:  "A sensus --" in parenthesis,

 7    "actual review as opposed to a sample review involves

 8    examination of 100% of the person's transactions

 9    pertaining to the issues in question."  Quote closed.

10              It is clear that Saratoga Springs continued to

11    charge tax incorrectly because the prior auditor

12    accepted as Saratoga was taxing its customers.  We also

13    know that it would have been unreasonable for Saratoga

14    Springs to change how it was charging tax to customers

15    in light of what the findings were in the prior audit.

16              The prior auditor's report and findings did

17    not provide Saratoga Springs with any reason to change

18    how they were taxing principal with any reason to change

19    how they were charging tax to its customers.

20              Finally, the auditor states on his 414(c), the

21    assignment activity history, that, as Monika mentioned

22    earlier, on six separate days, he was either working on

23    the sales and used tax accrual account records today or

24    working on the schedules and records today.

25              Those dates were:  January 19th, 2017;
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 1    February 9, 2017; February 10, 2017; February 15, 2017;

 2    February 16, 2017; and February 22nd, 2017.

 3              We point this out because the appeals

 4    conference holder cites the CDTFA's position with

 5    respect to the review of the sales invoices, quote:

 6              "That department contends based on it's review

 7    of the prior audit work papers that petitioner does not

 8    qualify for relief under RTC Section 6596 because the

 9    prior audit work papers do not describe the transactions

10    at issue herein.  The department argues that although

11    the fees and charges at issue, herein, were not assessed

12    in the prior audit.

13              The prior audit work papers and comments did

14    not demonstrate that such fees and charges were examined

15    and considered exempt.  Rather, the department asserts

16    that the transactions were overlooked and not directly

17    assessed in the prior audit -- as opposed to being

18    allowed as exempt."  Quote closed.

19              We ask, what was the auditor doing for six

20    days if the only thing that he did was to take from the

21    bookkeeper's sales tax report, the quarterly sum sales

22    tax amounts, and place them in column B of Schedule 12

23    A2 and then take from the tax differences between

24    reported and recorded on Schedule 12 A2 and build the

25    schedules on 12 A1 and Schedule 12 A.
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 1              These procedures might take a few hours if the

 2    auditor footed the amounts from the sales tax report

 3    which was an excel workbook then it might take another

 4    hour to verify of that the tax amounts in the credit

 5    column of the sales tax report were properly footed.

 6    Lets say, four total hours.

 7              The auditor spent 88 hours on the audit and

 8    for six days -- so about 30 to 40 hours he stated that

 9    he was working on the sales tax accrual records and

10    schedules.  There was ample time for the auditor to do

11    the necessary audit procedures for a sales tax accrual

12    analysis in effect to verify that the tax collected on

13    the sales invoices were correct for the audit period.

14              Is it reasonable to surmise, as the CDTFA did,

15    that for six days the prior auditor, a senior tax

16    auditor, overlooked and did not directly address sales

17    invoices.

18              In other words, he effectively did nothing; or

19    is it more fair to conclude that the auditor did what he

20    wrote -- he reviewed sales invoices and sales tax

21    collected.  He just did a poor job of explaining the

22    extent of his review and his conclusions, much like the

23    transaction concerning the used tax.

24              So I'm just going to quickly take you through

25    the documents that we provided on Friday, which

0033

 1    Mr. Huxsoll confirmed were acceptable to the CDTFA.  So,

 2    you know, page one of that is simply the 141M, the

 3    transcript of the returns.

 4              The next few pages -- two, three, four, and

 5    five -- are an exert from the sales tax reports.  So for

 6    all quarters of the prior audit, this is what the sales

 7    tax report looked like.

 8              And you can see by looking at page two that

 9    there are line-by-line descriptions of who the customer

10    was, what the date was, and how much tax; and if you

11    total up the credit column, which is highlighted in two,

12    three, four, and five, you'll get to the last page -- on

13    page five.

14              The 163,844, which is what the auditor

15    described as the total sales tax reported, but,

16    essentially, it's audited.  Usually, an auditor would

17    describe that as audited sales tax, but that's where he

18    got it from so that's what he called it.

19              We asked the bookkeeper to hazardly (sic)

20    choose 25 invoices over the audit -- the prior audit

21    period, and, so, she did.  And we provided just -- I

22    mean, they are part of the record, but we provided just

23    for the hearing today -- a few of the invoices.

24              If we cut right to the invoice, that kind of

25    covers all the transactions that were scheduled and
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 1    assessed in the current audit.  If we go to the KD and

 2    David's wedding, we can see that $1,155.37 was the

 3    amount of tax collected on that invoice.

 4              And if you go to page three, you'll see

 5    highlighted in pink, $1,155.37 cents.  So the --

 6              JUDGE RALSTON:  I'm sorry, Mr. Huk.  Which

 7    exhibit is this again?

 8              MR. HUK:  Oh, this is the one that was sent on

 9    Friday.

10              JUDGE RALSTON:  Oh, okay.

11              MR. HUK:  Yeah.

12              JUDGE RALSTON:  What --

13              MR. HUK:  Oh, I'm sorry.

14              JUDGE RALSTON:  What number?

15              MR. HUK:  Yeah.  So page 15 -- page 15 is

16    Katie and David's wedding.

17              JUDGE RALSTON:  Alright.  Thank you.

18              MR. HUK:  Yeah.  And, so, there's $16,425.28

19    cents was the amount charged to the customer.  And then

20    the tax was $1,155.37 cents.  If you multiply the tax

21    rate 8.75 times $16,425.28 cents, you will not get

22    $1,155.37 cents because not everything was taxed.

23              If you look at the column "taxable", you'll

24    see that the very first transaction is a facility fee,

25    and there's a little N there -- it wasn't taxed.  They
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 1    also didn't tax on the cake cutting, didn't charge tax

 2    on the corkage fee, and didn't charge tax on the

 3    bartender.

 4              And then when you go to page three of the

 5    package from Friday, this is the sales tax transactions

 6    report.  You'll see the 1,155.37 cents.  You would

 7    expect the auditor would look at invoices -- some amount

 8    of invoices -- and tell us which ones the auditor looked

 9    at and then trace to the sales tax accrual account the

10    amount of tax.

11              And, so, that's clearly an issue, and that's

12    why we're saying goshy (sic), it's been six days, what

13    did he do.  All he had to do was go to the amount of

14    sales tax on the last page of the sales tax report for

15    third quarter and post that to column B of 12 A2, and

16    you've got the audit.  I'm sure he did more than that.

17    He's just not good at writing comments, frankly.

18              And, so, then pages 16, 17 are -- we've

19    highlighted much of what was said by both Monika and

20    myself in the comments.  And then you see on page 18,

21    we've highlighted the -- all but February 22nd, where

22    the auditor writes that he's working on the sales tax

23    accrual records today; he's working on the schedules and

24    records today.

25              There's nothing else to this audit.  There's
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 1    $300 dollars in used tax for the one item that he didn't

 2    say anything about.  And then there's this, the sales

 3    tax -- so 88 hours.  And then page 20 and 21 and 22 are

 4    the citations that we mentioned regarding what the audit

 5    manual chapter 4 says regarding tax accruals and the

 6    review of invoices.

 7              And then the last three pages are the

 8    transactions that should have been assessed in the prior

 9    audit but were quickly, as Monika stated, found by the

10    current auditor.

11              Monika.

12              MS. MILES:  I think -- just one more thing I'd

13    just like to highlight, just to emphasize.  As you look

14    at the invoices -- so pages 13, 14, and 15 -- there are,

15    again, both taxable and nontaxable items identified.

16              So if the auditor had reviewed invoices, which

17    he said he did, we're showing that he reviewed both

18    taxable and nontaxable items, which the ACH indicated

19    that he did not.  And, he clearly did, these invoices

20    have --

21              JUDGE RALSTON:  Ms. Miles, could you please

22    use your microphone.  Thank you.

23              MS. MILES:  I'm sorry.

24              JUDGE RALSTON:  No problem.

25              MS. MILES:  Again, I state that these invoices
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 1    show both taxable and nontaxable parts of transactions.

 2    And one of the arguments from the ACH was that he only

 3    reviewed nontaxable items or did not review nontaxable

 4    items, but, clearly, these invoices show -- and these

 5    are representative -- that there are always taxable and

 6    nontaxable items on the invoices.

 7              So I just wanted to highlight that for you.

 8    And I believe that's all we have at this point before we

 9    make our closing remarks.

10              JUDGE RALSTON:  Okay.  Thank you.  I just had

11    a quick question:  So on the invoices, they have -- the

12    little N was nontaxable, the Y was taxable, and there's

13    some within -- oh, okay.  The upper case N, was that

14    supposed to be lowercase N?  Or just --

15              MR. HUK:  Yeah.  Probably.  If it's an N, it's

16    nontaxable.  Yeah.

17              JUDGE RALSTON:  Okay.  Thank you.

18              MR. HUK:  Yeah.

19              MS. MILES:  And, again, these are that's

20    reported by the taxpayer.  These are her demarcations.

21    The big N, or the little N --

22              MR. HUK:  Well, that's what's on the invoice

23    to the customer.

24              JUDGE TURNER:  That's right.  That's the

25    question I had.  That's the actual invoice --
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 1              MR. HUK:  That is the actual invoice and

 2    doesn't --

 3              JUDGE TURNER:  -- with the N and a Y in it?

 4              MR. HUK:  That's correct.  Yeah.

 5              JUDGE TURNER:  So if the auditor examined it,

 6    that's what they would see as well?

 7              MR. HUK:  Right.  And if a customer wanted to

 8    make sure what was taxed, then the customer can add up

 9    the Y's that have a dollar amount and multiply times the

10    tax rate.  The tax rate is always 8.75 percent because

11    of the venue.  Everything in Saratoga Springs is a 8.75

12    percent.

13              JUDGE RALSTON:  Okay.  Thank you.

14              MR. HUK:  And, I apologize, I didn't turn my

15    mic on either.

16              JUDGE RALSTON:  Were you able to catch

17    everything even though the mics were off?

18              THE HEARING REPORTER:  Yes.  Thank you.

19              JUDGE RALSTON:  Okay.  Thank you.

20              Judge Turner, did you have any other

21    questions?

22              JUDGE TURNER:  No.  Thank you.

23              JUDGE RALSTON:  Okay.

24              And, Judge Lambert, did you have any

25    questions?
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 1             JUDGE LAMBERT:  No questions.  Thanks.

 2             THE HEARING REPORTER:  Can I have a second to

 3    start a new file?  Just one second.

 4             JUDGE RALSTON:  Yeah, sure.

 5             Actually, lets take a five minute break.  And

 6    if you are CDTFA or for the Appellant, you might want to

 7    turn the mics off because the live stream is still on

 8    going.  Thank you.

 9                   (Break.)

10             JUDGE RALSTON:  We are back on the record in

11   the appeal of Saratoga Springs.  Is everyone ready to

12   move forward.  Okay.  Thank you.

13             And, Mr. Smith, you can begin when you're

14   ready.

15             MR. SMITH:  Thank you.

16             Good morning.  At issue today is whether

17   appellant is entitled to relief under Section 6596 based

18   on prior auditor advice.

19             Appellant is a California corporation that

20   operates a picnic facility and event venue in Saratoga,

21   California.  As relevant, here, it also rents its

22   facilities for weddings and other large events, offers

23   catering, and other services.

24             Upon review of the books and records, the

25   department found that appellant reported a total gross
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 1   sales of approximately $15 million dollars and claimed

 2   deductions totaling approximately $6 million dollars.

 3             After further review, the department

 4   determined improperly claimed as nontaxable, charges the

 5   fees for wedding rentals, and wedding facilities and

 6   other miscellaneous wedding charges.  The department

 7   disallowed these claim nontaxable charges for the

 8   liability period which totaled approximately $2 million

 9   dollars.

10             Appellant contends that he reasonably relied

11   on erroneous written advice given by the department

12   during the prior audit.

13             Under Revenue and Taxation Code, Section 6596,

14   the department finds that a person's failure to make a

15   timely return on payment was due to the person's

16   reasonable reliance on written advice, the person may be

17   relieved for the taxes apposed of any penalty or

18   interest.

19             In the previous audit of the person requesting

20   relief contains evidence demonstrating that the issue in

21   question was examined.  Either on a sample or actual

22   basis, such evidence would be considered written advice

23   from the department.

24             Audit comments, schedules, and other writings

25   prepared by the department that become part of the audit
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 1   work papers was reflected that the activity transaction

 2   in question was properly reported and no amount was due

 3   or sufficient to greater relief of liability.  Unless it

 4   can be shown that the person seeking relief knew such

 5   advice was erroneous.

 6             With respect to the prior audit, the records

 7   does not show that the department examined reported

 8   nontaxable sales, as well as the invoices, and found no

 9   errors.

10             Instead, the department of prior audit

11   performed the audit by comparing it to sales tax accrual

12   accounts with reported tax to compute the audit

13   liability.

14             The tax was returned on a sales tax

15   reconciliation error.  There's no evidence that the

16   prior auditor examined nontaxable sales in relation to

17   wedding charges.  Unless appellant was incorrect in

18   claiming that the department's failure to identify

19   incorrectly claim nontaxable sales resulted liability

20   here.

21             Further, appellant's argument that the

22   department should have known that appellant was

23   incorrectly reporting tax during the prior audit periods

24   because the appellant provided thorough records for

25   examination for the prior audit, as well as invoices, is
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 1   incorrect.

 2             The appellant is essentially arguing that the

 3   department's failure to alert appellant errors means the

 4   department provided erroneous advice to appellant of the

 5   taxability of certain transactions -- this is not the

 6   standard.

 7             The law authorizes relief from tax based on

 8   prior audit report only when the appellant establishes

 9   that the audit report contains original evidence

10   demonstrated that the issue in question was examined.

11             Thus, even if the department had access to

12   records that could have uncovered such errors, the

13   absence of evidence that the department actually

14   examined the issue.  The department cannot be said that

15   examined issue nor provided any written advice.

16             As discussed in the precedential opinion in

17   the appeal of Praveen, the law only authorizes relief

18   from tax based on a prior audit report when a taxpayer

19   establishes that the audit report contains written

20   evidence demonstrated that the issue in question was

21   examined.

22             No relief is available based on neither report

23   that should have caught error but did not.  For these

24   reasons, no relief could be provided under Section 6596.

25             And this concludes my presentation.  Thank

0043

 1   you.

 2             JUDGE RALSTON:  Thank you.

 3             Judge Turner, did you have any questions for

 4   CDTFA?

 5             JUDGE TURNER:  I do not.

 6             JUDGE RALSTON:  Thank you.

 7             Judge Lambert, did you have any questions for

 8   CDTFA.

 9             JUDGE LAMBERT:  No questions.  Thanks.

10             JUDGE RALSTON:  Thank you.

11             So you have 10 minutes for your rebuttal.

12   Thank you.

13   

14                      CLOSING STATEMENT

15             MS. MILES:  Thank you.

16             Thank you to the panel for hearing our case

17   today.  I know that we've asked you to hear a lot of

18   detail today about audit procedures, documentation,

19   reliance by a reasonable person, and many other details.

20             I'd like to close by asking the panel to take

21   away the following main points from our detailed

22   presentation.  The legislator drafted the protection of

23   6596 specifically to protect taxpayers from exactly such

24   a case -- where the CDTFA is an error.

25             The taxpayer relied on that erroneous advice
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 1   to their detriment, and there is a subsequent assessment

 2   based on such error.  We know that Section 65 relief is

 3   hard to come by and many hurdles must be jumped to

 4   successfully claim such relief.

 5             We believe the facts we presented shows that

 6   those requirements were met.  There's no smoking gun in

 7   this case.  There's not a specific line item that says

 8   we gave you this advice, but we have shown that clearly

 9   the auditor reviewed these invoices.

10             We have shown that the auditor in the first

11   audit said that he spent time reviewing in depth and on

12   an actual basis that's 100 percent of the documents for

13   over 88 hours.  This provides proof that he did sample,

14   he reviewed on a sensus basis, he reviewed everything.

15   And those words in the working papers matter.

16             He made no adjustments to the erroneously

17   characterized venue fees after reviewing them for six

18   days.  There were only 1,150 sales invoices for the

19   entire first audit period upon which sales tax is

20   charged.  88 hours is ample time to review such

21   invoices.

22             He did not recommend any changes nor share

23   common publications with respect to these items.  He

24   left the bookkeeper, Ms. Hall, with the reasonable

25   conclusion that what she was doing was correct, and she
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 1   continued to do to the company's detriment on the second

 2   audit.

 3             We also bring our surprise that CDTFA could

 4   have called the auditors as a witness in this

 5   proceeding, but they did not.  Why?  We presumed it had

 6   to be because he would have had to say that he did

 7   review the invoices which included the incorrect tax

 8   classification.

 9             We have walked this panel through an in-depth

10   flow of a typical wedding transaction from invoice

11   through the books and records and to the audit work

12   papers to include the primary piece of evidence required

13   to the audited -- the invoice.

14             We flow the invoice to the company's sales tax

15   accrual account.  We showed that the auditor reviewed

16   both the invoices and the accrual schedule and accepted

17   them per his notes in the working papers.  We show that

18   in his sales tax reconciliation work paper, he reported

19   that he and the bookkeeper agreed to the data.

20             We have met all the requirements under 6596,

21   and the related regulation.  There was written advice in

22   the working papers that state that the auditor reviewed

23   invoices in depth and on an actual basis and agreed with

24   the bookkeeper's schedules.  The company bookkeeper

25   relied on such advice.  How could she not.
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 1             The company's books and records are maintained

 2   in the same manner in those audit periods.  We believe

 3   we've rebutted the arguments of the appeals conference

 4   holder and shown that if audit procedures were adhere

 5   to, and how could they not be over an 88 hour audit, the

 6   auditor must have reviewed the area in question and

 7   either accepted it an error or ignore it.

 8             Either way, he made no change, and the

 9   taxpayer relied upon it.  That was reasonable.  Why

10   would a taxpayer question the audit results and begin to

11   change procedure that they already believed to be

12   correct unless they were told to.

13             The ACH, the appeals conference holder,

14   indicated the major reason she disallowed relief was the

15   prior audit work papers and comments do not demonstrate

16   that such fees and charges were examined in detail and

17   considered exempt, and we absolutely disagree.

18             We remind you that Mr. Coffman spent at least

19   six days reviewing schedules and records.  He also

20   indicated he reviewed invoices on an actual basis.  Both

21   taxable and nontaxable transactions were reflected on

22   the invoices as previously stated.

23             His work papers and comments absolutely

24   demonstrate that both taxable and nontaxable items,

25   those marked by taxpayer with a Y or an N on the
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 1   invoices, were reviewed.  It's not reasonable for him to

 2   be looking at anything else for six days.

 3             We respectfully submit that 6596 was meant to

 4   protect taxpayers from exactly such a case.

 5   Fortunately, California's Legislature felt strongly that

 6   the relief section should be in the tax code and that it

 7   applies to both request for written advice and audit

 8   working papers.

 9             The standard for Section 6596 relief is very

10   high and difficult to prove when an auditor fails to

11   explain the scope of work and its findings.  It's

12   difficult to determine what happened years later and

13   when the auditor is not before us to ask.

14             However, we have proven that the evidence in

15   the prior audit is more than sufficient to sustain

16   written evidence in a form of comments and conclusions

17   that the taxpayer relied on to its detriment in later

18   years.  We believe it does not stand to reason that the

19   bookkeeper in this case would have:

20             One, worked for the prior audit; two, worked

21   with the auditor -- discuss with him that there were no

22   adjustments to the invoices reviewed; three, received no

23   assessment on these matters; four, review the

24   corresponding working papers and then change course.

25             She did not change course because she relied
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 1   on the audit and the audit working papers because it was

 2   reasonable for her to do so.  If this fact pattern does

 3   not rise to the level of 6596 relief, we ask, what does?

 4   And, therefore, this taxpayer must prevail.

 5             We, again, summarize that the taxpayer must

 6   receive relief because it is clear that they relied on

 7   prior audit advice that was erroneous presented by a

 8   veteran auditor of the CDTFA.

 9             In the private sector, if I provided this

10   erroneous advice to my clients -- costing them hundreds

11   of thousands of dollars -- it would likely be deemed

12   malpractice.  In the public sector, it's an egregious

13   error perpetrated upon this taxpayer who deserves the

14   relief that Section 6596 provides.

15             Thank you again for listening to our

16   arguments.

17             JUDGE RALSTON:  Thank you.  Check with me

18   co-panelist.

19             Judge Turner, did you have any questions.

20             JUDGE TURNER:  No additional questions.  Thank

21   you.

22             JUDGE RALSTON:  And Judge Lambert.

23             JUDGE LAMBERT:  No.  No questions.  Thanks.

24             JUDGE RALSTON:  Okay.  So I don't have any

25   further questions.  Thank you everyone.
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 1             Today's hearing and the appeal of Saratoga

 2   Springs, Incorporated is now adjourned.  And the record

 3   is closed.

 4                  (The hearing concluded at 10:46 a.m.)
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