Docusign Envelope ID: 9EDEA506-04A9-473C-BEBB-35B8D59AD3A3 2025-0OTA-014
Nonprecedential

OFFICE OF TAX APPEALS
STATE OF CALIFORNIA

In the Matter of the Appeal of: OTA Case No. 20035989

)
)
K. DEMLER AND )
M. DEMLER ;

OPINION ON PETITION FOR REHEARING

Representing the Parties:
For Appellants: James R. Murphy
For Respondent: Pamela W. Bertani, Attorney

T. LEUNG, Administrative Law Judge: On January 4, 2024, the Office of Tax Appeals
(OTA) issued an Opinion sustaining the action of respondent Franchise Tax Board’s (FTB)
proposed assessment of tax for the 2012 taxable year. In the Opinion, it was held that appellants
did not establish that they were entitled to claim the California research and development credit
under R&TC section 17052.12 for the 2012 taxable year because they failed to satisfy the
process of experimentation test. Appellants filed this petition for rehearing (petition) under
Revenue and Taxation Code (R&TC) section 19048. Appellants contend that the Opinion
“contains contrary and incorrect interpretations of factual law.” Upon consideration of the
petition, it is concluded that appellants have not established a basis for granting a rehearing.

OTA may grant a rehearing where one of the following grounds is met and materially
affects the substantial rights of the party seeking a rehearing: (1) an irregularity in the
proceedings that prevented the fair consideration of the appeal; (2) an accident or surprise that
occurred, which ordinary caution could not have prevented; (3) newly discovered, material
evidence, which the filing party could not have reasonably discovered and provided prior to
issuance of the written opinion; (4) insufficient evidence to justify the written opinion; (5) the
opinion is contrary to law; or (6) an error in law that occurred during the appeals hearing or
proceeding. (Cal. Code Regs., tit. 18, § 30604(a)(1)-(6); Appeal of Do, 2018-OTA-002P.)
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Essentially, appellants argue that the Opinion improperly applied a higher standard of
recordkeeping, and that the methodical plan and “uncertainty” factors of the process of
experimentation test were satisfied. However, these assertions were raised by appellants and
addressed in the Opinion in accordance with OTA’s precedential decision in Appeal of Pino
(2020-OTA-375P). (See also Union Carbide Corp. and Subsidiaries v. Commissioner,

T.C. Memo. 2009-50, affd. (2d Cir. 2012) 697 F.3d. 104, cert. den. (2013) 568 U.S. 1244; Suder

v. Commissioner, T.C. Memo. 2014-201.) Therefore, appellants’ petition is denied.
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