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OFFICE OF TAX APPEALS

STATE OF CALIFORNIA
In the Matter of the Appeal of: OTA Case No. 230713824

)
D. BERKOWITZ ;
)
)
)

OPINION ON PETITION FOR REHEARING

Representing the Parties:
For Appellant: D. Berkowitz
For Respondent: Caitlin S. Russo, Legal Assistant

T. LEUNG, Administrative Law Judge: On July 25, 2024, the Office of Tax Appeals
(OTA) issued an Opinion sustaining the action of the Franchise Tax Board (respondent)
proposing additional tax of $3,138, plus interest. The Opinion held appellant was not entitled to
claim a solar energy credit carryover on his 2019 California personal income tax return.

On August 20, 2024, appellant filed a petition for rehearing (petition) with OTA under
Revenue and Taxation Code (R&TC) section 19048 on the basis that the claimed solar energy
credit was neither a carry-back nor carry-forward, but for a 2019 solar panel installation. Upon
consideration of appellant’s petition, the ground(s) set forth in his petition do not constitute a
basis for granting a new hearing.

OTA will grant a rehearing where one of the following grounds for a rehearing exists and
materially affects the substantial rights of the party seeking a rehearing: (1) an irregularity in the
appeal proceedings which occurred prior to issuance of the Opinion and prevented fair
consideration of the appeal; (2) an accident or surprise, occurring during the appeal
proceedings and prior to the issuance of the Opinion, which ordinary caution could not have
prevented; (3) newly discovered evidence, material to the appeal, which the party could not
have reasonably discovered and provided prior to issuance of the Opinion; (4) insufficient
evidence to justify the Opinion; (5) the Opinion is contrary to law; or (6) an error in law in the
OTA appeals hearing or proceeding. (Cal. Code Regs., tit. 18, § 30604 (a)(1)-(6).)

Ostensibly, appellant asserts that the Opinion was either contrary to law or there was an

error in law in the appeals hearing or proceeding. However, appellant’s argument repeats one
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of the assertions he made during the hearing — i.e., that he was entitled to a California solar
energy credit in 2019, the year he installed his solar energy panels. As pointed out in the
Opinion in footnote 1, while the federal government had a 30 percent solar energy credit in
2019, California law provided no such credit. Therefore, the Opinion was neither contrary to law
nor was there an error in law in the appeals hearing or proceeding.

Accordingly, appellant’s petition is denied.
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