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OFFICE OF TAXAPPEALS
STATE OF CALIFORNIA

In the Matter of the Appeal of: ) OTA Case No. 231214873
D. ZIERDT g
)
)
)
OPINION
Representing the Parties:
For Appellant: D. Zierdt
For Respondent: Noel Garcia-Rosenblum, Attorney

A. VASSIGH, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 19045, D. Zierdt (appellant) appeals an action by respondent Franchise Tax
Board (FTB) proposing additional tax of $2,558, an accuracy-related penalty of $511.60, and
applicable interest for the 2010 tax year.

Appellant waived the right to an oral hearing; therefore, the matter was submitted to the
Office of Tax Appeals (OTA) on the written record pursuant to California Code of Regulations,
title 18, section 30209(a).

ISSUES

1. Whether appellant established error in FTB’s assessment of additional tax, which is
based on a final federal determination.

2. Whether appellant has established that the accuracy-related penalty should be abated.

FACTUAL FINDINGS

1. Appellant timely filed his California Resident Income Tax Return for 2010 (tax return),
reporting California adjusted gross income (AGI) of $368, California adjustments of
$41,172, and the standard deduction of $3,670, which resulted in zero taxable income

and no tax due.?

1 Appellant made a computational error on his tax return and mistakenly claimed exemption
credits of $99. Since exemption credits are non-refundable, FTB corrected appellant’s return resulting in
no overpayment.
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2. Subsequently, FTB received federal tax information from the IRS indicating that the IRS
disallowed various Schedule C expenses on appellant’s federal tax return, resulting in
additional income in the amount of $55,065 for the 2010 tax year.

3. FTB issued a Notice of Proposed Assessment (NPA) which followed the IRS
adjustments. The NPA proposed to revise appellant’s taxable income to $51,763,
resulting in a proposed tax of $2,558. FTB also proposed an accuracy-related penalty in
the amount of $511.60, plus interest.

4, Appellant protested the NPA, stating that “no validity exists here.” FTB responded that
its proposed assessment was based on information it received from the IRS, and asked
appellant to provide information demonstrating the IRS had either cancelled or reduced
its assessment. When appellant did not respond, FTB issued a Notice of Action
affirming the NPA on October 30, 2023.

5. This timely appeal followed.

DISCUSSION

Issue 1: Whether appellant established error in FTB’s assessment of additional tax, which is

based on a final federal determination.

R&TC section 18622(a) provides that a taxpayer must either concede the accuracy of a
final federal determination or state why it is erroneous. It is well settled that a deficiency
assessment based on federal adjustments to income is presumptively correct and that the
taxpayer bears the burden of proving that the determination is erroneous. (Appeal of Gorin,
2020-OTA-018P.) In the absence of credible evidence showing that FTB’s determination is
incorrect, it must be upheld. (Appeal of Valenti, 2021-OTA-093P.) Unsupported assertions are
not sufficient to satisfy a taxpayer’s burden of proof with respect to a deficiency assessment
based on a federal action. (Appeal of Gorin, supra.)

In this appeal, FTB’s proposed assessment was based on a final federal determination,
and appellant has the burden of proving that FTB’s proposed assessment is incorrect. Here,
appellant’s only argument in support of his position in this appeal was provided on OTA’s appeal
form. On that form, appellant only wrote “inaccurate reporting” as the basis for his position.

Appellant does not expand on what he means and does not provide any supporting
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documentation to indicate what it is that he claims is inaccurate.? As such, appellant has not

met his burden of proof to establish error in FTB’s assessment of additional tax.

Issue 2: Whether appellant has established that the accuracy-related penalty should be abated.

Internal Revenue Code (IRC) section 6662, incorporated into California law by R&TC
section 19164, provides for an accuracy-related penalty of 20 percent of the applicable
underpayment. IRC section 6662(b)(1) & (2) provides, in relevant part, that the penalty applies
to the portion of the underpayment attributable to negligence or disregard of rules or regulations
or the substantial understatement of income tax. Negligence includes any failure to make a
reasonable attempt to comply with tax laws. (Appeal of Dillahunty, 2024-OTA-024P.) When
FTB’s proposed assessment is based on a federal determination that imposed the penalty
based on negligence, FTB’s imposition of the penalty based on negligence is presumed correct.
(Ibid.) An accuracy-related penalty imposed based on negligence can be abated if a taxpayer
can show a reasonable basis for the taxpayer’s reporting position, or reasonable cause and
good faith. (lbid.)

FTB imposed the penalty following an IRS-imposed accuracy-related penalty based on
negligence in the amount of $511.60. Appellant does not argue that the penalty was improperly
imposed or calculated. Appellant has not argued, and the evidence does not show, that any
exception to this penalty might potentially apply. Therefore, the accuracy-related penalty cannot
be abated.

2 Appellant’s argument at protest is not considered an argument on appeal. However, in the
interest of attempting to find a basis for appellant’s very brief argument in this appeal, OTA looked at his
protest argument in the evidentiary record and found no further insight there.
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1. Appellant has not established error in FTB’s assessment of additional tax, which is

based on a final federal determination.

2. Appellant has not established that the accuracy-related penalty should be abated.

DISPOSITION

FTB’s action is sustained.

We concur:
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