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OFFICE OF TAX APPEALS

STATE OF CALIFORNIA
In the Matter of the Appeal of: g OTA Case No. 230914311
B+B COLLISION & COACHWERKS, INC,, ) CDTFACaseID: 014-119
dba Bell’s Auto Sport ;
OPINION

Representing the Parties:

For Appellant: Jeffrey Greenberg, Attorney

For Respondent: Jason Parker, Chief of Headquarters Ops.
For Office of Tax Appeals: Crystal Spratley, Business Taxes Specialist 111

A. WONG, Administrative Law Judge: Pursuant to Revenue and Taxation Code (R&TC)
section 6561, B+B Collision & Coachwerks, Inc. (appellant) appeals a decision issued by
respondent California Department of Tax and Fee Administration (CDTFA) partially denying
appellant’s timely petition for redetermination of a Notice of Determination (NOD) that CDTFA
issued on April 24, 2018.1 The NOD is for tax of $69,886.65 (based on unreported taxable sales
of $883,395), plus applicable interest, and two penalties totaling $6,988.66 for the period
January 1, 2015, through December 31, 2017 (liability period).? Following two reaudits
(described below), CDTFA reduced the tax to $47,949 (based on unreported taxable sales
totaling $606,855).2

! The State Board of Equalization (BOE) formerly administered sales and use taxes. On July 1, 2017, BOE
functions relevant to this appeal transferred to CDTFA. (See Gov. Code, § 15570.22.) For ease of reference, when
this Opinion refers to events that occurred before July 1, 2017, “CDTFA” refers to BOE.

2 The two penalties consisted of a negligence penalty of $6,051.96 for the period January 1, 2015, through
September 30, 2017, and a failure-to-file penalty of $936.70 for the fourth quarter of 2017.

3 A CDTFA document in the record indicates the tax amount was $47,955 but states that the $6 difference
is due to rounding. CDTFA also deleted the negligence penalty and reduced the failure-to-file penalty, which
appellant did not dispute in its request for appeal before the Office of Tax Appeals. Accordingly, these two
penalties are not at issue in this appeal.
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Appellant waived the right to an oral hearing, so this matter is submitted to the Office of

Tax Appeals (OTA) for an Opinion based on the written record.
ISSUE
Whether additional adjustments to the amount of unreported taxable sales are warranted.

FACTUAL FINDINGS

1. During the liability period, appellant, a corporation doing business as Bell’s Auto Sport,
operated an auto (car) body and motorcycle (bike) repair shop in Huntington Beach,
California.

2. For the liability period, appellant reported total sales of $1,904,133 and claimed
deductions totaling $1,337,148 for nontaxable labor, resulting in reported taxable sales of
$566,985. Appellant did not file a sales and use tax return (SUTR) for the fourth quarter
of 2017 (4Q17).

3. Upon audit, appellant’s first, appellant provided CDTFA with the following books and
records: federal income tax returns (FITRs) for 2015 and 2016; bank statements for
April 2015 through March 2016; profit and loss (P&L) statements for 1Q15; and limited
purchase and sales invoices. Appellant did not provide P&L statements for the entire
liability period, complete purchase and sales invoices, or SUTRs with worksheets.

4. Comparing FITRs to SUTRs, CDTFA found that gross receipts reported on the former
exceeded total sales reported on the latter by $301,613 for 2015 and $162,376 for 2016.

5. Comparing bank statements to SUTRs, CDTFA found that recorded deposits on the
former exceeded reported total sales on the latter by $396,674 for the period April 2015
through March 2016.

6. Based on the P&L statements for 1Q15, CDTFA computed markups of -55.69 percent for
car parts and -19.99 percent for bike parts, and an overall markup of 2.56 percent.* The
negative markups indicated to CDTFA that the cost of goods sold (COGS) exceeded

taxable sales (i.e., that appellant was selling car and bike parts at a loss).

4 “Markup” is the amount by which the cost of merchandise is increased to set the retail sale price. For
example, if the retailer’s cost is $0.70 and it charges customers $1.00, the markup is $0.30. The formula for
determining the markup percentage is markup amount + cost. In this example, the markup percentage is
42.86 percent (0.30 + 0.70 = 0.42857). A “book markup” (sometimes referred to as an “achieved markup”) is one
that is calculated from the retailer’s records.
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Because of incomplete books and records, the described discrepancies, and negative/low
book markups, CDTFA could not verify appellant’s reported taxable sales via a direct
audit method (i.e., compiling audited sales directly from appellant’s records). Instead,
CDTFA used an indirect audit method, the markup method, to establish appellant’s
audited taxable sales.

As part of the markup method, CDTFA performed a shelf test for car parts based on nine
select sales invoices for which appellant had also provided associated purchase invoices.®
The achieved weighted markup for car parts was 50.20 percent. CDTFA added the
markup to the COGS for paints/materials, car parts, and bike parts recorded on the P&L
statement for 1Q15 to arrive at audited taxable sales of $120,865 for that quarter.
According to CDTFA, it used audited taxable sales of $120,865 for 1Q15 as a proxy for
all 12 quarters in the liability period because, at the time of the original audit, this was the
best available estimate of audited quarterly taxable sales. Thus, CDTFA estimated total
audited taxable sales of $1,450,380 ($120,865 x 12 quarters) for the liability period.
Compared to reported taxable sales of $566,985, CDTFA computed unreported taxable
sales of $883,395 ($1,450,380 — $566,985) for the liability period.

On April 24, 2018, CDTFA issued the NOD to appellant.

On May 1, 2018, appellant timely filed a petition for redetermination with CDTFA and
subsequently provided additional P&L statements for 2015, 2016, and 2017, as well as
additional purchase and sales invoices.

CDTFA initiated a reaudit.

Based on the additional P&L statements for 2015, 2016, and 2017, CDTFA computed
book markups of -31.25 percent for 2015, -12.18 percent for 2016, 13.31 percent for
2017, and -11.06 percent for all three years combined.

CDTFA determined that further investigation was warranted.

As relevant here, CDTFA re-reviewed the nine sales invoices analyzed in the original
audit and removed one, determining that the purchases associated with that invoice were
unreliable for calculating a markup. After adjusting the sale prices and costs for the

remaining eight invoices, CDTFA computed a new markup of 36.98 percent.

5 A shelf test is a comparison of known costs and associated selling prices used to compute markups.
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CDTFA scheduled the COGS for car and bike parts from the additional P&L statements,
reduced the COGS by 2 percent for inventory shrinkage,® and computed adjusted COGS
for car and bike parts of $265,152 for 2015, $237,637 for 2016, and $250,236 for 2017.
CDTFA then added the new markup of 36.98 percent to the adjusted COGS and
calculated audited taxable sales of car and bike parts of $363,212 for 2015, $325,520 for
2016, and $342,779 for 2017.

CDTFA then compared the audited taxable sales to reported taxable sales to arrive at
unreported taxable sales of $192,152 for 2015, $99,054 for 2016, and $173,320 for 2017.
CDTFA divided these differences by four (i.e., the number of quarterly reporting periods
in a calendar year) to arrive at the average per-quarter difference for each calendar year in
the liability period: $48,038 for 2015; $24,764 for 2016; and $43,330 for 2017.

CDTFA multiplied the average per-quarter difference for each calendar year in the
liability period by four (i.e., the number of quarterly periods in a calendar year), totaled
those figures, and computed total unreported taxable sales of car and bike parts for the
liability period: $464,528.

CDTFA prepared a first reaudit report, dated June 27, 2019, with total unreported taxable
sales of $617,764, consisting of the following two audit items: (1) unreported taxable
sales of $153,236 for paints and material based on appellant’s additional P&L
statements;’ and (2) unreported taxable sales of $464,528 for parts based on the markup
method. The first reaudit reduced the tax liability by $21,071, from $69,886 to $48,815.
OnJune 1, 2022, CDTFA’s Appeals Bureau held an appeals conference with appellant.
On March 14, 2023, CDTFA’s Appeals Bureau issued a decision ordering CDTFA to
increase the number of purchase and sales invoices used to calculate the markup since
appellant had provided additional purchase and sales invoices for CDTFA to review
following its March 18, 2018 petition for redetermination.

Based on the decision issued, CDTFA prepared a second reaudit in which the parties

agreed to change the test period used to calculate the markup from 1Q15 to 3Q19.

& Shrinkage means losses incurred due to spoilage, breakage, pilferage, natural disasters, fires, etc.

7 Appellant does not dispute this audit item, so OTA will not discuss it further.
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Appellant supplied CDTFA with purchase and sales invoices along with insurance
estimates for 3Q19. CDTFA scheduled, reviewed, and analyzed 60 invoices from 3Q19
and used 31 to calculate an adjusted markup of 35.53 percent in the second reaudit.®
CDTFA added the adjusted markup of 35.53 percent to adjusted COGS for car and bike
parts (from the P&L statements) to compute audited taxable sales of car and bike parts of
$359,371 for 2015, $322,078 for 2016, and $339,154 for 2017. CDTFA calculated an
error ratio of 110.09 percent for 2015 and 42.22 percent for 2016. CDTFA did not
calculate an error ratio for 2017 because appellant did not file a return for 4Q17 so there
were no reported taxable sales to which CDTFA could apply an error ratio for that
quarter. Instead, CDTFA calculated an average quarterly underreported amount of
$42,424.

CDTFA applied the error ratios calculated for 2015 and 2016 to the reported taxable sales
amounts for the quarterly reporting periods in those respective years to arrive at
unreported taxable sales of parts of $188,311 for 2015 and $95,612 for 2016 (totaling
$283,923). For 2017, CDTFA calculated total unreported taxable sales of $169,696
($42,424 x 4 quarters). In total, unreported taxable sales of parts decreased by $10,909,
from $464,528 in the first reaudit to $453,619 ($188,311 + $95,612 + $169,696).

On May 22, 2023, CDTFA discussed the second reaudit results with appellant.

On June 29, 2023, CDTFA sent appellant a letter with the results of the second reaudit,
which proposed a tax liability of $47,949 (rounded).

This timely appeal to OTA followed.

DISCUSSION

California imposes upon all retailers a sales tax measured by the retailer’s gross receipts

from the retail sale of tangible personal property in this state, unless the sale is specifically

exempt or excluded from taxation by statute. (R&TC, 88 6012, 6051.) Gross receipts do not

include the price received for labor or services used in installing or applying the property sold.

8 CDTFA excluded 29 sales invoices because they were for either labor only or sales for resale, both of

which are nontaxable transactions. Of the remaining 31 sales invoices, 18 were paid by eight car insurance
companies. As relevant here, AAA paid one sales invoice with a markup of 44.6 percent; GEICO paid six sales
invoices with markups of 6.01, 14.28, 25.17, 26.74, 43.90, and 51.54 percent; Mercury Insurance paid three sales
invoices with markups of 27.12, 27.83, and 35.35 percent; and State Farm paid two invoices with markups of 21.48
and 168.77 percent.
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(R&TC, 8 6012(c)(3).) For the purpose of the proper administration of the Sales and Use Tax
Law and to prevent the evasion of the sales tax, it is presumed that all gross receipts are subject
to tax until the contrary is established. (R&TC, 8 6091.) It is the retailer’s responsibility to
maintain complete and accurate records to support reported amounts and to make them available
for examination. (R&TC, 88 7053, 7054; Cal. Code Regs., tit. 18, 8 1698(b)(1).)

If CDTFA is not satisfied with the tax returns or the amount of tax required to be paid to
the state by any person, CDTFA may compute and determine the amount required to be paid
based on any information within its possession or that may come into its possession. (R&TC,

8 6481.) If a person fails to make a return, CDTFA will estimate the person’s gross receipts
based on any information within its possession or that may come in its possession. (R&TC,
§ 6511.)

In the case of an appeal, CDTFA has a minimal, initial burden of showing that its
determination was reasonable and rational. (Appeal of Las Playas #10, Inc., 2021-OTA-204P.)
If CDTFA’s determination is not reasonable and rational, then the determination should be
rejected. (See Appeal of Praxair, Inc., 2019-OTA-301P; see also In re Renovizor’s, Inc.

(9th Cir.) 282 F.3d 1233, 1237, fn. 1.) If CDTFA’s determination is reasonable and rational,
then the determination is presumed correct. (See In re Renovizor’s, Inc., supra, 282 F.3d at
1237, fn. 1; see also Paine v. State Bd. of Equalization (1982) 137 Cal.App.3d 438, 445 (Paine).)
The burden of overcoming this presumption is on the taxpayer. (Paine, supra, 137 Cal.App.3d
at 445.)

Generally, the taxpayer bears the burden of proof as to all issues of fact. (Cal. Code
Regs., tit. 18, § 30219(a).) The standard of proof is by a preponderance of the evidence. (Cal.
Code Regs., tit. 18, § 30219(b).) That is, a party must establish by documentation or other
evidence that the circumstances it asserts are more likely than not to be correct. (Appeal of
AMG Care Collective, 2020-OTA-173P.) Unsupported assertions are not sufficient to satisfy a
taxpayer’s burden of proof. (Ibid.) To satisfy its burden of proof, a taxpayer must prove both
that the tax assessment is incorrect and what the proper amount of tax should be. (Ibid.)

Here, upon audit, appellant did not provide CDTFA with complete books and records,
including P&L statements for the entire liability period, complete sales or purchase invoices, or
SUTRs with worksheets. Further, CDTFA’s preliminary analysis found unexplained

discrepancies between appellant’s reported gross receipts on its FITRs and reported taxable sales
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on its SUTRs, as well as negative/low book markups. As a result, CDTFA could not verify
appellant’s reported sales for the liability period using a direct audit method (i.e., compiling
audited sales directly from appellant’s records) and turned to an indirect audit method: the

markup method.

The markup method is a recognized and accepted accounting procedure. (Appeal of
Amaya, 2021-OTA-328P.) However, the markup method is only effective and reliable if
CDTFA has sufficient information to establish the cost of taxable merchandise sold and a
reasonable markup. (Ibid.)

Here, CDTFA based the adjusted COGS for car and bike parts on P&L statements for
2015, 2016, and 2017 that appellant provided following its petition for redetermination. CDTFA
based the markup of 35.53 percent, which it applied in the second reaudit, on 31 purchase and
sales invoices for 3Q19 that appellant provided, also following its petition for redetermination.
The parties agreed to use invoices from 3Q19 to calculate the markup. Because the cost of
taxable merchandise sold and the markup added were based on records provided by appellant,
OTA finds that CDTFA had sufficient information to establish audited taxable sales using the
markup method. Thus, OTA concludes that CDTFA has carried its initial burden to show that its
determination was reasonable and rational, and the burden of proof shifts to appellant to show
error in the audit.

Upon appeal to OTA, appellant argues that the markup of 35.53 percent that CDTFA
used to calculate unreported taxable sales of parts is too high, and the markup should be between
20 and 25 percent. In support, appellant provided emails from representatives of three car
insurance companies (AAA, GEICO, and Mercury Insurance) who identified the general
markups they pay for repair parts in the southern California market: 20-25 percent for both AAA
and GEICO; and 20 percent for Mercury Insurance.

Here, CDTFA used specific information derived from appellant’s actual books and
records to implement the markup method and to make its determination, which OTA has already
found to be reasonable and rational. By contrast, appellant’s argument is supported by emails
identifying general markups paid by three car insurance companies for repair parts in a large
geographic region (southern California). OTA finds that appellant’s own books and records are
the better, more accurate sources of information for CDTFA’s audit because appellant kept these

records itself and these records relate to appellant specifically. Further, appellant has not pointed
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to any specific examples in its records showing that the markup CDTFA applied in its second
reaudit should be anything other than what CDTFA calculated (i.e., there is no evidentiary basis
for an adjustment to the measure of tax). Rather, appellant’s own records for 3Q19 show that,
more often than not, AAA, GEICO, and Mercury Insurance paid markups higher than 20-25
percent (with a highest paid markup of 51.54 percent among them) while State Farm paid an
overall high markup of 168.77 percent.® Thus, appellant’s argument on appeal and supporting
emails are belied by appellant’s own records. Accordingly, OTA finds that no additional
adjustment to the amount of unreported taxable sales is warranted.

HOLDING
Additional adjustments to the amount of unreported taxable sales are not warranted.

DISPOSITION

CDTFA'’s action reducing the determined tax liability from $69,886.65 to $47,949,

deleting the negligence penalty, but otherwise denying appellant’s petition for redetermination is

sustained.
DocuSigned by:
E ; //7/\?
8A4204817A67463...
Andrew Wong
Administrative Law Judge
We concur:
DocuSigned by: Signed by:
Stemen kin E&m Wikaon
5DD7EF644397430... 4E8E740EDB984CD...
Steven Kim Kim Wilson
Administrative Law Judge Hearing Officer
Date Issued: 12/24/2024

® See footnote 8, ante, page 5.
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