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OFFICE OF TAX APPEALS
STATE OF CALIFORNIA

In the Matter of the Appeal of: ) OTA Case No.: 240716867
G. VASQUEZ, ; CDTFA Case ID: 2-946-648
dba Wireless Planet )
)
)
OPINION
Representing the Parties:
For Appellant: David Pidal, Representative
For Respondent: Nalan Samarawickrema, Hearing
Representative

Christopher Brooks, Attorney
Jason Parker, Chief of Headquarters Ops.
J. LAMBERT, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6561, G. Vasquez dba Wireless Planet (appellant) appeals a Decision and
Supplemental Decision issued by respondent California Department of Tax and Fee
Administration (CDTFA) denying appellant’s timely petition for redetermination of a Notice of
Determination (NOD) issued on June 15, 2021. The NOD is for tax of $17,738, plus applicable
interest, for the period April 1, 2018, through March 31, 2021 (audit period).
Office of Tax Appeals (OTA) Panel Members Josh Lambert, Kim Wilson, and
Greg Turner held a virtual oral hearing for this matter on August 21, 2025. At the conclusion of
the oral hearing, the record was closed, and this matter was submitted on the oral hearing

record pursuant to California Code of Regulations, title 18, (Regulation) section 30209(b).
ISSUE
Whether adjustments to the measure of unreported taxable sales are warranted.

FACTUAL FINDINGS

1. Appellant, a sole proprietor, was issued a seller’'s permit with an effective start date of
November 1, 2006. Appellant was issued a consolidated permit, and a sub-permit was
issued for each of his selling locations. Appellant operated multiple kiosks in shopping

malls located in Southern California, selling cellular phone accessories, electronic
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gaming accessories, and footwear such as pairs of LIV brand boots (boots). Appellant
also provided repair labor and various services, such as the installation of screen
protectors for cellular phones.

2. On his sales and use tax returns (SUTRSs), appellant reported total sales of $1,082,687
and claimed deductions of $154,566 for nontaxable labor and $75,175 for sales tax
reimbursement included in reported total sales, which resulted in reported taxable sales
of $852,946 for the audit period.

3. During CDTFA’s audit, appellant provided a few purchase invoices, sales summaries
that were used to prepare the SUTRs, and federal income tax returns (FITRs) for 2018,
2019, and 2020.! Appellant did not provide sales invoices, cash register tapes,
purchase journals, or a complete set of purchase invoices. Appellant did not segregate
recorded taxable sales and nontaxable sales on the sales summaries.

4, CDTFA compared total sales, excluding sales tax reimbursement, reported on the
SUTRs for 2018, 2019, and 2020 to corresponding gross receipts reported on the FITRs
for the same years. CDTFA noted no differences for 2018 and 2020, but found gross
receipts on the 2019 FITR exceeded total sales reported on the 2019 SUTR by $18,752.
CDTFA also determined that net income in all three years was lower than expected for
appellant’s type of business ($32,311 for 2018, $7,311 for 2019, and -$3,359 for 2020).

5. CDTFA compared taxable sales reported on the SUTRSs to the corresponding purchases
reported on the FITRs. CDTFA found that appellant’s reported taxable sales dropped by
around 37 percent from 2018 to 2019, but that purchases showed a 4 percent decrease.
CDTFA computed book markups? of 308.66 percent for 2018, 167.13 percent for 2019,
and 242.08 percent for 2020. CDTFA determined that the 2018 book markup was

reasonable for appellant’s business, but that the 2019 and 2020 book markups were low.

! According to the FITRs, purchases were $122,475 in 2018, $117,896 in 2019, and $32,215 in
2020, and ending inventory was $36,820 in 2018, $50,240 in 2019, and $42,818 in 2020.

2 “Markup” is the amount by which the cost of merchandise is increased to set the retail price.
For example, if the retailer’s cost is $0.70 and it charges customers $1.00, the markup is $0.30. The
formula for determining the markup percentage is markup amount + cost. In this example, the markup
percentage is 42.86 percent (0.30 + 0.70 = 0.42857). A “book markup” (sometimes referred to as an
“achieved markup”) is one that is calculated from the retailer’s records. Markup and gross profit margin
are different. The gross profit is the sales price minus the cost. The formula for determining the gross
profit margin is profit amount + sales price. In the above example, the gross profit margin is 30 percent
(0.30 + 1.00 = 0.30).
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6. CDTFA obtained Form 1099-K? data and compiled credit card sales of $820,423 for
April 1, 2018, through December 31, 2019. Upon comparison to recorded credit card
sales on the sales summaries of $753,183, CDTFA found that recorded credit card sales
were understated by $67,240.

7. CDTFA compared Form 1099-K credit card sales for April 1, 2018, through
December 31, 2019, to total sales reported on the SUTRs and computed an average
credit card sales ratio* of 92.4 percent. Based on its experience in audits of similar
businesses in appellant’s area, CDTFA found the credit card sales ratio to be too high.

8. CDTFA compared recorded total sales for the audit period to total sales reported on the
SUTRs and found minor differences. Because the taxable and nontaxable sales were
not broken down in the sales summaries, CDTFA determined that appellant’s sales
summaries were not reliable and that reported taxable sales were understated.

9. CDTFA used the markup method to compute appellant’s taxable sales. CDTFA
determined that a shelf test® could not be performed to calculate appellant's markup
because appellant did not provide sales invoices with corresponding purchase invoices.
CDTFA determined that, because appellant did not provide evidence of ending inventory
that could be checked for accuracy, or evidence establishing its cost of goods sold,
CDTFA used purchases reported on appellant’s FITRs as the best available evidence of
merchandise sold for use in the markup computations.

10. CDTFA applied the 408.66 (308.66 + 100) percent markup factor for 2018 to the
purchases reported on the FITRs for 2019 and 2020 to compute unreported taxable
sales of $166,859 for 2019 and $21,452 for 2020 ($188,311 for the two years
combined). CDTFA computed a percentage of error® of 44.29 percent for 2019 and
2020 combined.

3 Form 1099-K (Payment Card and Third-Party Network Transactions) is an IRS form used to
report payments that merchants receive from customers through payment cards (i.e., credit card or debit
cards) and/or third-party networks (e.g., PayPal).

4 A credit card sales ratio analysis typically involves the use of third-party data, such as bank
statements or IRS Forms 1099-K, which show amounts paid to a merchant by a bank, credit card
company, or third-party network when the customer pays for goods or services using a debit card, credit
card, PayPal, or similar form of non-cash payment. If a reasonable estimate of the ratio of such non-cash
sales to total sales can be made, an equally reasonable estimate of total (i.e., cash and non-cash) sales
can be made.

5 A shelf test is a comparison of known costs of goods and associated selling prices used to
compute markups.

6 That is, the “error ratio” is the percentage of unreported taxable sales to reported taxable sales.
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To account for credit measures determined for the first quarter of 2020 (1Q20) and
4Q20, CDTFA computed a 2020 percentage of error of 19.47 percent based on
appellant’s total unreported taxable sales for that year, resulting in unreported taxable
sales of $21,457 for 2020.”

For 1Q21, CDTFA applied the 2019 and 2020 combined percentage of error of 44.29
percent to determine unreported taxable sales of $17,124 for that quarter.

In total, CDTFA calculated unreported taxable sales of $205,442 for the audit period
(zero for 2Q18 through 4Q18, $166,859 for 2019, and $38,583 for 1Q20 through 1Q21).8
CDTFA issued an NOD to appellant on June 15, 2021, based on the above-mentioned
audit, which disclosed a tax liability of $17,738, plus applicable interest.

Appellant filed a timely petition for redetermination of the NOD.

CDTFA issued its Decision on October 23, 2023, denying the petition.

Appellant filed a timely request for reconsideration (RFR) on November 21, 2023.
Appellant provided the following documentation with his RFR: (1) two wire transfers to
Fuzhou Funky Monkey Import Export totaling $25,860 ($7,734 on August 1, 2019 +
$18,126 on September 25, 2019); (2) an October 25, 2019 U.S. Customs summary
showing that the purchase of 6,000 boots entered California on October 16, 2019; (3) a
December 30, 2019 Sairise Impex, Inc. invoice which includes the cost of 1600 game
consoles purchased for $13 each totaling $20,800; (4) two sales invoices to S. Rivero in
Henderson, Nevada, for LIV boots on December 26, 2019, for $1,880 (188 boots at

$10 each) and for video game consoles on December 27, 2019 for $13,180

($1,318 consoles at $10 each); (5) a completed November 22, 2023 CDTFA-504-C,
Statement Concerning Property Purchased Without Payment of California Sales Tax,
showing S. Rivero declared that the boots and game consoles listed on the two invoices
were purchased for resale; and (6) an undated donation letter signed by Rev. F. Rivero
of Corpus Christi Roman Catholic Church showing three donations of 100 pairs of boots
valued at $25 each for a total donation of 300 boots valued at $7,500 ($2,500 on May 2,
2023, $2,500 on August 18, 2023, and $2,500 on November 15, 2023).

" The difference is due to rounding when applying the percentage of error ($21,457-$21,452-$5).

8 The audit workpapers show two errors totaling $205,440 ($166,859 + $38,581), whereas the

proposed audit liability letter shows two errors totaling $205,442 ($166,859 + $38,583). This difference
occurred when CDTFA uploaded the audit workpapers into its system for billing.
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18. CDTFA issued a Supplemental Decision dated June 24, 2024, which continued to deny
appellant’s petition.
19. This timely appeal followed.

DISCUSSION

California imposes sales tax on a retailer’s retail sales of tangible personal property sold
in this state measured by the retailer’'s gross receipts, unless the sale is specifically exempt or
excluded from taxation by statute. (R&TC, 88 6012, 6051.) For the purpose of the proper
administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax, the
law presumes that all gross receipts are subject to tax until the contrary is established. (R&TC,
8§ 6091.) ltis the retailer's responsibility to maintain complete and accurate records to support
reported amounts and to make them available for examination. (R&TC, 88 7053, 7054, Cal.
Code Regs., tit. 18, § 1698(b)(1).)

If CDTFA is not satisfied with the amount of tax reported by the taxpayer, or in the case
of a failure to file a return, CDTFA may determine the amount required to be paid on the basis of
any information which is in its possession or may come into its possession. (R&TC, 88 6481,
6511.) Inthe case of an appeal, CDTFA has a minimal, initial burden of showing that its
determination was reasonable and rational. (Appeal of Talavera, 2020-OTA-022P.) Once
CDTFA has met its initial burden, the burden of proof shifts to the taxpayer to establish that a
result differing from CDTFA’s determination is warranted. (lbid.) Unsupported assertions are
not sufficient to satisfy a taxpayer’s burden of proof. (lbid.)

Appellant did not provide sales invoices, cash register tapes, purchase journals, or a
complete set of purchase invoices to support reported taxable sales. CDTFA found that
recorded credit card sales on the sales summaries were understated and that the credit card
sales ratio was too high. CDTFA found that gross receipts on the 2019 FITR exceeded total
sales reported on the 2019 SUTRs and that net income reported on the FITRs was lower than
expected for appellant’s type of business. CDTFA also determined that the 2019 and 2020
book markups were low. Therefore, CDTFA determined that appellant’s records and reported
taxable sales were not reliable. As a result, to compute appellant’s taxable sales, CDTFA used
the markup method, which is a recognized and standard auditing procedure. (See Appeal of
Amaya, 2021-OTA-328P.) CDTFA determined that appellant did not provide sufficient evidence
of purchases for use in the markup method, evidence to validate ending inventory, or evidence
to establish its cost of goods sold, so CDTFA used purchases reported on the FITRs as the best

available evidence of the cost of merchandise sold. Given the available evidence, OTA finds

Appeal of Vasquez 5



Docusign Envelope ID: D70FA625-462D-4A03-BBEE-7CBC26E05CDC 2026-OTA-048
Nonprecedential

CDTFA'’s determination is reasonable and rational and, therefore, appellant has the burden of

showing adjustments are warranted.

Ending Inventory

Appellant contends that an inventory adjustment is warranted because inventory was not
constant as to boots. Appellant asserts that boots were not in inventory at the beginning of the
audit period, were added to inventory during the audit period as part of a one-time purchase,
and a portion of the boots remained unsold at the end of the audit period. Appellant cites to
CDTFA'’s Audit Manual section 0407.10,° which states that when a taxpayer does not have
inventory which can be checked for accuracy, purchases may be considered the cost of sales if
there is evidence that inventories were substantially constant. In support, appellant provides
documentation of the purchase of boots in 2019, undated photos of boots offered for sale,
photos of boots in inventory from 2024, documentation that boots were donated in 2023,
purchase summaries from three vendors, and ending inventory count worksheets for
November 15, 2023, and January 16, 2024. Appellant’s purchase summaries from the three
vendors were greater than purchases reported on the FITR by $13,656 for 2019 and less than
purchases reported on the FITR by $2,577 for 2020. Appellant states that the differences
cannot be explained.

CDTFA concedes that appellant had an ending inventory of boots. However, CDTFA
argues that appellant has not provided sufficient documentation, including bank and credit card
statements, establishing his purchases or that the ending inventory of boots that might have
existed could be fairly segregated from the ending inventory of other items such that a specific
inventory adjustment for the boots can be made.

Appellant does not provide bank or credit card statements showing purchases or any
reconciliations with specific products and costs tying the vendor summaries to FITR purchases.
Without such information, an isolated inventory adjustment for only unsold boots would ignore or
double count increases and decreases across all product lines which may neutralize or
outweigh any adjustment in unsold boots.

Appellant also asserts that its sale of boots was a separate business with a different

product, locations, and industry codes, and, therefore, the boot inventory should be treated

9 CDTFA’s Audit Manual “is an advisory publication providing direction to [CDTFA’s] staff
administering the Sales and Use Tax Law and Regulations.” (CDTFA Audit Manual.) While CDTFA’s
Audit Manual may provide guidance to OTA, it does not constitute binding legal authority. (Appeal of
Amaya, supra.)
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separately from its businesses of selling cell phones and video games. CDTFA argues that
appellant operated one business because he had one seller’s permit and filed only one
Schedule C on his FITRs for his business.

The evidence does not establish that appellant had a separate business for the sale of
boots. For instance, appellant did not utilize separate bank accounts or reliable books and
records for the alleged boot business, as the sales summaries are incomplete and unreliable.
(See Peterson Produce Co. v. U.S. (1963) 313 F.2d 609, 611; Collins v. Commissioner (1960)
34 T.C. 592, 597-598.) In addition, appellant filed only one Schedule C instead of filing a
separate Schedules C reporting sales and purchases for each of the alleged businesses. (See
IRS Form 1040 Instructions, 2019.)}° Appellant also had one consolidated seller's permit, which
is also indicative that he had one business with various selling locations. (See CDTFA’s
Compliance Policy and Procedures Manual (CPPM) section 245.000;'! R&TC, § 6066(a); Cal.
Code Regs., tit. 18, § 1699(a).) Therefore, appellant has not shown that it had a separate

business for the sale of boots.

Sales for Resale

The burden of proving that a sale of tangible personal property is not at retail is upon the
seller unless the seller timely takes in good faith a certificate from the purchaser that the
property is purchased for resale. (R&TC, 8 6091; Cal. Code Regs., tit. 18, § 1668(a).) Pursuant
to Regulation section 1668(e), if the seller does not timely obtain a valid resale certificate, the
seller will be relieved of liability for the tax only where the seller shows that the property:

(1) was in fact resold by the purchaser and was not used by the purchaser for any purpose
other than retention, demonstration, or display while holding it for sale in the regular course of
business; (2) is being held for resale by the purchaser and has not been used for any purpose
other than retention, demonstration, or display, while being held for sale in the regular course of
business; or (3) was consumed by the purchaser and tax was reported by the purchaser directly
to CDTFA on the purchaser’s returns or in an audit of the purchaser. (Cal. Code Regs., tit. 18,

§ 1668(e).) A seller who does not timely obtain a resale certificate may use any verifiable

10 https://www.irs.gov/pub/irs-prior/i1040sc--2019.pdf [“If you owned more than one business, you
must complete a separate Schedule C for each business”].

11 “A consolidated account is a sales tax account with two or more selling locations for which a
single tax return is filed.” (CPPM, § 245.005.) “A sublocation is one of two or more business locations
from which sales of tangible personal property are made....” (CPPM, § 245.015.) CDTFA’'s CPPM is not
binding authority on OTA, but is an advisory publication created by CDTFA intended to provide direction
to CDTFA staff in administering the Sales and Use Tax Law. (Appeal of Riedel, 2024-OTA-004P.)
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method of establishing that it should be relieved of liability for tax under Regulation
section 1668(e). (Cal. Code Regs., tit. 18, 8 1668(f).)

Appellant argues that an adjustment to purchases is warranted for nontaxable sales for
resale made during the audit period for boots and game consoles. While appellant did not claim
sales for resale on the SUTRs nor present any valid resale certificates supplied by purchasers,
appellant does provide sales invoices and purchase documents for the two vendors that
supplied the items. Appellant provides two sales invoices from 2019 for video game consoles
and boots totaling around $15,000 for sales to a Las Vegas customer. Based on a statement
from the purchaser that game consoles and boots were purchased for resale in 2019 and
evidence showing the costs of the property, CDTFA concedes that there were sales for resale
with costs of $17,944. However, CDTFA contends that appellant has not shown that the
property sold for resale was included in the purchases reported on the FITRs. CDTFA also
notes that appellant’s purchase summaries from three vendors differ from purchases reported
on the FITRs by $13,656 for 2019. CDTFA concedes that appellant purchased the property,
sold the property as sales for resale, and that purchases from the FITR reflects all costs;
however, it is not reasonable to conclude that the purchases of property sold for resale were
included in the FITRs as purchases since the purchase summaries exceeded purchases shown
on the FITRs. In addition, the purchase of the video game consoles was on
December 30, 2019, and the alleged sale for resale was completed prior to the purchase on
December 27, 2019. Therefore, appellant has not shown that an adjustment should be made

for the cost of sales for resale of $17,944.

Percentage of Error

Appellant argues that the percentage of error of 19.47 percent for 2020 should have
been used to project sales for 1Q21 rather than the percentage of error of 44.29 percent for
2019 and 2020 combined. Appellant argues that, because 1Q21 is a post-COVID-19 period,
use of the percentage of error for the pre-COVID-19 period of 2019 and 2020 is inappropriate.
However, appellant did not provide a 2021 FITR or evidence to show total 1Q21 purchases.
Appellant provides some vendor information indicating 1Q21 purchases. However, appellant
fails to produce evidence substantiating the 1Q21 sales were meaningfully out of proportion to
2019 and 2020 such that error rates derived therefrom were unreliable. Therefore, appellant has

not shown that a more accurate percentage of error can be determined for 1Q21.12

12 CDTFA used purchases reported on the FITRs for 2019 and 2020 to compute unreported
taxable sales for 1Q21.
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Credit Card Ratio Method

Appellant contends that the credit card sales ratio method should be used instead of the
markup method. Appellant computes a credit card ratio of 105.92 percent for the audit period
based on reported taxable sales and Form 1099-K credit card receipts. However, appellant’s
credit card ratio is over 100 percent, meaning credit card receipts are higher than taxable sales.
Moreover, appellant has not provided evidence that establishes the segregation between
taxable and nontaxable sales, or that nontaxable sales were paid in cash only.* Therefore,
appellant has not shown that its credit card sales method should be utilized.

Shelf Test

Appellant argues that the markup method should not be relied upon because a shelf test
was not conducted. A shelf test is comprised of a site visit or examination of records to
establish the price of specific items to compare them to costs of those specific items to derive a
“‘markup.” CDTFA was unable to perform a shelf test due to appellant’s failure to keep sufficient
records. CDTFA relied on taxable sales reported on the SUTRs for price and purchases from
the FITRs for cost, and used the markup derived from 2018 to calculate 2019 and 2020
because CDTFA determine the markups for 2019 and 2020 were too low. If records are not
available to perform a shelf test, the markup method can still be utilized. Therefore, appellant

has not shown that the markup method should not be relied upon.

13 Also, a comparison of appellant’s calculated taxable sales using the credit card sales ratio
method and his purchases on the FITRs reveal low taxable book markups of around 225 percent for 2019
and 284 percent for 2020 when compared to 308.66 percent for 2018.
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HOLDING
Adjustments to the measure of unreported taxable sales are not warranted.
DISPOSITION

CDTFA’s action in denying appellant’s petition for redetermination is sustained.

(b ot

CB1F7DA37831416...

Josh Lambert
Administrative Law Judge

We concur:
Signed by: Signed by:
AESEZ40EDRBOS4CD— 1B8F50433F1D4D5...
Kim Wilson Greg Turner
Hearing Officer Administrative Law Judge

Date Issued: 11/12/2025
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