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K. LONG, Administrative Law Judge:  Pursuant to Revenue and Taxation Code (R&TC)

section 6561, Top Valley Wholesale (appellant) appeals a decision issued by respondent 

California Department of Tax and Fee Administration (CDTFA) denying appellant’s timely 

petition for redetermination of a Notice of Determination (NOD) issued on May 24, 2021.  The 

NOD is for tax of $227,833, plus applicable interest, and a negligence penalty of $22,783.33 for 

the period July 1, 2017, through June 30, 2020 (liability period).1   After issuing the NOD, 

CDTFA conducted a reaudit, which reduced the determination of tax by $148,751, from 

$227,833 to $79,082.  As a result of the reaudit, CDTFA also reduced the negligence penalty to 

$7,908.20. 

1 Appellant filed its sales and use tax returns on a fiscal year basis, ending June 30.  For the first 
year of the liability period (July 1, 2017, through June 30, 2018) appellant’s sales and use tax return was 
due on July 31, 2018.  As such, CDTFA timely issued the NOD because the applicable three-year statute 
of limitations allowed CDTFA until July 31, 2021, to issue its determination.  (See R&TC, § 6487(b).) 
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 Appellant waived the right to an oral hearing; therefore, the matter was submitted to the 

Office of Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, 

title 18, (Regulation) section 30209(a).2 

ISSUE3 

 Whether additional adjustments to the measure of disallowed claimed nontaxable sales 

are warranted. 

FACTUAL FINDINGS 

1. Appellant, a California corporation, sold party supplies in Delano, California.  Appellant 

obtained its seller’s permit effective July 1, 2009.  Appellant had not been previously 

audited. 

2. During the liability period, appellant reported total sales of $2,761,614 and claimed 

nontaxable sales of $2,761,6144 resulting in zero reported taxable sales. 

3. Upon audit, appellant did not provide any books or records.5  As a result, during the 

initial audit, CDTFA disallowed appellant’s claimed nontaxable sales in their entirety. 

4. On May 24, 2021, CDTFA issued the NOD to appellant. 

5. In response, appellant filed a timely petition for redetermination disputing the liability in 

its entirety.  With the petition, appellant provided books and records including:  

QuickBooks reports of sale (QuickBooks data) for the liability period; resale certificates 

for the liability period; and copies of seller’s permits from some of appellant’s customers. 

 
 2 Appellant included a request for oral hearing in its opening brief.  Thereafter, on 
March 28, 2024, OTA issued to appellant an options letter requesting confirmation of whether appellant 
would like an oral hearing.  OTA’s March 28, 2024 letter states “If you fail to respond or if we do not timely 
receive the copy of this letter, we will submit the appeal for decision based on the written record and 
without an oral hearing.”  (Emphasis in original.)  Appellant did not respond to the options letter and OTA 
submitted the appeal for decision based on the written record in accordance with Regulation 
section 30404(a).  Additionally, on February 13, 2025, OTA attempted to contact appellant by telephone 
to determine whether it still wished to appear at an oral hearing.  OTA now issues this Opinion having 
received no response from appellant. 

 
3 On appeal, appellant has not disputed or raised any argument with respect to the negligence 

penalty.  As such, OTA finds that the negligence penalty is not in dispute and will not discuss it further. 
 
4 Appellant claimed nontaxable sales for resale of $2,761,614 and no other deductions.  Upon 

reaudit, CDTFA found that this deduction included sales to customers with out-of-state addresses and 
reduced the taxable measure.  Therefore, OTA uses the general term “claimed nontaxable sales” to 
discuss the taxable measure because appellant’s claimed nontaxable sales for resale also included 
nontaxable sales in interstate commerce. 

   
5 CDTFA requested books and records for audit on several occasions including 

December 6, 2019, November 24, 2020, December 3, 2020, and December 14, 2020. 
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6. CDTFA conducted a reaudit.  A review of appellant’s QuickBooks data revealed 

recorded total and nontaxable sales of $2,436,578.  The total sales reported on 

appellant’s sales and use tax returns exceeded the recorded total sales by $325,036 

($2,761,614 - $2,436,578.)  Appellant did not provide books and records accounting for 

the excess reported sales.  Therefore, CDTFA concluded that appellant’s excess 

reported nontaxable sales of $325,036 were taxable. 

7. To verify appellant’s claimed nontaxable sales, CDTFA performed a stratified statistical 

sample test based on appellant’s QuickBooks data.  Stratum 1 consisted of sales by 

appellant in amounts greater than or equal to $20,000.  Stratum 2 consisted of sales by 

appellant in amounts greater than $5,000 and less than $20,000.  Stratum 3 consisted of 

sales by appellant in amounts less than or equal to $5,000 but greater than $500.6 

8. For Stratum 1, CDTFA scheduled the sales recorded in appellant’s QuickBooks data of 

$1,690,409.38 (69.38 percent of the total) for the liability period.  Appellant did not 

provide resale certificates, or proof of shipment out-of-state to support claimed 

nontaxable sales in Stratum 1 of $149,472.60 (8.84 percent of the sales in this stratum).  

Thus, CDTFA allowed recorded nontaxable sales of $1,540,936.78.  

9. For Stratum 2, CDTFA scheduled the sales recorded in appellant’s QuickBooks data of 

$496,113.48 (20.36 percent of the total).  CDTFA performed a test of appellant’s sales to 

20 customers totaling $177,893.96 and found that appellant failed to provide 

documentation supporting recorded nontaxable sales of $91,626.26.  CDTFA compared 

the unsupported nontaxable sales of $91,626.26 to the total 20-customer sample of 

$177,893.96 and found that 51.51 percent of the sales included in the sample were 

subject to tax ($91,626.26 ÷ $177,893.96).  CDTFA applied the 51.51 percent ratio to the 

total sales included in Stratum 2 of $496,113.48 to compute taxable sales of 

$255,548.06 ($496,113.48 × .5151).  Thus, CDTFA allowed recorded nontaxable sales 

of $240,565.42. 

10. For Stratum 3, CDTFA scheduled the sales recorded in appellant’s QuickBooks data of 

$236,515.73 (9.71 percent of the total).  CDTFA performed a test of appellant’s sales to 

30 customers totaling $83,805.60 and found that appellant failed to provide 

documentation supporting recorded nontaxable sales of $80,970.74.  CDTFA compared 

the unsupported nontaxable sales of $80,970.74 to the total 30-customer sample of 

$83,805.60 and found that 96.62 percent of the sales included in the sample were 

 
6 Sales less than or equal to $500 were deemed immaterial and not examined. 
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subject to tax.  CDTFA applied the 96.62 percent ratio to appellant’s total Stratum 3 

sales of $236,515.73 to project taxable sales of $228,521.49.  Thus, CDTFA allowed 

recorded nontaxable sales of $7,994.24. 

11. In total, CDTFA calculated audited taxable sales of $633,542 (rounded) ($149,473 + 

$255,548 + $228,521).  To calculate the taxable measure, CDTFA subtracted 

$633,542.15 from the total sales recorded in appellant’s QuickBooks data of $2,436,578 

to compute nontaxable sales of $1,803,036.  CDTFA then subtracted $1,803,036 from 

the total sales reported on appellant’s sales and use tax returns of $2,761,614 to 

calculate the taxable measure of $958,578.7 

12. Appellant filed a timely petition for redetermination, which CDTFA denied.  

13. This timely appeal followed. 

DISCUSSION 

California imposes sales tax on a retailer’s retail sales of tangible personal property sold 

in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or 

excluded from taxation by statute.  (R&TC, §§ 6012, 6051.)  For the purpose of the proper 

administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax, the 

law presumes that all gross receipts are subject to tax until the contrary is established.  (R&TC, 

§ 6091.)  It is the retailer’s responsibility to maintain complete and accurate records to support 

reported amounts and to make them available for examination.  (R&TC, §§ 7053, 7054; Cal. 

Code Regs., tit. 18, § 1698(b)(1).) 

The retailer bears the burden of showing that a sale of tangible personal property is not 

a retail sale unless the retailer timely and in good faith obtains a resale certificate from the 

purchaser.  (R&TC, § 6091; Cal. Code Regs., tit. 18, § 1668(a).)  A resale certificate which is 

not timely taken is not retroactive and will not relieve the seller of the liability for the tax.  (Cal. 

Code Regs., tit. 18, § 1668(e).)  If a seller fails to timely obtain a resale certificate in proper 

form, the seller will be relieved of liability for the tax only where the seller shows that the 

purchaser:  (1) in fact resold the property and the property was not used for any purpose other 

than retention, demonstration, or display while holding it for sale in the regular course of 

business; or (2) held the property sold for resale and has not made a taxable use of that 

property; or (3) consumed the property sold, and reported the tax due directly to respondent on 

its sales and use tax returns; or (4) consumed the property sold, and paid the tax due to 

respondent pursuant to an assessment or an audit.  (Ibid.) 

 
7 This amount includes the excess reported sales of $325,036 discussed in Finding of Fact #6. 
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A seller who does not timely obtain a resale certificate may use any verifiable method of 

establishing that it should be relieved of liability for the tax, including the use of “XYZ letters,” 

which are letters in an approved format sent to the seller’s customers inquiring as to the 

disposition of the property purchased.  (Cal. Code Regs., tit. 18, § 1668(f).)  However, a 

response to an XYZ letters is not equivalent to a timely and valid resale certificate in proper 

form, and CDTFA is not required to relieve a seller from liability for tax based on a customer’s 

response to an XYZ letter.  (Cal. Code Regs., tit. 18, § 1668(f)(3).)  When there is no response 

to any XYZ letter, CDTFA should consider whether it is appropriate to use an alternative method 

to ascertain whether the seller should be relieved of tax with respect to the questioned or 

unsupported transaction(s).  (Cal Code Regs., tit. 18, § 1668(f)(4).) 

If CDTFA is not satisfied with the amount of tax reported by the taxpayer, or in the case 

of a failure to file a return, CDTFA may determine the amount required to be paid on the basis of 

any information which is in its possession or may come into its possession.  (R&TC, §§ 6481, 

6511.)  In the case of an appeal, CDTFA has a minimal, initial burden of showing that its 

determination was reasonable and rational.  (Appeal of Talavera, 2020-OTA-022P.)  Once 

CDTFA has met its initial burden, the burden of proof shifts to the taxpayer to establish that a 

result differing from CDTFA’s determination is warranted.  (Ibid.)  Unsupported assertions are 

not sufficient to satisfy a taxpayer’s burden of proof.  (Ibid.) 

 Here, appellant did not initially provide any books and records for the initial audit.  As 

such, CDTFA disallowed all of appellant’s claimed nontaxable sales.  Upon reaudit, appellant 

provided QuickBooks data and other documentation.  Due to the large volume of sales, CDTFA 

used a stratified statistical sample to verify appellant’s claimed nontaxable sales for resale.  

Stratified statistical sampling is a recognized method for projecting audit results.  (See CDTFA 

Audit Manual §§ 1301.10, 1301.15.)8  Thus, CDTFA’s use of appellant’s QuickBooks data to 

project unsupported nontaxable sales for resale of $633,542 was both reasonable and rational. 

Next, appellant’s reported total sales exceeded the total sales recorded in appellant’s 

QuickBooks data by $325,036.  CDTFA concluded that the excess sales were subject to tax and 

added them to the taxable measure.  As previously stated, it is the retailer’s responsibility to 

maintain complete and accurate records to support reported amounts and to make them 

available for examination.  (R&TC, §§ 7053, 7054; Cal. Code Regs., tit. 18, § 1698(b)(1).)  

 
8 CDTFA’s Audit Manual, which generally describes respondent’s audit policies and procedures 

does not constitute legal authority.  Nevertheless, it can be a useful resource to which OTA may look for 
assistance interpreting or determining the weight to be given to audit findings.  (See Yamaha Corp. of 
Am. v. State Bd. Of Equalization (1998) 19 Cal. 4th 1, 25; Appeal of Micelle Laboratories, Inc., 2020-OTA-
290P.) 
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However, as discussed in detail above, appellant’s QuickBooks data revealed that a significant 

portion of appellant’s sales were nontaxable.  Indeed, CDTFA states that it allowed 74 percent 

of the transactions recorded in appellant’s QuickBooks data.  Considering the foregoing, OTA 

finds that it is not reasonable or rational to conclude that all the excess sales reported on 

appellant’s sales and use tax returns are subject to tax.     

After reviewing the stratified statistical sample test, OTA notes that:  Stratum 1 included 

recorded nontaxable sales of $1,690,409.38, which is 69.38 percent of the total sales recorded 

in appellant’s QuickBooks data ($1,690,409.38 ÷ $2,436,578) and CDTFA found that 

8.84 percent of those sales were subject to tax; Stratum 2 included recorded nontaxable sales 

of $496,113.48, which is 20.36 percent of the total sales recorded in appellant’s QuickBooks 

data ($496,113.48 ÷ $2,436,578) and CDTFA found that 51.51 percent of those sales were 

subject to tax; Stratum 3 included recorded nontaxable sales of $236,515.73, which is 

9.71 percent of the total nontaxable sales recorded in appellant’s QuickBooks data  

($236,515.73 ÷ $2,436,578) and CDTFA found that 96.62 percent of those sales were subject to 

tax.  It follows that the same proportions should be applied to the excess reported taxable sales 

of $325,036. 

Therefore, OTA concludes that a proportional reduction should be made.  Divide the 

excess disallowed nontaxable sales of $325,036 based on the strata ratios and apply the 

nontaxable rate for each strata.  OTA calculates the following:  Stratum 1 is represented by 

$225,510 of the excess reported nontaxable sales ($325,036 × .6938) and of that amount 

8.84 percent, or $19,935 is taxable; Stratum 2 is represented by $66,177 of the excess reported 

taxable sales ($325,036 × .2036) and of that amount 51.51 percent, or $34,088 is taxable; 

Stratum 3 is represented by $31,561 of the excess reported taxable sales ($325,036 × .0971) 

and of that amount 96.62 percent, or $30,494 is taxable.  As such, the measure of disallowed 

excess claimed nontaxable sales should be reduced by nontaxable sales of $240,519 

($325,036 - $19,935 - $34,088 - $30,494).  This will reduce the overall taxable measure by 

$240,519 from $958,578 to $718,059.  Otherwise, OTA finds that the audit results are 

reasonable and rational.  Therefore, the burden shifts to appellant to establish a more accurate 

taxable measure.  (See Appeal of Talavera, supra.)  

On appeal, appellant asserts that the taxable measure should be reduced to zero.  

Appellant contends that it does not make taxable sales.  However, appellant has not provided 

any evidence to support further reductions to the taxable measure.  Appellant’s unsupported 

assertions are not sufficient to meet its burden of proof.  (See Appeal of Talavera, supra.)  
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Accordingly, OTA concludes that no adjustments beyond those discussed in the foregoing 

Opinion are warranted. 

HOLDING 

Additional adjustments to the measure of disallowed claimed sales for resale are 

warranted to reduce the deficiency measure from $958,578 to $718,194.   

DISPOSITION 

 In accordance with this Opinion, reduce the taxable measure from $958,578 to 

$718,194.  Otherwise, CDTFA’s decision denying appellant’s petition for redetermination is 

sustained. 

 

 
 

     
Keith T. Long 
Administrative Law Judge 

 

We concur:  
 
 
            
Michael F. Geary     Kim Wilson 
Administrative Law Judge    Hearing Officer 
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