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 K. WILSON, Hearing Officer:  Pursuant to Revenue and Taxation Code (R&TC) 

section 6561, Angelica’s Entertainment, LLC, dba Angelica’s (appellant) appeals a decision 

issued by respondent California Department of Tax and Fee Administration (CDTFA)1 denying 

appellant’s timely petition for redetermination of a Notice of Determination (NOD) issued on 

January 28, 2022.2  The NOD is for tax of $108,898, plus applicable interest, and a penalty of 

$10,889.84 for the period July 1, 2016, through June 30, 2019 (liability period). 

 CDTFA subsequently prepared a reaudit that decreased the determined taxable 

measure by $155,994 from $706,175 to $550,181, and the balance remains in dispute. 

 Appellant waived the right to an oral hearing; therefore, the matter was submitted to the 

Office of Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, 

title 18, section 30209(a). 

  

 
1 Sales and use taxes were formerly administered by the State Board of Equalization (board).  In 

2017, functions of the board relevant to this case were transferred to CDTFA.  (Gov. Code, § 15570.22.)  
For ease of reference, when this Opinion refers to events that occurred before July 1, 2017, “CDTFA” 
shall refer to the board. 

 
2 The NOD was timely issued because on October 14, 2021, appellant signed the most recent in 

a series of waivers of the otherwise applicable three-year statute of limitations for the period July 1, 2016, 
through September 30, 2018, which allowed CDTFA until January 31, 2022, to issue an NOD.  (R&TC, 
§§ 6487(a), 6488.) 
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Appeal of Angelica's Entertainment, LLC 2 

ISSUES 

1. Whether the negligence penalty was properly imposed. 

2. Whether interest abatement is warranted for the period February 12, 2024, through 

January 5, 2025. 

FACTUAL FINDINGS 

1. Appellant operates a restaurant located in Redwood City, California.  Appellant also 

offers catering services, live music events, and room rentals for private events.  

Appellant charges a mandatory 18 percent gratuity on parties of six or more.  This is 

appellant’s first audit.3 

2. Upon audit, appellant provided the following books and records:  2018 Federal Income 

Tax return (FITR), Micros point-of-sale (POS) reports for the audit period excluding 

second quarter 2108 (2Q18), Profit and Loss (P&L) statements for 2Q18, and monthly 

ticket sales reports for the audit period. 

3. Appellant reported on its Sales and Use Tax Returns (SUTRs) total sales of $6,206,470, 

nontaxable transactions of $1,255,503,4 taxable transactions of $4,950,967 and tax of 

$437,668.  

4. On August 19, 2021, CDTFA requested by September 2, 2021, guest checks and/or 

sales invoices that correlate with P&L amounts for 1Q18 specifically for catering room 

rentals, catering food sales, catering rentals, event management services, and 

nontaxable food sales.  CDTFA requested sales invoices for 1Q18 that correlate with the 

POS “Rentals/Other” amount. 

5. On October 13, 2021, CDTFA noted that appellant was not responsive.  CDTFA decided 

to revise the audit working papers to add catering room rentals, catering sales, event 

management services, and nontaxable food sales as additional taxable sales. 

6. CDTFA compared total sales reported on the SUTRs for 2018 with gross receipts on 

appellant’s 2018 FITR and found a material difference of $126,434.  CDTFA determined 

further analysis was necessary to validate reported total sales. 

 
3 This is the first audit of appellant.  However, appellant’s members operated a similar business, 

Angelica’s Bistro LLC, which, under audit, disclosed underreporting of taxable sales of $1,192,330 for the 
period January 1, 2009, through January 31, 2013.   
 

4 The SUTRs show claimed deductions for nontaxable food of $12,941 for 2Q18, gift certificates 
of $12,710 for 2Q18 through 2Q19, and other deductions of $1,229,852 for the liability period. 
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7. Using appellant’s POS and P&Ls, CDTFA determined that appellant did not report 

mandatory gratuities in total sales reported on SUTRs.  Unreported mandatory gratuities 

of $189,964 were assessed in the audit.  Additionally, CDTFA found that appellant did 

not report rental receipts of $338,012, and underreported taxable sales of $550,180.   

8. On January 28, 2022, CDTFA issued the NOD for $108,898 in tax, $26,861.95 of 

interest, and a $10,889.84 negligence penalty, totaling $146,649.79. 

9. On February 27, 2022, appellant filed a petition for redetermination disputing the audit 

liability and the negligence penalty. 

10. On October 10, 2022, CDTFA’s Appeals Bureau held an appeals conference wherein 

appellant conceded unreported taxable rental receipts, withdrew its contention for 

unreported mandatory gratuity, and only disputed unreported taxable sales per the P&Ls 

and the negligence penalty.  Based on additional documentation, appellant provided 

following the appeals conference, the Appeals Bureau issued its decision on 

December 22, 2023, ordering a reaudit.  

11. The Audit Report letter dated January 4, 2024, showed a total taxable measure of 

$1,078,156 or $95,094 in tax, applicable interest, and a 10 percent negligence penalty of 

$9,509.61.5 

12. On February 7, 2024, CDTFA completed the reaudit in accordance with the decision.  

13. On February 12, 2024, appellant paid $127,979.59 reflected on the January 4, 2024 

Audit Report letter. 

14. On February 16, 2024, CDTFA sent appellant an Options letter, advising appellant that it 

could, within 30 days, accept the results of the reaudit, request reconsideration of the 

decision, or appeal to OTA.  

15. On March 14, 2024, appellant timely submitted a request for reconsideration.  On 

March 26, 2024, CDTFA’s Appeals Bureau requested a response to appellant’s 

submission from CDTFA’s Chief of Headquarters Operations Bureau (Department), and 

on April 23, 2024, the Department concluded that the negligence penalty was applicable 

based on knowledge appellant received from the prior audit, the substantial 

understatement in the current audit, and appellant’s failure to furnish adequate records 

in the current audit.  On May 15, 2024, the Appeals Bureau requested appellant to 

provide details concerning bookkeeping errors, and information to support why appellant 

 
5 CDTFA found appellant had been negligent in both recordkeeping and reporting because the 

books and records provided were inadequate and the total understatement for the liability period 
represented an error rate of approximately 25 percent ($1,234,150 ÷ $4,950,967). 
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was unable to provide back-up source documents during the audit. On May 31, 2024, 

appellant supplemented its argument.  On June 20, 2024, the Department sent an email 

to the Appeals Bureau with its response to appellant’s submission and followed it up with 

a memorandum (Memo) on July 10, 2024.  On August 9, 2024, appellant provided a 

response to the Department’s July 10, 2024 Memo asserting that the negligence penalty 

was not warranted because its failure to properly maintain records and report taxable 

sales was due to reasonable cause in that it relied on tax professionals to handle its 

books and records and prepare SUTRs.  

16. On November 4, 2024, CDTFA sent a Statement of Account to appellant showing a 

balance due of $13,294.42.6 

17. On December 6, 2024, CDTFA issued a supplemental decision denying appellant’s 

request for reconsideration. 

18. Appellant timely appealed to OTA. 

DISCUSSION 

Issue 1:  Whether the negligence penalty was properly imposed. 

 Generally, if any part of a liability for which a deficiency determination is made is due to 

negligence, CDTFA must add a penalty equal to 10 percent of the determined tax deficiency.  

(R&TC, § 6484.)  Although the term “negligence” is not specifically defined in the Sales and Use 

Tax Law, it is a common legal concept and is generally defined in this context as a failure to act 

as a reasonably prudent person would have acted under similar circumstances.  (Acqua Vista 

Homeowners Assn. v. MWI, Inc. (2017) 7 Cal.App.5th 1129, 1157-1158.)  A taxpayer must 

maintain and make available for examination on request by respondent all records necessary to 

determine the correct tax liability under the Sales and Use Tax Law and all records necessary 

for the proper completion of the returns.  (R&TC, §§ 7053, 7054; Cal. Code Regs., tit. 18, 

§ 1698(b)(1).)  Such records include, but are not limited to, the following:  1) the normal books of 

account ordinarily maintained by the average prudent businessperson engaged in the activity in 

question; 2) bills, receipts, invoices, cash register tapes, or other documents of original entry; 

and 3) schedules or working papers used in connection with the preparation of the tax returns.  

(Cal. Code Regs., tit. 18, § 1698(b)(1).)  Failure to maintain and provide accurate records is 

 
6 The account balance summary provided shows that as of February 20, 2024, the audit tax 

liability and part of the interest were paid off, and the negligence penalty of $9,509.61 and interest of 
$3,625.81 remained due.  There is a slight discrepancy between the February 20, 2024 account balance 
summary and the November 4, 2024 Statement of Account ($13,135.42 - $13,294.42 = -$159).  The 
difference is interest that accrued on the unpaid balance.  
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evidence of negligence and may result in imposition of a negligence penalty.  (Cal. Code Regs., 

tit. 18, § 1698(k).)  A negligence penalty also can be based on reporting errors.  (Independent 

Iron Works, Inc. v. State Bd. of Equalization (1959) 167 Cal.App.2d 318, 321-323.) 

The law imposes recordkeeping and reporting responsibilities pertaining to sales and 

use tax, on the retailer (or seller).  (R&TC, §§ 6051, 7053.)  There is no provision in the Sales 

and Use Tax Law that allows a retailer to avoid liability for noncompliance by simply delegating 

these responsibilities to an agent.  (Peredia v. HR Mobile Services (2018) 25 Cal.App.5th 680, 

691.)  On the contrary, the principal is often vicariously liable for the actions of an agent.  (Civ. 

Code, § 2343.) 

CDTFA imposed the negligence penalty for the following reasons:  1) the books and 

records provided were inadequate, 2) the total understatement for the liability period 

represented an error rate of approximately 25 percent ($1,234,150 ÷ $4,950,967), and 

3) appellant’s members were previously audited for a similar business which provided appellant 

with knowledge of the records required for an audit. 

Appellant contends that reliance on tax professionals to accurately prepare the SUTRs is 

reasonable cause to abate the negligence penalty.  However, where an agent of the taxpayer is 

guilty of negligence, with a resulting tax deficiency, the 10 percent negligence penalty will apply.  

(Peredia v. HR Mobile Services, supra; see CDTFA’s Audit Manual, § 0506.20.)7  This is true 

even though the agent acted without the taxpayer’s knowledge or consent or acted contrary to 

the express instructions of the taxpayer.8  (Ibid.)  Consequently, appellant’s argument that it 

relied on its tax preparer is not a basis for relief of the negligence penalty.  OTA finds that 

CDTFA properly imposed the negligence penalty because, in light of appellant’s knowledge, 

appellant was negligent in maintaining and making adequate records available; and appellant 

was negligent in fulfilling its reporting obligation. 

  

 
7 CDTFA’s Audit Manual does not provide binding legal authority; however, OTA may look to it for 

guidance.  (Appeal of Micelle Laboratories, Inc., 2020-OTA-290P.) 
 
8 Situations may be encountered where the taxpayer has been defrauded by an agent, employee, 

or partner and, as a result, did not benefit from the understatement of tax.  Whether the negligence 
penalty is imposed will depend upon whether circumstances made it difficult or impossible for the 
taxpayer to detect such fraud.  The application of a negligence penalty in these instances should be 
decided on a case-by-case basis.  (CDTFA’s Audit Manual, § 0506.20.)  Appellant has not shown that it 
was defrauded by its agent. 
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Issue 2:  Whether interest abatement is warranted for the period February 12, 2024, through 

January 5, 2025. 

 The amount of CDTFA’s determination, exclusive of penalties, shall bear interest from 

the last day of the month following the quarterly period for which the amount should have been 

paid to the date of payment.  (R&TC, § 6482.)  Interest may be relieved in only limited 

circumstances.  As relevant here, CDTFA, in its discretion, may relieve interest where the failure 

to pay the tax was due in whole or in part to an unreasonable error or delay by a CDTFA 

employee acting in his or her official capacity.  (R&TC, § 6593.5(a)(1).)  An error or delay shall 

be deemed to have occurred only if no significant aspect of the error or delay is attributable to 

an act of, or failure to act by, the taxpayer.  (R&TC, § 6593.5(b).)  When reviewing CDTFA’s 

denial of a taxpayer’s request for interest relief, OTA applies an abuse of discretion standard.  

(Appeal of Micelle Laboratories, Inc., 2020-OTA-290P.)  To show an abuse of discretion, a 

taxpayer must establish that, in refusing to relieve interest, CDTFA exercised its discretion 

arbitrarily, capriciously, or without sound basis in fact or law.  (Appeal of Eichler, 2022-OTA-

029P.). 

 Appellant contends that CDTFA failed to timely notify appellant of any remaining balance 

after appellant paid the amount due on the January 4, 2024 Audit Report.  The 

November 4, 2024 Statement of Account was issued 10 months after appellant’s payment on 

February 12, 2024.  Therefore, appellant is requesting relief of interest for February 12, 2024, 

through January 5, 2025.   

On January 27, 2022, CDTFA issued the NOD.  On December 22, 2023, CDTFA’s 

Appeals Bureau issued a decision ordering a reaudit by the Department.  On January 4, 2024, 

the Department completed the reaudit and sent appellant the Audit Report with the reduced 

amounts.  On February 7, 2024, the Department notified the Appeals Bureau that the reaudit 

was prepared in accordance with the decision.  On February 16, 2024, the Appeals Bureau sent 

an Options letter, advising appellant that it could, within 30 days, accept the results of the 

reaudit, request reconsideration of the decision, or appeal to OTA.  On March 14, 2024, 

appellant timely submitted a request for reconsideration.  On March 26, 2024, the Appeals 

Bureau requested a response to appellant’s submission from the Department, and on 

April 23, 2024, the Department concluded that the negligence penalty was applicable based on 

knowledge appellant received from the prior audit, the substantial understatement in the current 

audit, and appellant’s failure to furnish adequate records in the current audit.  On May 15, 2024, 

the Appeals Bureau requested appellant to provide details concerning bookkeeping errors, and 

information to support why appellant was unable to provide back-up source documents during 
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the audit. On May 31, 2024, appellant supplemented its argument.  On June 20, 2024, the 

Department sent an email to the Appeals Bureau with its response to appellant’s submission 

and followed it up with a memorandum on July 10, 2024.  On August 9, 2024, appellant 

provided a response to the Department’s July 10, 2024 Memo asserting that the negligence 

penalty was not warranted because its failure to properly maintain records and report taxable 

sales was due to reasonable cause in that it relied on tax professionals to handle its books and 

records and prepare SUTRs.  Following the August 9, 2024 response, the Appeals Bureau 

completed its evidence gathering.  On November 4, 2024, CDTFA sent appellant the Statement 

of Account showing the balance due.  On December 6, 2024, the Appeals Bureau issued a 

supplemental decision.   

OTA has analyzed the record and finds no unreasonable error or delay by a CDTFA 

employee acting in his or her official capacity.  The record shows that CDTFA sent appellant the 

Statement of Account within a reasonable amount of time following the completion of the 

evidence gathering when the Appeals Bureau was preparing the supplemental decision.  OTA 

finds CDTFA’s decision not to relieve interest for the period February 12, 2024, through 

January 5, 2025, to be reasonable.  Therefore, OTA concludes that relief of interest is not 

warranted. 
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HOLDINGS 

1. Appellant was negligent and has not proven reasonable cause to abate the negligence 

penalty. 

2. Appellant has not demonstrated that interest abatement is warranted for the period 

February 12, 2024, through January 5, 2025.  

DISPOSITION 

 CDTFA’s decision denying appellant’s petition for redetermination and request for 

reconsideration are sustained. 

 

 
 

     
Kim Wilson 
Hearing Officer 

 

We concur:  
 
 
            
Natasha Ralston     Josh Lambert 
Administrative Law Judge    Administrative Law Judge 
 
 
Date Issued:      
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