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OFFICE OF TAX APPEALS
STATE OF CALIFORNIA

In the Matter of the Appeal of: ) OTA Case No.: 241118057
GIG TELECOMMUNICATIONS LLC, ; CDTFA Case ID: 4-643-839
dba Cricket Wireless )
)
)
OPINION

Representing the Parties:

For Appellant: Frank Huerta, Jr., Attorney
For Respondent: Jason Parker, Chief of Headquarters Ops.
For Office of Tax Appeals: Oliver Pfost, Attorney

K. WILSON, Hearing Officer: Pursuant to Revenue and Taxation Code (R&TC)
section 6561, Gig Telecommunications LLC, dba Cricket Wireless (appellant) appeals a
decision, as amended by a supplemental decision, issued by respondent California Department
of Tax and Fee Administration (CDTFA)* denying appellant’s timely petition for redetermination
of a Notice of Determination (NOD) issued on December 29, 2022.2 The NOD is for tax of
$70,355, plus applicable interest, for the period October 1, 2016, through June 30, 2019 (liability
period).

Appellant waived the right to an oral hearing; therefore, the matter was submitted to the
Office of Tax Appeals (OTA) on the written record pursuant to California Code of Regulations,
title 18, (Regulation) section 30209(a).

ISSUE

Whether adjustments to the measure of unreported taxable sales are warranted.

! Sales and use taxes were formerly administered by the State Board of Equalization (board). In
2017, functions of the board relevant to this case were transferred to CDTFA. (Gov. Code, 8 15570.22.)
For ease of reference, when this Opinion refers to events that occurred before July 1, 2017, “CDTFA”
shall refer to the board.

2 The NOD was timely issued because on July 10, 2022, appellant signed the most recent in a
series of waivers of the otherwise applicable three-year statute of limitations for the period
October 1, 2016, through June 30, 2019, which allowed CDTFA until January 31, 2023, to issue an NOD.
(R&TC, 88 6487(a), 6488.)
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FACTUAL FINDINGS

1. Appellant was an authorized retailer and franchisee of Cricket Wireless LLC (franchisor).
It operated five stores located in San Bruno, San Francisco and San Jose. Appellant
held a seller's permit from June 1, 2015, through June 30, 2019. Appellant sold mobile
phones, accessories, and wireless service plans. Retail sales of mobile phones and
accessories are subject to tax.

2. Appellant filed sales and use tax returns (SUTRS) for the liability period, reporting total
sales of $2,541,495, claiming nontaxable sales of $1,072,2352 and reporting taxable
sales of $618,152.

3. Appellant reported its sales to CDTFA using system generated reports from its
franchisor’s point-of-sale (POS) system software.*

4, Upon audit, appellant provided only federal income tax returns for 2017 and 2018.
CDTFA contacted appellant’s franchisor and obtained appellant’s sales summaries
compiled from the data that appellant reported to its franchisor. The sales summaries
detailed thousands of transactions for mobile phones and accessories by appellant’s five
stores for the liability period. CDTFA also obtained appellant’s purchase records from
internal data for the period fourth quarter 2016 (4Q16) through 1Q19.

5. According to the franchisor, appellant sold accessories at retail and for a profit, but
appellant sold mobile phones for less than appellant’s cost. The franchisor paid
appellant a commission or rebate equal to the difference between appellant’s phone cost
and the phone selling price (hereinafter “retailer rebate”). On this basis, CDTFA
determined that appellant’s cost per phone was also the taxable measure.

6. CDTFA found, and appellant does not dispute, that appellant sold the mobile phones at
issue in transactions where the customer was obligated to purchase wireless service
from the franchisor for a period greater than one month as a condition of sale.

7. CDTFA reviewed the sales as recorded in the franchisor’s sales data. Furthermore,

because the sales data was based on information appellant reported to the franchisor,

3 Nontaxable sales claimed during the liability period were in the following categories: sales tax
included in gross sales of $54,345, check cashing of $20,215, commissions of $722,962, and other
deductions for allowing customers to pay their wireless bills in the store of $1,125,819.

4 A point-of-sale (POS) system typically includes one or more terminals at which sales can be
recorded. Depending on the equipment and software, POS systems can generate receipts for the
customer showing items purchased, sales price, sales tax added, amount tendered, cash or credit, and
change provided, if any. POS systems can also produce various reports for the retailer, which can
summarize sales activity for the period of time selected by the operator and can include breakdowns of
sales by type and amount, including product or service, credit or cash, and taxable or nontaxable.
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CDTFA reviewed the sales data on an actual basis and determined appellant had
recorded mobile phone sales of $1,250,793, and recorded accessory sales of $66,838,
for the liability period, for total recorded taxable sales of $1,317,631.

8. Based on its comparison of reported versus recorded taxable sales, CDTFA determined
appellant had unreported taxable sales totaling $699,479.

9. CDTFA timely issued the NOD on December 29, 2022, for tax of $70,355 and applicable
interest based on the measure of unreported taxable sales of $699,479.

10. Appellant timely filed a petition for redetermination disputing the NOD, which CDTFA’s
Appeals Bureau denied in a decision dated April 17, 2024.

11. Appellant timely filed a request for reconsideration of the decision, which CDTFA’s
Appeals Bureau denied in a supplemental decision dated October 17, 2024.

12. Appellant timely filed an appeal with OTA.

DISCUSSION

If CDTFA is not satisfied with the amount of sales tax reported by a taxpayer on a sales
and use tax return, it may determine the amount required to be paid on the basis of any
information which is in its possession or may come into its possession. (R&TC, 88 6481, 6511.)
In the case of an appeal, CDTFA has a minimal, initial burden of showing that its determination
was reasonable and rational. (Appeal of Talavera, 2020-OTA-022P.) If CDTFA satisfies the
initial burden, then the burden of proof shifts to the taxpayer to establish that a result differing
from CDTFA’s determination is warranted. (Ibid.)

California imposes sales tax on a retailer’s retail sale of tangible personal property in the
state, measured by the retailer’s gross receipts. (R&TC, §§ 6012, 6051.) Itis presumed that all
gross receipts are subject to tax until the contrary is established. (R&TC, § 6091.) Taxable
gross receipts include all amounts received with respect to the sale, with no deduction for the
cost of materials, service, or expense of the retailer passed on to the purchaser, unless there is
a specific statutory exclusion. (RTC, § 6012(a).) Also, “gross receipts” include all receipts,
cash, property of any kind, and any amount for which credit is allowed by the seller to the
purchaser. (RTC, § 6012(b).) In addition, when a retailer enters into a contract with a
manufacturer or other third party that requires, on a transaction-by-transaction basis, a specific
reduction in the retailer’s selling price of specified products in exchange for a certain payment of
like amount from the contracting party, such payments received by the retailer are part of the
taxable gross receipts or sales price of the sales. (Cal. Code Regs., tit. 18, § 1671.1(c)(3)(A).)

It is presumed that any consideration received by retailers from third parties related to
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promotions for sales of specified products is subject to tax until the contrary is established.
(Ibid.)

CDTFA reviewed sales summaries provided by the franchisor showing thousands of
transactions that occurred at appellant’s five stores. CDTFA compared the sales recorded in
the sales summaries (i.e., cost) with the sales appellant reported on the SUTRs (i.e., cost less
the retailer rebates) and determined the sales summaries showed unreported taxable sales (i.e.,
the sum of the retailer rebates). Although the sales summaries were provided by the franchisor
to CDTFA, the information contained in them originates from the sales recorded in appellant’s
stores. Since appellant was required to sell the mobile phones at a discounted price on a
transaction-by-transaction basis and was later compensated by the franchisor based on the
lower selling price, this establishes that the retailer rebate is subject to tax. Therefore, OTA
finds that CDTFA’s method of using third-party data on an actual basis to establish audited
taxable sales is a reasonable and rational audit method. CDTFA has met its initial burden and
the burden shifts to appellant to establish that a result differing from CDTFA’s determination is
warranted. (Appeal of Talavera, supra.)

On appeal, appellant contends that it reported sales tax as directed by its POS system,
which was controlled by the franchisor. Appellant argues that if there is any sales tax liability, it
is due to the franchisor’s error, and appellant should not be responsible. In support of its
position, appellant provides a civil complaint and a settlement agreement concerning similar
claims made against the franchisor in lllinois.

Appellant has provided no evidence that CDTFA'’s determination is wrong or that the
taxable measure should be adjusted. Instead, it seeks to shift responsibility to the franchisor;
but sales tax is owed by the retailer, which is appellant. (R&TC, § 6051) OTA is not a court.
(Govt. Code, § 15672(b).) It is an administrative tribunal whose jurisdiction is specifically
delineated by statute and regulation. (See Cal. Code Regs tit. 18, §§ 30103 and 30104.) OTA’s
primary responsibilities are to process and decide taxpayers’ administrative appeals. (Govt.
Code, §§ 15672(a), 15674.) Here, OTA'’s authority is limited to deciding whether an adjustment
to the taxable measure is warranted. OTA has no authority to resolve disputes that may exist

between appellant and the franchisor.
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HOLDING
Adjustments are not warranted to the measure of unreported taxable sales.
DISPOSITION

CDTFA’s action is sustained.

Signed by:
Yim Wikosn.
Kim Wilson
Hearing Officer

We concur:

[— DocuSigned by:

Michael F. Geary
Administrative Law Judge

Date Issued: 12/9/2025
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