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 M. GEARY, Administrative Law Judge:  On August 8, 2025, the Office of Tax Appeals 

(OTA) issued an Opinion sustaining a decision issued by respondent California Department of 

Tax and Fee Administration (respondent).  Respondent’s decision denied, in part, Melrose 

Facility Management, LLC’s (appellant’s) petition for redetermination of an August 5, 2022 

Notice of Determination for $877,844.22 in tax, plus applicable interest, and a 50 percent 

penalty of $438,922.11 for failure to pay taxes owed pursuant to Revenue and Taxation Code 

section 34013(f) for the period March 22, 2019, through March 31, 2022.1 

 On August 27, 2025, appellant timely filed a petition for a rehearing (PFR) with OTA.  

The PFR states that it is based on the ground that there is newly discovered material evidence;  

however, it appears that appellant is not arguing that the evidence is “newly discovered.”  

Rather, interpreting the PFR liberally, it appears to contend that OTA misunderstood the facts, 

appellant’s arguments, or both; and appellant provides evidence, including one item of new 

evidence, to clarify or emphasize what appellant thinks should have been apparent to OTA 

before the issues were decided.  Therefore, OTA interprets the PFR to argue two grounds 

supporting the PFR:  (1) newly discovered evidence; and (2) the Opinion is contrary to law.  

OTA concludes that the PFR does not establish either ground, or any grounds, for a rehearing. 

 OTA will grant a rehearing where one or more of the following grounds for a rehearing 

exists and materially affects the substantial rights of the party seeking a rehearing:  (1) an 

irregularity in the appeal proceedings which occurred prior to issuance of the Opinion and 

 
1 A subsequent reaudit reduced the tax to $738,367.85 and the penalty to $369,183.93. 
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prevented fair consideration of the appeal; (2) an accident or surprise, occurring during the 

appeal proceedings and prior to the issuance of the Opinion, which ordinary caution could not 

have prevented; (3) newly discovered evidence, material to the appeal, which the party could 

not have reasonably discovered and provided prior to issuance of the Opinion; (4) insufficient 

evidence to justify the Opinion; (5) the Opinion is contrary to law; or (6) an error in law in the 

OTA appeals hearing or proceeding.  (Cal. Code Regs., tit. 18, § 30604(a)(1)-(6).) 

Newly discovered evidence 

Appellant attached four documents to its PFR:  (1) a six-page spreadsheet summarizing 

January 2021 sales, but with tax rates and amounts missing for 16 purchasers; (2) an excerpt 

from the Verification Comments contained in the audit working papers (AWPs); (3) Schedule 

1B-1 from the AWPs; and (4) a receipt for a cultivation tax payment made by appellant to 

respondent on April 19, 2022.  Before OTA can consider this new evidence for any purpose, the 

PFR must establish that the evidence was newly discovered, material evidence that appellant 

could not have reasonably discovered and provided prior to issuance of the Opinion.  (See Cal. 

Code Regs., tit. 18, § 30604(a)(3).)  In this context, OTA considers evidence material when the 

evidence is likely to produce a different result.  (Appeal of Shanahan, 2024-OTA-040P.) 

None of the documents attached to the PFR are newly discovered.  All have been in 

appellant’s possession for years and the first three were included in respondent’s submission 

and considered by the panel before the Opinion was issued.  The fourth document, the receipt, 

is not material because it would not have changed the result.  It is undisputed that appellant 

made the cultivation tax payment on April 19, 2022, well after the cultivation taxes were due.  

The penalty was imposed because the payments were made late.  Consequently, the PFR does 

not establish that there is newly discovered material evidence that warrants a rehearing. 

Contrary to law 

 When reviewing the Opinion to determine whether it is contrary to law, OTA considers 

the evidence in a light most favorable to the prevailing party – here, respondent – while 

indulging in all reasonable inferences to uphold the Opinion.  (Appeal of Swat-Fame Inc., et al., 

2020-OTA-045P.)  OTA will not grant a rehearing if the Opinion is supported by any substantial 

evidence and is valid according to the law.  (Ibid.) 

 Appellant argues that there was sufficient evidence to show that the miscalculation and 

resulting late payment of some excise tax and the late payment of some cultivation tax was due 

to reasonable cause and, therefore, the Opinion’s finding that appellant is not entitled to relief 

was contrary to law.  Appellant also argues that it was a new business with new employees 
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trying to navigate complicated legal procedures during its first few months or reporting taxes, but 

it still managed to eventually pay the taxes that were due.  Appellant contends that it did not 

knowingly or negligently underreport taxes due, that it and others who comply with the law face 

intense pressure from the cannabis black market, and that punishing appellant under these 

circumstances violates the spirit of the law. 

 Regarding the underpaid excise tax, there is no dispute that the taxes – according to the 

evidence, over 66 percent of the excise taxes due for January 2021 –  were not paid when due.  

Appellant argued that a “clerical error” caused tax rate and tax amount data to be omitted from 

parts of an Excel spreadsheet upon which appellant relied to determine the excise tax due.  In 

support, appellant pointed to a copy of the spreadsheet, which shows missing sales tax rates 

and sales tax amounts for all sales to 16 purchasers.  Appellant argued that it was not aware of 

the missing data until respondent brought the matter to appellant’s attention long after the audit 

began. 

 OTA continues to find the “clerical error” argument unpersuasive.  The missing data is 

apparent from the face of the spreadsheet, and the fact that the missing data pertains to all 

sales to 16 purchasers indicates that the error is not random.  Any reasonably knowledgeable 

person reviewing the data would have recognized the errors and adjusted the amounts 

accordingly.2  OTA again rejects appellant’s argument that this error was due to reasonable 

cause. 

 As explained in the Opinion, a distributor who conducts the required quality assurance 

review before the cannabis or cannabis products can be sold or transferred to a cannabis 

retailer pursuant to section 5307, of chapter 2, division 42 of title 16 of the California Code of 

Regulations, is responsible for the remittance of the cultivation tax based on the weight and 

category of the cannabis that enters the commercial market.  (Cal. Code Regs., tit. 18, 

§ 3700(e).)  Appellant was such a distributor.  Yet, appellant paid the cultivation tax to others, 

apparently expecting those others to remit it.  Respondent allowed appellant the benefit of 

payments made by most of those others,3 but one purchaser refunded the taxes to appellant, 

which then remitted them to respondent late.  There is no question that appellant failed to pay 

those taxes when they were due, and that is all the penalty provision requires.  (See Cal. Code 

 
2 Unless appellant’s sales to the 16 purchasers were exempt or otherwise excluded from 

application of the excise tax, and assuming that the missing data in fact accounts for all of the 
underreporting of excise tax, relatively simple adjustments to the spreadsheet should have resolved the 
problem. 

 
3 OTA infers from the evidence that these amounts were removed from the liability, including the 

penalty calculation, because they were paid on or before the date(s) they were due (from appellant). 
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Regs., tit.18, § 3700(k)(1).)  OTA finds that the Opinion correctly concluded that appellant failed 

to show reasonable cause for this error. 

 Finally, OTA does not doubt that those who seek to profit from unlicensed and 

unregulated cannabis businesses unfairly compete with licensed cannabis businesses, but 

those matters are well beyond the scope of this appeal.  OTA’s role in this appeal is to 

determine whether the evidence showed that appellant’s failure to timely pay cannabis taxes 

was due to reasonable cause.  The Opinion found that it was not, and OTA now finds that the 

Opinion correctly decided that issue.  There is substantial evidence that appellant underreported 

excise taxes and failed to timely pay cultivation taxes, and no substantial evidence that these 

failures were due to reasonable cause.  On these bases, OTA finds that the Opinion is not 

contrary to law. 

 The PFR is denied. 

 

 
 

     
Michael F. Geary 
Administrative Law Judge 

 

We concur: 
 
 
            
Andrew Wong      Josh Lambert 
Administrative Law Judge    Administrative Law Judge 
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