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OFFICE OF TAX APPEALS
STATE OF CALIFORNIA

OTA Case No.: 240315676
CDTFA Case ID: 457-404

In the Matter of the Appeal of:

)
MISSION HERBAL CARE, INC., ;
dba Herbal Mission, )
dba The Cookie Co. 415 ;

OPINION
Representing the Parties:
For Appellant: Robert L. Goldstein, Attorney
For Respondent: Ravinder Sharma, Hearing Representative

Christopher Brooks, Attorney
Jason Parker, Chief of Headquarters Ops.
N. RALSTON, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6561, Mission Herbal Care, Inc., dba Herbal Mission (appellant) appeals a
decision issued by the California Department of Tax and Fee Administration (respondent)®
partially denying appellant’'s administrative protest? of a Notice of Determination (NOD) issued
on July 3, 2018.2 The NOD is for tax of $266,484, plus applicable interest, and a negligence
penalty of $26,648.41 for the period October 1, 2013, through December 31, 2017 (liability
period).
Subsequently, respondent prepared two reaudits. The second reaudit reduced the

determined tax to $179,239 and will result in a corresponding reduction to the penalty.

1 Sales and use taxes were formerly administered by the State Board of Equalization (board).
In 2017, functions of the board relevant to this case were transferred to respondent. (Gov. Code,
§ 15570.22.) For ease of reference, when this Opinion refers to events that occurred before July 1, 2017,
“respondent” shall refer to the board.

2 Under regulations promulgated by respondent, if a taxpayer files a petition for redetermination
after the 30-day period authorized in R&TC section 6561 expires, respondent may accept it as an
administrative (i.e., late) protest; however, such an appeal does not qualify as a valid petition for
redetermination. (Cal. Code Regs., tit. 18, § 35019.)

3 The NOD was timely issued because on December 4, 2017, appellant signed the most recent
waiver of the otherwise applicable three-year statute of limitations for the period October 1, 2013, through
March 31, 2015, which allowed respondent until July 31, 2018, to issue an NOD. (See R&TC,

88§ 6487(a), 6488.)
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Office of Tax Appeals (OTA) Panel Members Natasha Ralston, Keith T. Long, and Greg
Turner held a virtual oral hearing for this matter on September 18, 2025. At the conclusion of
the oral hearing, the record was closed, and this matter was submitted on the oral hearing
record pursuant to California Code of Regulations, title 18, section 30209(b).

ISSUES

1. Whether additional adjustments to the measure of unreported taxable sales are
warranted.
Whether the negligence penalty should be deleted.

3. Whether appellant has established a basis for interest relief.

FACTUAL FINDINGS

1. Appellant, a corporation, operated a cannabis dispensary selling medical cannabis and
related products, located in San Francisco, California. Appellant also operated under
the name “The Cookie Co. 415.” The business was open Monday through Saturday
from 10:00 a.m. to 10:00 p.m. and Sunday from 10:00 a.m. to 9:00 p.m. Appellant had
not been previously audited.

2. For the liability period, appellant reported on its sales and use tax returns (SUTRS) total
sales of $1,923,507, claiming deductions of $130,653 for sales tax reimbursement
included in reported total sales, resulting in taxable sales of $1,792,854.* Appellant’s
reporting method was unknown.

3. For audit, appellant provided 2016 bank statements and federal income tax returns for
calendar years 2014, 2015, and 2016. Appellant also provided point-of-sale (POS) sales
data for an initial test period of August 14, 2017, through August 28, 2017. Respondent
requested POS sales data for the liability period and appellant subsequently provided
POS sales data for July 1, 2014, through December 31, 2016. However, the POS sales
data for this period excluded the transaction date and time. Thus, respondent found the
data was unreliable because it was unable to validate the completeness of the
transactions. Appellant did not provide any source documentation supporting sales.
Respondent concluded that the provided books and records were inadequate for sales
and use tax audit purposes.

4, In lieu of a site observation, appellant and respondent decided an analysis of POS sales
data for the test period of August 14, 2017, through August 28, 2017, would be

4 For the fourth quarter of 2013 (4Q13) and 1Q14, appellant reported zero total and taxable sales
on its SUTRs.
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performed. Respondent compiled sales of $46,824.13 for 1,688 transactions from the
POS sales data during the 15 days in the test period. Respondent computed average
daily sales of $3,121.61, average daily transactions of 113, average amount per
transaction of $287.67, and average number of transactions per hour of 9.38 (based on
appellant’s 12-hour business day). For each quarter in the liability period, respondent
multiplied the number of days per quarter (1,553 days in the liability period) by the
average daily sales of $3,121.61 and computed audited taxable sales of $4,847,858.
Upon comparison to reported taxable sales of $1,792,854 for the liability period,
respondent computed unreported taxable sales of $3,055,003 ($4,847,858 - $1,792,854)
(rounded).

5. Respondent issued an NOD to appellant on July 3, 2018, with a tax liability of $266,484,
plus applicable interest, and a negligence penalty of $26,648.41.

6. Appellant filed a late petition for redetermination on August 6, 2018, disputing the
determination. Although the petition was late, respondent accepted it as an
administrative protest. Respondent held an office discussion with appellant on
September 20, 2018, wherein appellant was again given the opportunity to provide
documentation supporting sales, but none was provided.

7. Respondent issued a Decision on July 6, 2023. Respondent noted that in its
computation of audited taxable sales, it did not adjust for days when appellant may have
been closed and that an audited average of 9 transactions per hour would be
108 transactions for appellant’'s 12-hour business day, which was approximately
5 percent less than the audited average number of daily sales of 113. Respondent
ordered a reaudit to reduce the audited average daily sales by 5 percent. In addition,
respondent found it should address appellant’s claimed deduction for sales tax
reimbursement included in the computation of unreported taxable sales. In all other
respects, respondent denied the administrative protest.

8. Thus, in the first reaudit dated October 4, 2023, respondent reduced the average daily
sales by $156.08 to $2,965.53, which was multiplied by the number of days per quarter
to compute audited taxable sales of $4,605,465 for the liability period. Upon comparison
to reported taxable sales of $1,792,854, respondent computed unreported taxable sales
of $2,812,616. As a result, respondent reduced the determined taxable measure by
$242,393 from $3,055,003 to $2,812,616. In regard to sales tax reimbursement
included, respondent noted that the original worksheet for the computation of unreported

taxable sales mislabeled “reported gross sales, ex-tax” as “reported gross sales” and
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thus, sales tax had been properly excluded from the measure and an adjustment was
not warranted.

9. Appellant filed a request for reconsideration on October 24, 2023, and respondent
issued a Supplemental Decision on March 6, 2024, ordering the tax liability be
redetermined in accordance with the first reaudit but otherwise denying the
administrative protest.

10. Appellant timely appealed to OTA.

11. In preparation of its opening brief, respondent determined that additional adjustments
were warranted. Respondent reduced the average daily sales for sales tax
reimbursement included and reduced audited taxable sales for 4Q13 and 1Q14 by
80 percent because respondent concluded appellant was not open for walk-in customers
and only made sales through delivery services during this period. Because appellant did
not provide evidence to support sales by delivery, respondent estimated that delivery
represented approximately 20 percent of the calculated sales during these two quarters.
Respondent also reduced daily sales for the liability period by the sales tax rate based
on respondent’s understanding that appellant’s POS reports included sales tax
reimbursement. Thus, respondent computed unreported taxable sales of $2,053,863 for
the liability period. Respondent prepared a second reaudit dated May 16, 2024,
reducing the determined taxable measure by an additional $758,749 from $2,812,616 to
$2,053,863.

DISCUSSION

Issue 1: Whether additional adjustments to the amount of unreported taxable sales are

warranted.

California imposes sales tax on a retailer’s retail sales of tangible personal property sold
in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or
excluded from taxation by statute. (R&TC, 88§ 6012, 6051.) For the purpose of the proper
administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax, the
law presumes that all gross receipts are subject to tax until the contrary is established. (R&TC,
8 6091.) Itis the retailer's responsibility to maintain complete and accurate records to support
reported amounts and to make them available for examination. (R&TC, 88 7053, 7054; Cal.
Code Regs., tit. 18, § 1698(b)(1).)

If respondent is not satisfied with the amount of tax reported by the taxpayer, or in the

case of a failure to file a return, respondent may determine the amount required to be paid on
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the basis of any information which is in its possession or may come into its possession. (R&TC,
88 6481, 6511.) In the case of an appeal, respondent has a minimal, initial burden of showing
that its determination was reasonable and rational. (Appeal of Talavera, 2020-OTA-022P.)
Once respondent has met its initial burden, the burden of proof shifts to the taxpayer to
establish that a result differing from respondent’s determination is warranted. (lbid.)
Unsupported assertions are not sufficient to satisfy a taxpayer’s burden of proof. (Ibid.) Once
respondent has met its initial burden, the burden of proof shifts to appellant to establish that a
result different from respondent’s determination is warranted. (Appeal of Talavera, supra.)

Here, respondent determined that appellant’s books and records were inadequate for
sales and use tax audit purposes. Specifically, appellant failed to provide source documents
supporting appellant’s reported gross receipts. Thus, because appellant did not provide a
complete set of books and records, it was appropriate to use an indirect approach to calculate
the taxable measure. (See Appeal of Amaya, 2021-OTA-328P.) Therefore, respondent used
records in its possession (POS reports for the test period) and accepted accounting procedures
to determine the accuracy of appellant’s returns.

Upon reaudit, respondent made a reduction of 5 percent based on its determination that
appellant had fewer sales per day than the average daily sales calculated during the audit.
Thereafter, respondent conducted a second reaudit reducing the taxable measure for 4Q13
through 1Q14 based on its finding that during these two quarters, appellant made sales by
delivery only. The reaudit resulted in an 80 percent reduction to the taxable measure for these
quarters.® Thus, respondent reduced the taxable measure to account for fewer customers
initially calculated and changes to appellant’s business during the liability period. Accordingly,
OTA finds that respondent’s use of the POS reports for the test period was both reasonable and
rational. Furthermore, OTA finds that based on the circumstances, and taking the reaudits into
account, it was reasonable and rational for respondent to project the results of the test period to
the entire liability period as appellant failed to provide adequate books and records from which a
more accurate determination could be made. Consequently, the burden of proof shifts to
appellant. (Appeal of Talavera, supra.)

Appellant contends that respondent “failed to consider and recognize the
contemporaneous business records of sales.” Appellant argues that the test of one day outside

the liability period is not representative of sales during the liability period. Appellant asserts that

5 On appeal, respondent pointed to evidence in the administrative record including reviews
published from Yelp.com and screenshots obtained from the Wayback Machine Website to support its
contention that appellant was open for delivery during 4Q13 through 1Q14.
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it was completely closed during 4Q13 and 1Q14 and did not open until late April or early

May of 2014. Therefore, appellant asserts, it took time for the business to “ramp up” and build
its customer base. Appellant asserts that the audit is based on figures from the time that the
business was fully established and does not account for the slower sales at the time the
business opened. Appellant suggests that the audited tax liability should be reduced by

30 percent for the first year of the audit, 20 percent for the second year of the audit and

10 percent for the third year of the audit.

Appellant did not provide any evidence supporting its proposed adjustments to audited
gross receipts. As noted above, respondent conducted two reaudits, which ultimately reduced
the determined tax to $179,239. In the second reaudit, respondent made reductions of
80 percent to the audited liability for 4Q13 and 1Q14, which are the two audit periods for which
the business was not opened to foot traffic. Respondent also made reductions of 5 percent to
each quarter as discussed above. While appellant asserts that additional adjustments are
warranted, appellant has not provided evidence sufficient for OTA to find respondent’s
determination was in error, nor evidence from which an alternative, more reasonable

determination can be made. Thus, there is no basis for any further adjustments.

Issue 2: Whether the negligence penalty should be deleted.

R&TC section 6484 provides that, if any part of a deficiency for which a deficiency
determination is made is due to negligence or intentional disregard of the law or authorized
rules and regulations, a penalty of 10 percent of the amount of the determination shall be added
thereto. Negligence is generally defined as a failure to exercise such care that a reasonable
and prudent person would exercise under similar circumstances. (Warner v. Santa Catalina
Island Co. (1955) 44 Cal.2d. 310, 317; see also People v. Superior Court (Sokolich) (2016) 248
Cal. App. 4th 434, 447.)

Generally, a penalty for negligence or intentional disregard should not be added to
deficiency determinations associated with the first audit of a taxpayer in the absence of
evidence establishing that any bookkeeping and reporting errors cannot be attributed to the
taxpayer’s good faith and reasonable belief that its bookkeeping and reporting practice were in
substantial compliance with the requirements of the Sales and Use Tax Law or authorized
regulations. (Cal. Code Regs., tit. 18, § 1703(c)(3)(A); see also Independent Iron Works, Inc. v.
State Bd. of Equalization (1959) 167 Cal.App.2d 318, 321-324.) A taxpayer shall maintain and
make available for examination on request by respondent, all records necessary to determine

the correct tax liability under the Sales and Use Tax Law and all records necessary for the
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proper completion of the sales and use tax return. (R&TC, 88 7053, 7054; Cal. Code Regs.,

tit. 18, 8 1698(b).) All records required to be retained under this regulation must be preserved
for a period of not less than four years. (Cal. Code Regs., tit. 18, 8 1698(i).) Failure to maintain
and keep complete and accurate records will be considered evidence of negligence or intent to
evade the tax and may result in penalties or other appropriate administrative action. (Cal. Code
Regs., tit. 18, 8 1698(k).)

Respondent imposed the negligence penalty because appellant’s unreported taxable
sales measure is 114 percent of the reported taxable sales. Respondent determined that the
understatement was due to negligence in maintaining necessary books and records. Thus,
respondent asserts that the negligence penalty was properly imposed.

Appellant asserts that the negligence penalty should be deleted because the audit
period is for the period of time when the business was just beginning and this is appellant’s first
audit. Appellant asserts that it did provide POS reports with thousands of pages of sales that
respondent chose not to review.

As noted above, this is appellant’s first audit. Further, appellant provided some books
and records for the audit liability period and made a good-faith effort to properly report its sales
and use tax liability. Appellant relied on a POS to track its sales and provided the POS records
to respondent. While the understatement is substantial, OTA finds that appellant held a good
faith and reasonable belief that its bookkeeping and reporting practice were in substantial
compliance with the requirements of the Sales and Use Tax Law or authorized regulations.

Thus, the negligence penalty should be deleted.

Issue 3: Whether additional interest should be relieved.

The imposition of interest is mandatory. (R&TC, 8 6482.) There is no statutory right to
interest relief. The law allows respondent, in its discretion, to grant relief of all or any part of the
interest imposed on a person under the Sales and Use Tax Law in certain circumstances
including, as relevant here, where the failure to pay the tax was due in whole or in part to an
unreasonable error or delay by an employee of respondent acting in their official capacity.
(R&TC, § 6593.5(a)(1).) An unreasonable error or delay shall be deemed to have occurred only
if no significant aspect of the error or delay is attributable to an act of, or failure to act by, the
taxpayer. (R&TC, § 6593.5(b).) When reviewing a denial of a request for interest relief, OTA
examines the record to determine whether there was an abuse of discretion by respondent.
(Appeal of Micelle Laboratories, Inc., 2020-OTA-290P.)
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Appellant requests abatement of interest during COVID-19, when in-person appeal
conferences were prohibited. Appellant’s request for interest relief extends from the time
in-person appeals conferences were postponed to the time of the scheduling of the first
in-person appeals conference. Appellant essentially requests relief of interest for the period of
time that the business was affected by the COVID-19 pandemic, to approximately one to
two years after the COVID-19 lockdown ended. OTA understands this to mean that appellant is
requesting interest relief for March 2020, when the COVID-19 state of emergency was declared
in the United States, through March 2022.

During its agency-level appeal, appellant provided a Request for Relief from Penalty,
Collection Cost Recovery Fee and/or Interest, Form CDTFA-735, dated December 11, 2023,
signed under penalty of perjury requesting interest relief.

Respondent notes that, pursuant to Executive Orders issued by the Governor in
response to the COVID-19 pandemic, respondent automatically granted relief of the interest that
accrued on unpaid tax from March through June 2020. Respondent further asserts that the
delays in holding an appeals conference were due to multiple postponement requests from
appellant.

Appellant does not allege or offer any evidence to prove an unreasonable error or delay
by an employee of respondent acting in their official capacity or that any other basis exists to

relieve interest. Therefore, OTA finds that relief of interest is not warranted.
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HOLDINGS

No additional adjustments to the measure of unreported taxable sales are warranted.
The negligence penalty should be deleted.
3. Appellant failed to establish a basis for interest relief.

DISPOSITION

Respondent’s action relieving interest for the period March through June 2020, but
otherwise denying appellant’s petition is sustained, with the exception that the negligence

penalty should be deleted.

Signed by:
20F8FEQ8FFS6478

Natasha Ralston
Administrative Law Judge

We concur:

DocuSigned by: Signed by:
[?@ [@mo Tuenie
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Keith T. Long Greg Turner

Administrative Law Judge

Date Issued:11/17/2025
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