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OFFICE OF TAX APPEALS
STATE OF CALIFORNIA

In the Matter of the Consolidated Appeals of: OTA Case Nos. 220610675 & 220610676

)
PEAK TRAVEL GROUP, ;
R. PEAK AND )
L. PEAK ;

OPINION ON PETITION FOR REHEARING

Representing the Parties:
For Appellants: Steven R. Mather, Attorney

For Respondent: Carolyn S. Kuduk, Attorney

S. HOSEY, Administrative Law Judge: On January 13, 2025, the Office of Tax Appeals
(OTA) issued an Opinion sustaining the action of respondent Franchise Tax Board (FTB)
assessing additional tax against Peak Travel Group (Peak Travel), R. Peak and L. Peak
(collectively, appellants) with modifications. In the Opinion, OTA held that the fair market value
of Peak Travel's assets, as of the S election date of November 1, 2009, was $5,146,257.%

On March 17, 2025, Appellants timely filed a petition for rehearing (petition) with OTA
under Revenue and Taxation Code (R&TC) section 19048 on the basis that the Opinion was
based on improper evidence and the product of an error in law in the OTA appeals hearing or
proceeding. (Cal. Code Regs., tit. 18, § 30604(a)(4), (6).) Upon consideration of appellants’
petition, OTA concludes that the grounds set forth in this petition do not constitute a basis for
granting a new hearing.

OTA will grant a rehearing where one of the following grounds for a rehearing exists and
materially affects the substantial rights of the party seeking a rehearing: (1) an irregularity in the
appeal proceedings which occurred prior to issuance of the Opinion and prevented fair
consideration of the appeal; (2) an accident or surprise, occurring during the appeal

proceedings and prior to the issuance of the Opinion, which ordinary caution could not have

1 OTA also held that the fair market value of the earn-out payment at the time of the deemed
asset sale was $3,537,500 and all future payments under the stock purchase agreement (i.e., the fair
market value of the earn-out payment, the holdback payment, and the tax reimbursement payment) must
be accelerated to Peak Travel's final tax year ending October 31, 2014; however, appellants do not
appear to be petitioning the second issue and OTA will not address it further.



Docusign Envelope ID: 90BE 1686-D58F-438E-8613-1E209C6956F8 2026-OTA-072
Nonprecedential

prevented; (3) newly discovered evidence, material to the appeal, which the party could not
have reasonably discovered and provided prior to issuance of the Opinion; (4) insufficient
evidence to justify the Opinion; (5) the Opinion is contrary to law; or (6) an error in law in the
OTA appeals hearing or proceeding. (Cal. Code Regs., tit. 18, § 30604 (a)(1)-(6); Appeal of
Shanahan, 2024-OTA-040P.)

Good cause for a new hearing may be shown where there was insufficient evidence to
justify the Opinion. (Cal. Code Regs., tit. 18, 8 30604(a)(4).) To find that there is an
insufficiency of evidence to justify the opinion, OTA must find that, after weighing the evidence
in the record, including reasonable inferences based on that evidence, the panel clearly should
have reached a different opinion. (Appeals of Swat-Fame, Inc., et al., 2020-OTA-045P.) OTA
considers the evidence in the light most favorable to the prevailing party (here, FTB). (Ibid.)

In the Opinion, OTA determined the valuation of Peak Travel's assets, a question of fact,
based on all of the evidence presented by the parties and considering FTB’s presumption of
correctness.? OTA determined, given the limited financial information provided by appellants,
that FTB’s appraisal, using a sales-based approach, was reasonable. OTA does not require
that appraisals be supported by in-person testimony in order to be considered as evidence in
the record. Appellants also provided two valuations, each using an income approach, with
supporting witness testimony at the hearing. OTA considered the evidence provided by
appellants and determined it was not sufficient to overcome FTB’s presumption of correctness.
OTA found FTB’s appraisal persuasively explained why it did not use an income approach:
detailed financial data was not available for review; appellants did not provide sufficient
information regarding non-operating expenses, non-recurring transactions, and related-party
transactions; and the concern that profits had been managed and distributed through payroll to
avoid double taxation. OTA found that appellants did not successfully discharge their burden of
proof after properly considering all of the evidence provided by the parties. The panel clearly
considered all the evidence and plainly explained why it found one appraisal more persuasive
than the others. OTA does not find the panel clearly should have reached a different opinion
based on the evidence and the presumption of correctness. OTA finds that there was sufficient
evidence to justify the Opinion; therefore, OTA cannot grant a rehearing based on this ground.

Good cause for a new hearing may also be shown where there was an error in law in the
OTA appeals hearing or proceeding. (Cal. Code Regs., tit. 18, § 30604(a)(6).) Courts have

found that a new trial may be granted based on an error in law if the trial court’s original ruling

2 OTA notes that there were no objections to the admission of the appraisals by any party and
each appraisal was properly admitted into evidence at the time of the hearing.
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as a matter of law was erroneous. (Collins v. Sutter Memorial Hospital (2011) 196 Cal.App.4th
1, 17-18, citing Ramirez v. USAA Casualty Ins. Co. (1991) 234 Cal.App.3d 391.) For example,
courts have found an error in law when there is an erroneous ruling on the admission or
rejection of evidence (Nakamura v. Los Angeles Gas & Elec. Corp. (1934) 137 Cal.App. 487);
an erroneous application of the law by a jury (Shapiro v. Prudential Property & Casualty Co.
(1997) 52 Cal.App.4th 722); and an erroneous jury instruction (Maher v. Saad (2000) 82
Cal.App.4th 1317).

Appellants argue that OTA improperly relied upon FTB'’s appraisal because it was an
‘unsworn statement” as provided in California Code of Regulations, title 18, (Regulation)
section 30214(f)(5), which requires that a finding of fact shall not be based solely on unsworn
statements made by a party during the proceedings. During the appeals proceeding, appellants
did not object to the admission of FTB’s exhibits into evidence, including its appraisal, but rather
appellants argued as to the appropriate weight to give the admitted evidence. Pursuant to
Regulation section 30214, OTA admits all relevant evidence, including hearsay, unless it is
subject to a privilege, or its probative value is substantially outweighed by the probability its
admission will necessitate undue consumption of time. (Cal. Code Regs., tit. 18, § 30214(f).)
OTA does not follow the federal or state evidence codes, which state an expert valuation report
is inadmissible hearsay without the availability of the preparing expert for cross examination.
(See Cal. Code Regs., tit. 18, 8 30214(f).) FTB’s appraisal was properly admitted into the
record as relevant evidence with probative value. OTA weighed the evidence in the record in

making its determination and found in FTB’s favor. Accordingly, OTA finds there was no error in
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law in the appeal proceeding.

We concur:
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