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OFFICE OF TAX APPEALS
STATE OF CALIFORNIA

In the Matter of the Appeal of: ) OTA Case No.: 230914283
WB GROUP, INC., ; CDTFA Case ID: 944-641
dba Shiloh’s )
)
)
OPINION

Representing the Parties:
For Appellant: Mitchell Stradford, Representative
For Respondent: Amanda Jacobs, Attorney

M. GEARY, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6561, WB Group, Inc., dba Shiloh’s (appellant) appeals a decision issued by the
California Department of Tax and Fee Administration (respondent)? denying appellant’s petition
for redetermination of a timely February 6, 2019 Notice of Successor Liability (NOSL) for tax of
$133,427.42, plus applicable interest, penalties totaling $15,442.74, and “other” totaling
$1,520.2 Respondent issued the NOSL to appellant on the basis of its finding that appellant is
liable as a successor for the unpaid sales and use tax liabilities (unpaid liabilities)® of GWN
Enterprises, LLC (GWN) for the period July 1, 2011, through September 30, 2017 (liability
period), pursuant to R&TC section 6812(a).*

1 Sales and use taxes were formerly administered by the State Board of Equalization (board). In
2017, functions of the board relevant to this case were transferred to respondent. (Gov. Code,
§ 15570.22.) For ease of reference, when this Opinion refers to events that occurred before July 1, 2017,
“respondent” shall refer to the board.

2 Although the Office of Tax Appeals’ record does not clearly indicate to what the “other” amount
refers, it appears to be the sum of two collection cost recovery fees (CRFs), one for $570 and the other
for $950, that respondent imposed on GWN Enterprises, LLC for its failure to pay two separate liabilities
(the Notices of Determination discussed below). OTA notes that respondent’s decision makes no specific
reference to the CRF except to the extent it is included in “successor liability” amount stated on the first

page.
3 “Unpaid liabilities” refers to such liabilities as may be incurred under R&TC, Division 2, Part 1.

4 The NOSL was timely because it was filed within three years after the date respondent was
notified of the purchase of the business or stock of goods. (R&TC, § 6814(a).)
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Appellant waived the right to an oral hearing and submitted the matter to the Office of
Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, title 18,
(Regulation) section 30209(a).

ISSUES
1. Is appellant liable as a successor for GWN’s unpaid liabilities?
2. If appellant is liable for GWN’s unpaid liabilities, are further adjustments to GWN'’s

liability warranted?

FACTUAL FINDINGS

1. GWN operated a restaurant in Los Angeles known as Shiloh’s.

2. On October 26, 2015, respondent issued a Notice of Determination (NOD) to GWN. The
NOD was for $41,902.70 in tax, plus applicable interest, for the period July 1, 2011,
through June 30, 2014. GWN did not pay or appeal the liability 30 days after issuance,
which resulted in the imposition of a 10 percent penalty (finality penalty) of $4,190.27.

3. GWN filed a non-remittance sales and use tax return for the second quarter of 2016
(2Q16) and incurred a failure-to-pay penalty of $861.80.°

4, On August 18, 2017, GWN agreed to sell Shiloh’s to appellant. Close of escrow for the
sale occurred on or about October 2, 2017. Prior to close of escrow: no one requested
a sales and use tax clearance from respondent; respondent received no notice of the
sale; GWN did not produce a receipt from respondent showing that GWN'’s sales and
use tax liability had been paid in full; and appellant did not withhold from the purchase
price an amount sufficient to pay GWN’s sales and use tax liability in full.

5. Respondent first received notice of appellant’s purchase of Shiloh’s on October 6, 2017,
when appellant applied to respondent for a seller’s permit to operate Shiloh’s effective
October 2, 2017. The application indicated that appellant purchased Shiloh’s on that
same date. Appellant continued to operate Shiloh’s.

6. On January 24, 2018, respondent issued a second NOD to GWN. This NOD was for
$103,906.72 in tax, plus interest, and a 10 percent negligence penalty of $10,390.68 for
the period October 1, 2014, through September 30, 2017. GWN failed to pay or appeal
the liability within 30 days, and respondent imposed a finality penalty of $10,390.68.

7. Respondent concluded that appellant is liable for GWN’s unpaid liabilities as successor
pursuant to R&TC section 6812(a).

5 It is not clear whether this was a partial or a total non-remittance return.
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On February 6, 2019, respondent issued the NOSL to appellant.
Appellant filed a petition for redetermination dated March 1, 2019.

10. By letter dated November 20, 2019, respondent accepted a $42,000 offer in compromise
(OIC) by GWN.

11. On or about October 20, 2022, appellant filed a request for relief of the penalties that
respondent had imposed on GWN and included in the NOSL. Appellant did not request
relief of the cost recovery fee (CRF).

12. On August 17, 2022, the parties participated in an appeals conference as part of
respondent’s internal appeals process.

13. On March 2, 2023, respondent issued its decision relieving all penalties on the grounds
that there was no evidence that a relationship or common ownership existed between
appellant and GWN. By letter dated August 15, 2023, respondent informed appellant
that the liability had been adjusted pursuant to the decision and that an appeal could be
taken to OTA.

14. This timely appeal followed.

15. During the appeal to OTA, appellant for the first time argued that adjustments to the
liability were warranted in two specific respects.

16. Thereafter, respondent did a reaudit, which reduced the taxable measure to $208,987
and reduced the tax to $18,286. By letter dated October 31, 2024, respondent informed
appellant about the results of the reaudit. Appellant has not communicated its position

on the adjustments.
DISCUSSION

Issue 1: Is appellant liable as a successor for the unpaid liabilities of GWN?

R&TC section 6811 states that if any person sells out his business or stock of goods with
unpaid liabilities, his successors or assigns (here, the buyer) “shall withhold” from the purchase
price an amount sufficient to pay the unpaid liabilities until the former owner produces a receipt
from respondent showing that the liabilities have been paid in full, or a certificate stating that the
predecessor (here, the seller) has no unpaid liabilities (tax clearance certificate). If the buyer
fails to withhold funds from the purchase price as required by R&TC section 6811, the buyer
becomes personally liable for the unpaid liabilities of the seller to the extent of the purchase
price. (R&TC, § 6812(a); Cal. Code Regs., tit. 18, § 1702(a).)

The law also describes ways for the buyer to protect itself from unknown or undisclosed

liabilities. Within 60 days of: (a) the date the board receives a written request from the
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purchaser for a certificate; (b) the date of the sale of the business or stock of goods; or (c) the
date the former owner’s records are made available for audit, whichever occurs last, respondent
is required to either issue the certificate or mail to the purchaser, at its address of record, a
notice stating the amount that must be paid before respondent will issue the certificate. (R&TC,
§ 6812(b).) Respondent’s failure to mail the notice releases the purchaser from any obligation
to withhold from the purchase price an amount to cover the unpaid liabilities. (R&TC,

§ 6812(c).) Buyers often protect themselves from successor liability by including a contractual
provision requiring the issuance of a tax clearance certificate in escrow before release of funds
to the seller. Here, appellant appears to have not taken advantage of the protections afforded
by R&TC section 6812.

Regulation section 1702(b) provides that the successor’s liability extends to the
predecessor’s liability that was incurred in connection with the operation of the business,
including liabilities not yet determined at the time of the successor’s purchase of the business,
and it also extends to liabilities incurred in connection with the sale of the business. However,
successor liability does not extend to penalties where there is no relationship between the
predecessor and the successor; that is, where the was no common ownership and the
successor was not a person responsible for the unpaid liabilities of the predecessor under
Regulation section 1702.5(b)(1).

Appellant concedes its successor liability but asserts that successor liability is a
“secondary liability” and that the compromise of GWN’s liability extinguished that liability
entirely; therefore, appellant contends there is no unpaid liability for which it can be held
responsible.

The primary purpose in construing a statute is to ascertain and give effect to the
Legislature’s intent. (Appeal of ISIF Madfish, Inc., 2019-OTA-292P.) The plain language of the
statute is usually the best evidence of that intent. (Ibid., citing Honey Springs v. Board of
Supervisors (1984) 157 Cal.App.3d 1122, 1137.) Applying this principle, Article 7 of the R&TC
(sections 6811-6815) appears to create a duty (to withhold funds from a purchase price) that is
completely independent of the duty of a taxpayer to pay its taxes. R&TC section 6811 states
that the duty is owed by a successor to respondent. R&TC section 6812(b) and (c) explain how
a successor can fulfill that duty and avoid the risk of successor liability. R&TC section 6812(a)
describes the consequences of a successor’s failure to perform its duty: liability for the unpaid
taxes, penalties, CRFs, and interest up to the full amount of the purchase price. R&TC section
6814 states how respondent can seek its remedy for the successor’'s nonperformance (R&TC,

§ 6814(a)), and how a successor can request relief (R&TC, § 6814(b)). Respondent is allowed
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to issue the certificate confirming that the successor liability has been satisfied only when the
liability has been paid in full, regardless of who makes the payment. (R&TC, § 6813.)

OTA finds nothing in Article 7 that indicates successor liability is a derivative liability
dependent on respondent having an actionable claim against the seller for the unpaid taxes.
Sales and Use Tax Annotation 535.0078 (3/21/91) states that a successor’s liability is an
independent liability that arises by reason of the purchase of the seller's business or stock of
goods without a clearance from respondent or without withholding a sufficient portion of the
purchase price to cover unpaid taxes; this has been respondent’s published interpretation of this
aspect of the successor liability law for at least 30 years.® Appellant’s argument to the contrary,
offered here without analysis or supporting authority, is unpersuasive.

Appellant’s characterization of successor liability as a “secondary liability” does not
support appellant’s argument; it does just the opposite. As explained by the court in Knudsen
Dairy Products Co. v. State Board of Equalization (1970) 12 Cal.App.3d 47 (Knudsen), a
secondary liability does not result from the imputation of an act or omission of another; rather, it
is a liability for one’s own act or omission. The court explains it as follows:

We are not here dealing with a tax liability originally imposed on either Dairy or
Creamery [the successors] as a result of their business activities. The statutes in
guestion are a device for the collection of a tax by the imposition of a secondary
liability. The secondary liability for the tax which is imposed by section 6812

arises from a definite act or omission, that is, the failure to withhold the amount of

the tax from the purchase price as required by section 6811.

(Knudsen, supra, at p. 52.)

It may help to contrast this kind of secondary liability with a kind of derivative liability that
can be imposed pursuant to R&TC section 6829, which allows respondent, under certain,
specific circumstances, to recover unpaid tax liabilities from the person who had control or
supervision of, or was charged with the responsibility for, the filing of returns or the payment of
tax, or had a duty to act for a corporation (or other business entity) in complying with the Sales
and Use Tax Law. With such liability, the primary duty (to pay taxes owed to respondent) and
the corresponding primary right (of respondent to receive the taxes) are the same for the
responsible person and the corporation. The responsible person stands in the shoes of the
corporation; if the corporation has no liability, there is nothing upon which to base a claim

against a responsible person. That is simply not the case here.

& An annotation is a summary of a legal ruling by or opinion of respondent’s legal department.
Annotations do not have the force or effect of law. (Yamaha Corp. of Am. v. State Bd. of Equalization
(1998) 19 Cal. 4th 1, 25.) Nevertheless, OTA may consider and afford some weight to an annotation.
(See, e.g., Appeal of Martinez Steel Corporation, 2020-OTA-074P.)
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In addition to the above, OTA notes that, here, the only evidence of the intended effect
of the OIC is respondent’s confirming letter to GWN, which states, in relevant part, that
respondent accepts GWN'’s OIC of the liability for the period July 1, 2011, through
September 30, 2017, and it has adjusted GWN’s account balance to reflect the amount paid and
released liens previously against GWN. There is no evidence that the parties to the OIC
intended to reduce the underlying liability to zero, or in any way impact the successor’s liability,
or, for that matter, in any way affect whatever rights or liabilities might exist between GWN and
appellant.

Therefore, OTA finds that R&TC section 6811 creates a remedy that allows respondent
to recover unpaid tax liabilities from a successor, regardless of respondent’s compromise of its
claim against the seller for nonpayment of those liabilities. OTA also finds that appellant is

liable as a successor for the remaining unpaid liabilities of GWN.

Issue 2: If appellant is liable for the unpaid liabilities of GWN, are further adjustments to that

liability warranted?

California imposes sales tax on a retailer’s retail sales of tangible personal property sold
in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or
excluded from taxation by statute. (R&TC, 88 6012, 6051.) For the purpose of the proper
administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax, the
law presumes that all gross receipts are subject to tax until the contrary is established.

(R&TC, 8 6091.) ltis the retailer’s responsibility to maintain complete and accurate records to
support reported amounts and to make them available for examination. (R&TC, 88 7053, 7054;
Cal. Code Regs., tit. 18, § 1698(b)(1).)

If respondent is not satisfied with the amount of tax reported by the taxpayer, or in the
case of a failure to file a return, respondent may determine the amount required to be paid on
the basis of any information which is in its possession or may come into its possession. (R&TC,
88 6481, 6511.) A successor who disagrees with an NOSL may file a petition for
redetermination pursuant to R&TC section 6561 et seq.” (R&TC, § 6814(a).) In the case of an
appeal, respondent has a minimal, initial burden of showing that its determination was
reasonable and rational. (Appeal of Talavera, 2020-OTA-022P.) Once respondent has met its

initial burden, the burden of proof shifts to the taxpayer to establish that a result differing from

7 Although R&TC section 6561 refers to the successor filing a petition for reconsideration, it is
clear from context that the term is intended to be interchangeable with “determination.”

Appeal of WB Group, Inc. 6
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respondent’s determination is warranted. (Ibid.) Unsupported assertions are not sufficient to
satisfy a taxpayer’s burden of proof. (Ibid.)

Here, appellant argues that it is entitled to adjustments to the liability and asserts that
two specific adjustments are warranted. First, it argues that there was a clerical error during the
creation of Audit Schedule 12A-1 that resulted in an overstated percentage of error. Second, it
argues that respondent applied an annual percentage of error (for 2011) when it should have
applied a percentage of error for 3Q11 and 4Q11 only, which impacted the result shown on
Audit Schedule 12B.

Respondent’s most recent reaudit was done after appellant raised the arguments
outlined above. Respondent provided a copy of those reaudit work papers to appellant, but
OTA’s record contains no response from appellant. Regardless, based on OTA'’s review of the
reaudit work papers, OTA finds that respondent’s determination, as reflected in the most recent
reaudit, is the reasonable result of a rationally designed and executed audit process.
Appellant’s first argument regarding Audit Schedule 12A is rendered moot by respondent’s
decision to change the audit methodology to address appellant’s concern. Appellant’s proposed
revisions for Audit Schedule 12B use reported sales (ex-tax) measured by $577,860;% however,
the correct amount is $550,169.° Finally, OTA finds that respondent used the correct reported
sales amounts in its calculations, but it erred by applying the cash ratio to noncash sales only;
however, that error favors appellant and will not be disturbed. On these bases, OTA finds that
appellant has the burden of proving that a further adjustment is warranted.

Appellant has not made an argument or provided evidence that warrants further

adjustments. Therefore, further adjustments to the liability are not warranted.

8 In this context, “ex-tax” means excluding sales tax reimbursement collected from the customer.

9 It appears appellant neglected to deduct sales tax reimbursement that appellant included in
reported sales.
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HOLDINGS

Appellant is liable as a successor for the unpaid liabilities of GWN.

2. Further adjustments to GWN'’s liability are not warranted.
DISPOSITION

Respondent’s action reducing the taxable measure to $208,987, reducing the tax to
$18,286, and relieving all penalties, but otherwise denying appellant’s petition for

redetermination is sustained.

[— DocuSigned by:

Michael F. Geary
Administrative Law Judge

We concur:
DocuSigned by: Signed by:
Sheriene Anme Ridesann Sunanne B. Brown
Sheriene Anne Ridenour Suzanne B. Brown
Administrative Law Judge Administrative Law Judge

Date Issued: 12/2/2025
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