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OFFICE OF TAX APPEALS
STATE OF CALIFORNIA

In the Matter of the Appeal of: ) OTA Case No.: 241218393
CHERRY AND CANDLEWOOD, INC., ; CDTFA Case ID: 5-375-611
dba AAMCO Transmissions )
)
)
OPINION

Representing the Parties:

For Appellant: Juan Guzman, CPA
For Respondent: Jason Parker, Chief of Headquarters Ops.
For Office of Tax Appeals: Oliver Pfost, Attorney

M. GEARY, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6561, Cherry and Candlewood, Inc., dba AAMCO Transmissions, (appellant)
appeals a decision issued by the California Department of Tax and Fee Administration
(respondent) denying appellant’s timely petition for redetermination of an October 18, 2023
Notice of Determination (NOD) for tax of $68,951, plus applicable interest, and a negligence
penalty of $6,895.05 for the period January 1, 2020, through December 31, 2022 (liability
period).!

Appellant waived the right to an oral hearing and submitted the matter to the Office of
Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, title 18,
section 30209(a).

ISSUE

Did respondent correctly impose the negligence penalty?

1 The NOD was timely as to the period July 1, 2020, through December 31, 2022, because it was
issued within three years of the end of the month following each quarter within that period. (R&TC,
8§ 6487(a).) The NOD was also timely as the period January 1, 2020, through June 30, 2020, because
appellant signed a waiver that allowed respondent until October 31, 2023, to issue an NOD for the two
quarters within that period. (R&TC, § 6487(a).)
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FACTUAL FINDINGS

Appellant operated a motor vehicle repair and maintenance shop in Long Beach,
California.

Appellant held a California seller's permit during the liability period.

Appellant was previously audited by respondent for the period April 1, 2014, through
March 31, 2017 (prior audit). During the prior audit period, appellant reported total sales
of $1,963,349, nontaxable labor of $1,786,464, and taxable sales of $176,885.

The prior audit, appellant’s first, resulted in a deficiency determination measuring
$734,552, which consisted of disallowed claimed nontaxable labor measured by
$682,995 and a difference between recorded and reported taxable sales measured by
$51,557. Respondent found that appellant failed to maintain and provide adequate
business records and reported less than 25 percent of its sales, and on that basis,
respondent imposed a negligence penalty.

For the liability period, appellant reported total sales of $1,855,045 and claimed
deductions for nontaxable labor totaling $1,666,645, reporting taxable sales totaling
$188,400.

For the current audit, appellant did not provide any books and records, despite multiple
requests from respondent.

Respondent obtained appellant’s California state income tax return for the 2020 tax year
and IRS Form 1099-K data for the period January 1, 2020, through December 31, 2021.2
Using the 1099-K data, the California state income tax return, and information from the
prior audit, respondent determined an audited taxable measure of $672,670, which
consisted of disallowed claimed nontaxable labor measured by $623,956, and additional
taxable sales measured by $48,714 based on the prior audit’s percentage of error.®
Respondent determined that appellant was negligent and on that basis imposed the
negligence penalty.

On October 18, 2023, respondent issued the NOD.

The parties participated in an appeals conference as part of respondent’s internal

appeals procedure.

2 Respondent’s explanation of findings letter describes the 1099-K data as “fragmentary.”

3 Appellant does not dispute the taxable measure, so this Opinion will not discuss the audit in

greater detail.
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12. Respondent issued the decision denying appellant’s petition, and appellant timely filed
this appeal with OTA.

DISCUSSION

R&TC section 6484 provides that if any part of the deficiency for which a deficiency
determination is made is due to negligence or intentional disregard of the law or authorized
rules and regulations, a penalty of 10 percent of the amount of the determination shall be added
thereto. Although the term “negligence” in not specifically defined in the Sales and Use Tax
Law, it is a common legal concept and is generally defined as a failure to act as a reasonably
prudent person would have acted under similar circumstances. (Acqua Vista Homeowners
Assn. v. MWI, Inc. (2017) 7 Cal. App. 5th 1129, 1157.)

Taxpayers are required to maintain and make available for examination all records
necessary to determine the correct tax liability under the Sales and Use Tax Law and all records
necessary for the proper completion of sales and use tax returns. (R&TC, 88 7053, 7054; Cal.
Code Regs., tit. 18, 8§ 1698(b)(1).) Such records include but are not limited to: (1) normal books
of account ordinarily maintained by the average prudent businessperson engaged in the activity
in question; (2) bills, receipts, invoices, cash register tapes, or other documents of original entry
supporting the entries in the books of account; and (3) schedules or working papers used in
connection with the preparation of the tax returns. (Cal. Code Regs., tit. 18, § 1698(b)(1).)

Failure to maintain and keep complete and accurate records, including all bills, receipts,
invoices, or other documents of original entry supporting the entries in the books of account, will
be considered evidence of negligence and may result in the imposition of penalties. (Cal. Code
Regs., tit. 18, § 1698(k).) Reporting errors may also constitute evidence of negligence.
(Independent Iron Works, Inc. v. State Bd. of Equalization (1959) 167 Cal.App.2d 318, 321-
323))

On appeal, appellant disputes the negligence penalty, asserting that it was not negligent
and at least implying that it overclaimed nontaxable labor due to the COVID-19 pandemic, which
disrupted appellant's operations.

Appellant failed to provide book and records for the audit. That alone is persuasive
evidence of negligence, particularly given respondent’s imposition of a negligence penalty
following appellant’s prior audit. In addition, appellant overclaimed nontaxable labor in every
quarter of the liability period by amounts in excess of $41,000, the average overclaimed amount
being $51,996. Furthermore, respondent disallowed $623,956 in claimed nontaxable labor in

this audit, only a little over $59,000 less than the overclaimed nontaxable labor measure
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identified in the prior audit; and appellant reported a lower percentage of its taxable sales in the
current audit (21.87 percent) than it reported in the prior audit (24.08 percent). This is also
persuasive evidence of negligence.

While appellant reported total sales that were about $108,000 less during the liability
period than during the prior audit period, there is no evidence that the difference was due to the
pandemic; and, regardless, total sales are not really the issue in this appeal. Appellant has
provided no evidence that the COVID-19 pandemic caused or in any way contributed to the
determined deficiency. On the basis of the evidence, OTA finds that appellant was negligent.

HOLDING
Respondent correctly imposed the negligence penalty.
DISPOSITION

Respondent’s action denying appellant’s petition for redetermination is sustained.

DocuSigned by:

Michael F. Geary
Administrative Law Judge

We concur:

DocuSigned by:

Sheriene Asne Ridesown
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Sheriene Anné Ridenour
Administrative Law Judge

Date Issued: 12/29/2025
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