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 T. STANLEY, Administrative Law Judge:  Pursuant to Revenue and Taxation Code 

(R&TC) sections 6561 and 6901, Convenience Store Fixtures & Design, Inc. (appellant) appeals 

a decision issued by respondent California Department of Tax and Fee Administration (CDTFA) 

denying appellant’s timely petition for redetermination of a Notice of Determination (NOD) 

issued on May 30, 2023,1 and a protective claim for refund.2  The NOD is for tax of $202,216 plus 

applicable interest for the period January 1, 2018 through December 31, 2020 (liability period). 

 Appellant waived the right to an oral hearing; therefore, the matter was submitted to the 

Office of Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, 

title 18, section 30209(a). 

ISSUE 

Has appellant established that adjustments to the unreported taxable sales subject to 

district tax are warranted?3 

 
1 The NOD was timely issued as appellant signed a series of waiver of limitations, the last of 

which extended the deadline to issue the NOD to July 3, 2023.  (See R&TC, § 6488.) 
 
2 A taxpayer will sometimes file a petition for redetermination and a claim for refund to protect its 

right to claim a refund or credit for overpayments discovered in an audit or that may be discovered during 
the taxpayer’s appeal of the NOD.  Such claims are frequently referred to as protective claims for refund.  
CDTFA granted a refund in the amount of $6,470, which it credited on the NOD. 
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FACTUAL FINDINGS 

1. Appellant is a California corporation located in Anaheim, California, that sells fixtures 

and supplies to AM/PM Minimarts throughout Southern California. 

2. Appellant is a time and materials contractor that is required to collect sales tax on its 

installed fixtures and materials.  Appellant collected sales tax at the statewide tax rate of 

7.25 percent plus the district tax at the local rate set for Orange County during the 

liability period (0.5 percent).  Appellant charged the Orange County local tax rate for 

fixtures and materials shipped out of Anaheim4 to customers in other localities with a 

district tax, instead of the district tax rate of those local jurisdictions.5 

3. CDTFA selected appellant for an audit.  For the audit, appellant provided sales summary 

reports, an accounts receivable ledger, sales invoices, a trial balance, and a fixed asset 

register, all for the entire liability period. 

4. By matching appellant’s sales summary reports to tax reported on appellant’s Sales and 

Use Tax Returns, CDTFA determined that appellant underreported its taxable sales by 

$1,175,042 (audit item 1). 

5. CDTFA used appellant’s sales invoices for the third quarter of 2020 (3Q20) to analyze 

district taxes.  The block sample6 revealed that appellant charged the Orange County 

local tax rate of 0.5 percent on all sales regardless of whether the fixtures and materials 

were shipped to other localities outside of Anaheim. 

6. From the block sample, CDTFA calculated that appellant should have charged additional 

district tax of $4,598.01 for 3Q20 sales outside of Anaheim.  CDTFA also calculated an 

error rate of 43.19 percent unreported district tax, which it applied to the remainder of the 

liability period, resulting in a measure of unreported taxable sales subject to district tax of 

$6,728,639 and unreported district tax of $94,222 (audit item 2). 

 
3 The NOD includes unreported taxable sales of $1,175,042 and unreported taxable sales subject 

to district tax of $94,222.  Appellant’s petition for redetermination filed with CDTFA requested a 
redetermination of both audit items.  On appeal, appellant only requests adjustments to the latter amount 
related to district tax. 

 
4 Anaheim did not impose a district tax during the liability period. 

 
5 Appellant shipped fixtures and materials to Bakersfield and to Kern, Los Angeles, Riverside, 

San Diego, and Santa Barbara Counties but did not pay district tax to those localities. 
 

6 A block sample is a generally accepted audit tool that examines transactions from a 
representative portion of an audit period and applies the findings to the audit period.  It is typically used 
when complete records are not available for the entire audit period. 
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7. CDTFA issued the NOD on May 30, 2023, for tax of $101,524 on unreported taxable 

sales of $1,175,042 and unreported district tax of $94,222 on unreported taxable sales 

of $6,683,835.  CDTFA allowed a claim for refund in the amount of $6,470. 

8. Appellant disagreed with both audit item 1 and audit item 2 and filed a petition for 

redetermination with CDTFA.  CDTFA held an appeals conference on July 9, 2024. 

9. After the CDTFA appeals conference, CDTFA issued a Decision on 

September 23, 2024, denying appellant’s petition in its entirety. 

10. Appellant filed this timely appeal to OTA.  Appellant disputed audit item 2 at the appeals 

conference held by CDTFA but does not dispute it on appeal with OTA.   

DISCUSSION 

California imposes a statewide combined state, local, and county tax rate, which 

consists of the Sales and Use Tax (R&TC, §§ 6051 et seq., 6201 et seq.) and the Bradley-Burns 

Uniform Local Sales and Use Tax (R&TC, §§ 7200-7212).  In 1969, the Legislature enacted the 

Transactions and Use Tax Law (R&TC, §§ 7251 et seq.), which, subject to certain requirements, 

allows local jurisdictions to impose a district tax at rates ranging generally from 0.125 to 

2 percent of taxable transactions occurring within the jurisdiction.  (R&TC, §§ 7251.1, 7261(a), 

7262; Cal. Code. Regs., tit. 18, § 1827(a).)  A retailer engaged in business in a jurisdiction 

imposing the district tax is required to collect the tax.  (Ibid.) 

If CDTFA is not satisfied with the amount of tax reported by the taxpayer, or in the case 

of a failure to file a return, CDTFA may determine the amount required to be paid on the basis of 

any information which is in its possession or may come into its possession.  (R&TC, §§ 6481, 

6511.)  In the case of an appeal, CDTFA has a minimal, initial burden of showing that its 

determination was reasonable and rational.  (Appeal of Talavera, 2020-OTA-022P.)  Once 

CDTFA has met its initial burden, the burden of proof shifts to the taxpayer to establish that a 

result differing from CDTFA’s determination is warranted.  (Ibid.)  Unsupported assertions are 

not sufficient to satisfy a taxpayer’s burden of proof.  (Ibid.) 

 Here, CDTFA used a block sample of appellant’s sales invoices for a full quarter (3Q20) 

during the liability period to calculate appellant’s unreported district tax.  A full quarter sample is 

a large enough sample to be considered a reliable indicator of unreported district tax over the 

liability period.7  Therefore, CDTFA’s determination based on the error rate calculated from the 

 
7 See CDTFA’s Audit Manual, § 405.20.  CDTFA’s Audit Manual does not provide binding legal 

authority; however, OTA may look to it for guidance.  (Appeal of Micelle Laboratories, Inc., 
2020-OTA-290P.)  OTA’s record does not reveal whether appellant agreed to use the 3Q20 block 
sample, but appellant does not dispute CDTFA’s methodology. 
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block sample was reasonable and rational.  The burden of proof shifts to appellant to show that 

adjustments are warranted. 

 Appellant does not object to CDTFA’s audit methodology.  Appellant asserts that it 

should be relieved of the tax because in 2016 a CDTFA employee verbally informed appellant 

that it should charge the Orange County tax rate whenever fixtures and materials were staged 

or shipped from its Anaheim warehouse.  In support of its contention, appellant submits an 

affidavit signed by its president under penalty of perjury that indicates appellant was instructed 

not to tax its customers in the place to which it shipped its fixtures and materials but rather to tax 

at the Orange County rate anything that was shipped through its Anaheim warehouse. 

 R&TC section 6596(a) provides that if a person’s failure to make a timely return or 

payment was due to that person’s reasonable reliance on written advice from CDTFA, the 

person may be relieved of any sales or use taxes imposed.  A taxpayer is eligible for relief if, in 

reliance on the written advice, the taxpayer failed to charge or collect sales tax reimbursement. 

(R&TC, § 6596(b)(3).)  A person’s failure to make a timely return or payment shall be 

considered to be due to reasonable reliance on written advice from CDTFA, only if all of the 

following conditions are satisfied:  (1) appellant requested in writing that CDTFA advise it 

whether a particular activity or transaction is subject to tax; (2) the specific facts and 

circumstances of the activity or transaction are fully described in the request; (3) CDTFA 

responded in writing stating whether or not the described activity or transaction is subject to tax; 

and (4) in reasonable reliance on CDTFA’s written advice, appellant did not charge or collect 

from its customers amounts designated as sales tax reimbursement or use tax for the described 

activity or transaction.  (R&TC, § 6596.)  A person seeking relief under R&TC section 6596 is 

required to file a statement signed under penalty of perjury setting forth the facts on which the 

claim for relief is based (R&TC, § 6596(c)(2)), as appellant has done in this appeal. 

 Appellant fails all four tests for relief based on reasonable reliance on CDTFA’s written 

advice.  Appellant did not request CDTFA’s advice in any writing that explained the specific 

facts and circumstances related to appellant’s business, and CDTFA did not respond in writing 

to any request for advice.  Instead, appellant’s assertions and affidavit reflect that CDTFA only 

gave appellant verbal advice.  Without written advice, OTA has no way to determine whether 

CDTFA provided appellant with the alleged advice, and there is no provision in the Sales and 

Use Tax Law to provide relief based on verbal advice.  Therefore, appellant fails to meet its 

burden of proof to show that adjustments are warranted to the unreported district tax. 
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HOLDING 

Appellant has not established that adjustments to the unreported taxable sales subject to 

district tax are warranted or that it is entitled to a claim for refund exceeding the $6,470 allowed 

by CDTFA. 

DISPOSITION 

 OTA sustains CDTFA’s action denying appellant’s petition for redetermination. 

 

 
 

     
Teresa A. Stanley 
Administrative Law Judge 

 

We concur:  
 
 
            
Josh Lambert      Steven Kim 
Administrative Law Judge    Administrative Law Judge 
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