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OFFICE OF TAX APPEALS
STATE OF CALIFORNIA

OTA Case No.: 240215378
CDTFA Case ID: 4-254-997

In the Matter of the Appeal of: )
LA PERLA DEL MAR, INC. g
)
)

OPINION ON PETITION FOR REHEARING

Representing the Parties:
For Appellant: Raul Carrega, CPA

For Respondent: Jason Parker, Chief of Headquarters Ops.

M. GEARY, Administrative Law Judge: On August 19, 2025, the Office of Tax Appeals
(OTA) issued an Opinion sustaining a decision issued by the California Department of Tax and
Fee Administration (respondent). Respondent’s decision denied La Perla Del Mar, Inc.’s
(appellant’s) petition for redetermination of an October 14, 2022 Notice of Determination (NOD)
for tax of $185,517, plus applicable interest, for the period July 1, 2015, through June 30, 2018
(liability period).

On August 29, 2025, appellant timely filed a petition for a rehearing (PFR) with OTA.
The PFR states that it is based on the grounds that the Opinion is contrary to law, a violation of
the Taxpayers’ Bill of Rights, and a violation of the statute of limitations. OTA concludes that
the PFR does not establish grounds for granting a new hearing.

In order to prevail on a PFR pursuant to California Code of Regulations, title 18,
(Regulation) section 30604(a), a party must establish at least one of the following grounds for a
rehearing and show that the petitioning party’s substantial rights were materially affected: (1) an
irregularity in the appeal proceedings which occurred prior to issuance of the Opinion and
prevented fair consideration of the appeal; (2) an accident or surprise, occurring during the
appeal proceedings and prior to the issuance of the Opinion, which ordinary caution could not
have prevented; (3) newly discovered evidence, material to the appeal, which the party could
not have reasonably discovered and provided prior to issuance of the Opinion; (4) insufficient
evidence to justify the Opinion; (5) the Opinion is contrary to law; or (6) an error in law in the
OTA appeals hearing or proceeding. (Cal. Code Regs., tit. 18, § 30604 (a)(1)-(6).)
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Taken together, appellant’s August 25, 2025, and September 16, 2025 letters state that:
(1) there is insufficient evidence to justify the Opinion; (2) appellant’s evidence was suppressed
because appellant could not call the auditor to testify at the hearing to prove that respondent’s
audit was fraudulent; (3) the Opinion is contrary to law; (4) the audit violated the Taxpayers’ Bill
of Rights; and (5) the NOD is barred by the statute of limitations. OTA will first examine the
arguments that allege grounds set forth in Regulation section 30604(a).

For the audit that is the subject of this appeal, appellant provided data for the period
June 25, 2021, through July 8, 2021 (the outside period). Appellant did not provide any source
documents for the liability period. Consequently, in the audit, respondent relied on data from
the outside period to compute a credit card sales ratio and credit card tip ratio, which
respondent then utilized to establish audited sales based on Form 1099-K data for the liability
period. Prior to issuance of the Opinion, appellant argued that such reliance constituted an
audit of that outside period, that appellant had not been notified that such an audit was going to
take place, and that the failure to give such notice was a violation of appellant’s taxpayer rights.
Appellant makes the same argument in its PFR.

To find that there is insufficient evidence to justify the Opinion, OTA must find, after
weighing the evidence in the record, including reasonable inferences based on that evidence,
that OTA clearly should have reached a different opinion. (Appeals of Swat-Fame, Inc., et al.,
2020-OTA-045P.) Appellant argues that there is insufficient evidence to support the findings
that appellant must have known that respondent could rely on the data that appellant provided
for the outside period. OTA has reexamined the evidence and finds this argument
unpersuasive. Appellant provided the data for the outside period, and respondent correctly
considered it.

The prehearing conference minutes and orders state, in part, as follows:

Appellant asked OTA to issue subpoenas for three current or former employees

of respondent: Arturo Carrasco and John Bui, an audit supervisor and auditor,

respectively, at the time of the subject audit; and Ryan Kaye, the . . . attorney

who issued the Decision that prompted appellant’s appeal. Appellant explained

why it believed that the attendance of these people at the hearing was

necessary. OTA found appellant’s argument unpersuasive and that the

circumstances described by appellant did not establish good cause for issuance

of the subpoenas. (See Cal. Code Regs., tit. 18, § 30214(e).) OTA denied the

request, but informed appellant that another request could be made if appellant
can establish good cause.

Appellant did not make another request for issuance of subpoenas to compel the

attendance of withesses. In considering the PFR, OTA interprets appellant’s argument to be
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that OTA’s refusal to issue the subpoenas was either an irregularity in the appeal proceedings,
which occurred prior to issuance of the Opinion and prevented fair consideration of the appeal
(Cal. Code Regs., tit. 18, § 30604(a)(1)), or an error in law in the OTA appeals hearing or
proceeding (Cal. Code Regs., tit. 18, § 30604(a)(6)). Having reviewed the record, OTA finds
that appellant’s request for issuance of subpoenas was correctly denied because appellant did
not show good cause. Therefore, there was no irregularity in the appeal proceedings or other
error in law in the OTA appeals hearing or proceeding.

When reviewing the Opinion to determine whether it is contrary to law, OTA considers
the evidence in a light most favorable to the prevailing party — here, respondent — while
indulging in all reasonable inferences to uphold the Opinion. (Appeals of Swat-Fame Inc., et
al.,supra.) OTA will not grant a rehearing if the Opinion is supported by any substantial
evidence and is valid according to the law. (/bid.) OTA finds substantial evidence in the record
to support the Opinion. The above findings are dispositive. However, OTA will briefly address
appellant’s other arguments regarding the Taxpayers’ Bill of Rights and the statute of limitations.

OTA is not a court. (Gov. Code, § 15672(b).) It is an administrative tribunal whose
jurisdiction is specifically delineated by statute and regulation. (See Cal. Code Regs tit. 18,

§§ 30103 and 30104.) OTA'’s primary responsibilities are to process and decide taxpayers’
administrative appeals. (Gov. Code, §§ 15672(a), 15674.) However, OTA has limited
jurisdiction to determine whether respondent’s conduct affected the adequacy of the notice
given to appellant, the validity of an action from which a timely appeal was made, or the amount
at issue in the appeal. (Cal. Code Regs., tit. 18, § 30104(e).) OTA has already rejected the
factual allegation upon which appellant bases the argument that its taxpayer rights were
violated. OTA finds that appellant received adequate notice of the determination and an
opportunity to be heard at a fair hearing. To the extent appellant asserts that respondent’s
reliance on data from outside of the liability period constituted some other kind of violation of the
Taxpayers’ Bill of Rights, there is nothing in the Taxpayers’ Bill of Rights or OTA’s enabling
legislation (Assembly Bill Nos. 102 and 131 (2017-2018 Reg. Sess.), that grants OTA the

authority to consider such claims.’

' Such matters are within the jurisdiction of the Taxpayers’ Rights Advocate’s office. (Revenue
and Taxation Code, § 7083.)
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Finally, appellant’s argument that the statute of limitations bars the NOD because the
audit relied on data from the outside period finds no support in the law and is contrary to the
authority granted to respondent to base its determinations on any information which is in its
possession or may come into its possession.

The PFR is denied.

[1A9852EF88AC4C7... —
Michael F. Geary
Administrative Law Judge

We concur:

DocuSigned by: DocuSigned by:

67F043D83EF547C... —_— D8D650F01B8142E...
Sheriene Anne Ridenour Natasha Ralston
Administrative Law Judge Administrative Law Judge

Date Issued: _12/23/2025
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