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OPINION
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Christopher Brooks, Attorney
Jason Parker, Chief of Headquarters Ops.
M. GEARY, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6561, La Perla Del Mar, Inc. (appellant) appeals a decision issued by the
California Department of Tax and Fee Administration (respondent)! denying appellant’s petition
for redetermination of an October 14, 2022 Notice of Determination (NOD). The NOD is for tax
of $185,517, plus applicable interest, for the period July 1, 2015, through June 30, 2018 (liability
period).2
Office of Tax Appeals (OTA) Panel Members Michael F. Geary, Josh Lambert, and
Steven Kim held an oral hearing for this matter in Cerritos, California, on June 17, 2025. At the
conclusion of the oral hearing, OTA closed the record, and the parties submitted this matter on

the oral hearing record pursuant to California Code of Regulations, title 18, section 30209(b).

1 Sales and use taxes (and other business taxes and fees) were formerly administered by the
State Board of Equalization (board). In 2017, the California Legislature transferred most of the board’s
administrative (i.e., non-adjudicatory) functions to respondent effective July 1, 2017. (Gov. Code,
§ 15570.22.) When this Opinion refers to events that occurred before July 1, 2017, “respondent” refers to
the board.

2 The NOD was timely issued because on January 11, 2022, appellant signed the most recent in
a series of consecutive waivers of the otherwise applicable three-year statute of limitations, which allowed
respondent until October 31, 2022, to issue an NOD for the liability period. (R&TC, §8§ 6487(a), 6488.)
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ISSUE

Is an adjustment to the unreported taxable sales measure warranted?

FACTUAL FINDINGS

1. Appellant, a corporation, has had a seller’s permit since July 1, 2005. During the liability
period, appellant operated dine-in restaurants with full bars serving Mexican-style food at
two locations: South Gate and Downey. There were no prior audits.

2. On its sales and use tax returns (SUTRS) for the liability period, appellant reported total
sales of $3,704,844 and claimed no deductions, resulting in reported taxable sales of the
same amount. Respondent was unable to determine appellant’'s method for reporting
sales.

3. According to respondent, appellant provided the following books and records for audit:
federal income tax returns (FITRs) for calendar years 2015, 2016, and 2017; daily sales
register tapes for the South Gate location for June 25, 2021, through July 8, 2021; daily
point-of-sale (POS) summary reports for the Downey location for June 25, 2021, through
July 9, 2021;® bank statements and check registers for both locations for 2017; profit and
loss statements for both locations for 2017; a general ledger for the Downey location for
2017; and daily sales logs for both locations for 2017.# Appellant did not provide source
documentation, such as daily sales receipts or merchandise purchase invoices, for the
liability period, which caused respondent to conclude that the books and records were
incomplete and inadequate for sales and use tax audit purposes because purchases and
sales could not be verified.

4. Respondent compared total sales reported on the SUTRs for 2015, 2016, and 2017 to
the corresponding gross receipts reported on the FITRs, noting no differences.

5. Respondent compared total sales reported on the SUTRs for 2015, 2016, and 2017 to

the corresponding cost of goods sold reported on the FITRs and computed overall

3 A point-of-sale (POS) system typically includes one or more terminals at which sales can be
recorded. Depending on the equipment and software, POS systems can generate receipts for the
customer showing items purchased, sales price, sales tax added, amount tendered, cash or credit, and
change provided, if any. POA systems can also produce various reports for the retailer, which can
summarize sales activity for the period of time selected by the operator and can include breakdowns of
sales by type and amount, including product or service, credit or cash, and taxable or nontaxable.

4 The audit workpapers and the decision also refer to merchant processor daily settlement batch
reports for the South Gate location for June 25, 2021, through July 8, 2021 and a merchant processor
statement for the South Gate location for 2017, but the first such reference appears to be to the daily
sales register tapes described above, and OTA cannot locate the second-described document or any
schedule that appears to refer to such a document.

Appeal of La Perla Del Mar, Inc. 2
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(restaurant and bar combined) book markups® of 255.77 percent for 2015,

219.99 percent for 2016, and 208.22 percent for 2017. Respondent stated that it was
unable to compute separate markups for the restaurant and bar because appellant did
not provide detailed purchase records. Based on its experience in audits of similar
businesses (restaurants with full bars) in appellant’s area, respondent concluded that the
overall book markups were low for appellant’s type of business, which respondent took
as an indication that reported sales may have been understated. For that reason,
respondent decided to perform additional tests to verify the accuracy of reported sales.

6. Respondent compiled recorded sales from the 2017 profit and loss statements for both
locations and compared those to total sales reported on the SUTRs for 2017, noting no
differences.

7. Respondent obtained Form 1099-K data® for both locations for the liability period and
compiled credit card sales for each location.” Respondent divided credit card sales by
one plus an estimated credit card tip ratio of 10 percent, then for each quarterly period,
respondent divided the result by one plus the applicable sales tax rate to compute credit
card sales, excluding sales tax reimbursement and credit card tips (ex tax and tips).
Respondent compared credit card sales, ex tax and tips, to reported taxable sales and
computed a combined (i.e., both locations) credit card sales ratio of 72.6 percent for the
liability period.® Based on its experience in audits of similar businesses in appellant’s
area, respondent concluded this credit card sales ratio was high, meaning that appellant
may have underreported sales. Respondent decided to do further testing.

5 “Markup” is the amount by which the cost of merchandise is increased to set the retail price.
For example, if the retailer’s cost is $0.70 and it charges customers $1.00, the markup is $0.30. The
formula for determining the markup percentage is markup amount + cost. In this example, the markup
percentage is 42.86 percent (0.30 + 0.70 = 0.4286). A “book markup” (sometimes referred to as an
“achieved markup”) is one that is calculated from the retailer’s records. (See respondent’s Audit Manual,
§ 0490.00 (January 2000).)

6 Form 1099-K is an IRS form titled, “Payment Card and Third Party Network Transactions,”
which shows the monthly and annual amounts paid to a merchant by a bank, credit card company, or
third party network during a given time period. Form 1099-K includes payments made by any electronic
means, including, but not limited to, credit cards, debit cards, and PayPal.

7 In this Opinion, unless the context clearly indicates otherwise (e.g., “credit card company” refers
to companies that issue credit cards, such as Visa, MasterCard, and American Express), “credit card”
generally refers to all forms of electronic (i.e., cashless) payment for which merchant service providers
typically issue Forms 1099-K.

8 The ratio varied from 68.90 percent to 77.38 percent.

Appeal of La Perla Del Mar, Inc. 3
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8. Using bank statements, respondent compiled bank deposits from sales proceeds for
each location for 2017.° Cash deposits for the South Gate location totaled $75,828, ex
tax, for the year.?® For seven of the 12 months, the cash deposits were in even $1,000
multiples between $3,000 (June) and $10,000 (July). For the Downey location, cash
deposits totaled $4,002 for the year, with deposits in March, April, and May only, of
$2,567.90, $100, and $1,334, respectively.

9. Respondent computed credit card deposits from sales proceeds, ex tax and tips, and
cash deposits from sales proceeds, ex tax,'* for 2017. It then added those amounts to
compute total bank deposits from sales proceeds for both locations, ex tax and tips, of
$977,716 for 2017, which was $298,985 less than reported taxable sales of $1,276,701
for 2017. Respondent concluded that the differences indicated that all cash sales had
not been deposited into the bank accounts, that all bank accounts have not been
identified, or both; and, therefore, taxable sales could not be reliably estimated using
bank deposit records. Respondent decided to verify sales using the credit card sales
ratio method.*?

10. Using the Downey location POS sales summaries for June 25, 2021, through
July 9, 2021, respondent compiled the following: cash sales of $31,740.60, including
sales tax reimbursement; credit card sales (including tax and ex tips); total sales
(including tax and ex tips); and credit card tips. Using this information, respondent
computed average daily sales (ex tax and tips). Respondent divided credit card sales
(including tax and ex tips) by total sales (including tax and ex tips) to compute an
average credit card sales ratio of 58.56 percent for the 15-day period. Respondent
divided credit card tips by credit card sales (including tax and ex tips) and computed a

9 Bank deposits are not necessarily gross receipts. (R&TC, § 6012(a).) However, where a
retailer is engaged in the business of making retail sales of tangible personal property, the retailer’s bank
deposits are evidence of gross receipts from the retail sale of tangible personal property. Respondent
can use this evidence to determine audited taxable sales when sales cannot be accurately established
using a direct approach because of a lack of adequate records.

10 There was no cash deposit for February.
11 Cash tips would have been disbursed to the recipients, not deposited.

12 A credit card sales ratio method typically involves the use of third-party data, such as bank
statements or IRS Forms 1099-K, which shows amounts paid to a merchant by a bank, credit card
company, or third-party network when the customer pays for goods or services using a credit card. If a
reasonable estimate of the ratio of such credit card sales to total sales can be made, dividing payment
amounts shown by Forms 1099-K, for example, by that ratio will produce an equally reasonable estimate
of total (i.e., cash and non-cash) sales.

Appeal of La Perla Del Mar, Inc. 4
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credit card tip ratio of 8.64 percent. Respondent concluded that the credit card sales
ratio and credit card tip ratio were reasonable.

Using the daily sales register tapes and credit card settlement reports for the South Gate
location for June 25, 2021, through July 8, 2021, respondent compiled total sales
(including tax and ex tips), credit card sales (including tax and ex tips), credit card tips,
and computed average daily sales (including tax and ex tips). Respondent compared
total sales (including tax and ex tips) to total sales compiled from appellant’s sales log
for the same period and found that total sales per the daily sales register tapes
exceeded the recorded total sales per the sales logs by just over $4,374. Because
respondent found that appellant did not record all sales (as evidenced by source
records, such as daily sales register tapes) in appellant’s logs, respondent concluded
that the sales logs were unreliable.

Using the South Gate location’s daily sales register tapes and credit card settlement
reports for June 25, 2021, through July 8, 2021, respondent divided credit card sales
(including tax and ex tips) by total sales (including tax and ex tips) and computed a credit
card sales ratio of 39.98 percent. Respondent divided credit card tips by credit card
sales (including tax and ex tips) to compute a credit card tip ratio of 2.64 percent.
Respondent concluded that the credit card sales ratio and credit card tip ratio were
reasonable.

Respondent divided credit card sales compiled from the Form 1099-K data for the
Downey location by one plus the credit card tip ratio of 8.64 percent; and then, for each
guarterly period, respondent divided the result by one plus the applicable sales tax rate
to compute credit card sales, ex tax and tips, of $1,688,371 for the liability period.
Respondent divided credit card sales, ex tax and tips, by the credit card sales ratio of
58.56 percent to compute audited taxable sales for the Downey location of $2,883,098
for the liability period.

Respondent divided credit card sales compiled from the Form 1099-K data for the South
Gate location by one plus the credit card tip ratio of 2.64 percent and then, for each
quarterly period, respondent divided the result by one plus the applicable sales tax rate
to compute credit card sales, ex tax and tips, of $1,095,759 for the liability period.
Respondent divided credit card sales, ex tax and tips, by the credit card sales ratio of
39.98 percent to compute audited taxable sales for the South Gate location of
$2,740,486 for the liability period.

Appeal of La Perla Del Mar, Inc. 5
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15. In total, respondent computed audited taxable sales of $5,623,584 for both locations for
the liability period. Respondent compared audited taxable sales to reported taxable
sales of $3,704,844 to compute unreported taxable sales of $1,918,740 for the liability
period.

16. To test the reasonableness of the audited taxable sales, respondent computed sales for
each location for the liability period using the average daily sales computed in the test.
In total, respondent computed taxable sales of $8,488,145 for the liability period. Upon
comparison to reported taxable sales of $3,704,844, respondent computed additional
taxable sales of $4,783,301 for the liability period. Thus, respondent concluded that
unreported taxable sales based on the credit card sales ratio method was reasonable, if
not conservative.

17. Respondent issued the NOD to appellant on October 14, 2022, based on the
above-mentioned audit, with a tax liability of $185,517 plus applicable interest.

18. Appellant filed a timely petition for redetermination dated October 18, 2022, protesting
the NOD in its entirety.

19. Respondent held an appeals conference with appellant and issued the decision on
January 22, 2024, denying appellant’s petition.

20. This timely appeal to OTA followed.

DISCUSSION

California imposes sales tax on a retailer’s retail sales of tangible personal property sold
in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or
excluded from taxation by statute. (R&TC, 88 6012, 6051.) For the purpose of the proper
administration of the Sales and Use Tax Law, and to prevent the evasion of the sales tax, the
law presumes that all gross receipts are subject to tax until the contrary is established. (R&TC,
§ 6091.) Although gross receipts from the sale of “food products” are generally exempt from the
sales tax, sales of hot food and sales of food served in a restaurant are subject to tax. (R&TC,
§ 6359(a), (d)(1), (d)(2), and (d)(7).) Itis the retailer's responsibility to maintain complete and
accurate records to support reported amounts and to make them available for examination.
(R&TC, 88 7053, 7054; Cal. Code Regs., tit. 18, § 1698(b)(1).)

If respondent is not satisfied with the amount of tax reported by the taxpayer, or in the
case of a failure to file a return, respondent may determine the amount required to be paid on
the basis of any information which is in its possession or may come into its possession. (R&TC,

88 6481, 6511.) Inthe case of an appeal, respondent has a minimal, initial burden of showing

Appeal of La Perla Del Mar, Inc. 6
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that its determination was reasonable and rational. (Appeal of Talavera, 2020-OTA-022P.)
Once respondent has met its initial burden, the burden of proof shifts to the taxpayer to
establish that a result differing from respondent’s determination is warranted. (lbid.)
Unsupported assertions are not sufficient to satisfy a taxpayer’s burden of proof. (lbid.) To
satisfy its burden of proof, a taxpayer must prove both: (1) that the tax assessment is incorrect;
and (2) the proper amount of tax. (Appeal of AMG Care Collective, 2020-OTA-173P.)

Appellant provided no source documents regarding purchases or sales during the
liability period that respondent could use to verify recorded or reported amounts. Respondent’s
preliminary analyses suggested that appellant may have underreported its sales, and bank
records showed that appellant was not depositing all cash receipts. Under those
circumstances, OTA finds that respondent’s decision to investigate further was both reasonable
and rational.

The only source documents that appellant provided were for a 14- to 15-day period in
June-July 2021.2 Respondent performed a test comparing total sales per daily sales register
tapes and credit card settlement reports appellant provided for June 25, 2021, through
July 8, 2021, to the corresponding sales logs and found that the sales logs failed to include over
$4,374 in sales shown by the source documents. On the basis of this evidence, OTA finds that
respondent’s conclusion that the sales logs were unreliable was both reasonable and rational.

Because appellant did not provide source documents, respondent was unable to verify
sales reported on appellant’'s SUTRs for the liability period using a direct audit method.!* OTA
finds that respondent’s decision to use an indirect audit method was a reasonable one, and,
given the demonstrated unreliability of other records provided by appellant, including bank
records and sales logs, respondent’s plan to use the credit card sales ratio method, a
recognized and accepted accounting procedure (see Appeal of Amaya, 2021-OTA-328P),
appears to have been rationally conceived and reasonably calculated to provide a reliable

estimate of appellant’s taxable sales.

13 According to the audit workpapers, on June 21, 2022, appellant represented to respondent that
appellant had source documents for the liability period that, when analyzed, would verify a 72.60 percent
credit card sales ratio calculated by respondent using Form 1099-K data and reported sales. Appellant
did not provide such source documents.

14 A direct audit method is one that enables respondent to verify taxable sales directly from the
taxpayer’s business records. Generally, a direct audit involves a simple tabulation of taxable sales
evidenced by source documents, such as sales invoices, cash register tapes, or verifiable POS data. A
direct audit approach based on complete and accurate business records is generally expected to be the
most accurate.

Appeal of La Perla Del Mar, Inc. 7
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It also appears from the evidence that respondent correctly executed the audit, using the
only source documents appellant provided, to accurately compute the credit card sales ratio and
credit card tip ratio. Respondent then used Form 1099-K data that was reported to the IRS by
third-party payors to establish audited sales. OTA considers Form 1099-K data to be an
inherently reliable source of data regarding credit card sales. Therefore, OTA finds that
respondent has established a reasonable and rational basis for its determination.

Consequently, the burden shifts to appellant to prove that a result different from respondent’s
determination is warranted.

Appellant asserts that respondent’s use of the indirect credit card sales ratio method was
not appropriate. It argues that the records provided that pertain to the liability period, including
the sales logs and bank statements, are a complete and accurate record of appellant’s sales
during the liability period. Appellant contends that respondent’s bank deposit analysis shows
that appellant overreported taxable sales during 2017 and that appellant is entitled to a refund.*®

Much of appellant’s oral argument was focused on what it views as the unjustified
reliance by respondent on the case of Maganini v. Quinn (1950) 99 Cal.App.2d (Maganini),
which respondent cites in its decision in support of the proposition that when a taxpayer’s
records are insufficient or unreliable, respondent may compute and estimate that taxpayer’s
liability by alternative means, including a credit card sales ratio method.'® Appellant asserts
that Maganini is outdated, having been decided at a time when credit cards like Visa and
MasterCard did not exist, and it argues that Maganini is distinguishable on its facts because it
involved a tavern that probably used an antiquated cash register that could do little more than
total the amounts entered. OTA takes appellant’s point to be that Maganini does not support
respondent’s decision to ignore appellant’s bank records and sales logs in favor of records that
pertain to sales that occurred several years after the liability period. In this latter regard,
appellant argues that respondent, in effect, audited 14 to 15 days in June of 2021 without

justification and without giving proper notice of the audit to appellant.*’

15 Generally, a bank deposit analysis presumes all deposits into the business bank accounts
constitute revenue from sales unless evidence establishes otherwise. To be useful for estimating taxable
sales, all revenue must have been deposited into the account(s), and respondent must be able to
segregate deposits from nontaxable sales revenue, tips, sales tax reimbursement, loans and possibly
other sources.

16 Respondent also cites R&TC section 6481 in support of that proposition.
17 Some of appellant’'s arguments are more accusatory, characterizing respondent’s actions on
this matter as fraudulent and its use of indirect audit methods under these circumstances as a deception

of the public. OTA views the accusations as hyperbole that is counterproductive and does not warrant
legal analysis.

Appeal of La Perla Del Mar, Inc. 8
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R&TC section 6481 provides that if respondent is not satisfied with the amount a
taxpayer reports as due on its return, respondent may compute and determine the amount
required to be paid upon the basis of the facts contained in the return or returns or upon the
basis of any information within its possession or that may come into its possession.
Respondent’s broad authority to determine a taxpayer’s liability exists even where bank deposit
information or other records substantially reconcile with the amounts reported on tax returns.!®
(Appeal of AMG Care Collective, supra.) However, this does not mean that the taxpayer is
bound to accept respondent’s determination. The presumption favoring respondent’s
determination is rebuttable. (See Appeal of Talavera, supra.) Taxpayers are in the best
position to maintain books and records to verify reported amounts, and the law requires that
they do so. (See R&TC, 88 7053, 7054; Cal. Code Regs., tit. 18, 8 1698(b)(1).) On these
bases, OTA rejects appellant’'s argument that respondent’s use of a credit card sales ratio
method to determine taxable sales was in error.

Appellant’s argument that respondent erred when it relied on appellant’s records that
documented sales years after the liability period indicates a misunderstanding of the audit
process. Appellant did not provide useful source documents for the liability period. Respondent
was simply fulfilling its responsibility to verify reported amounts and determine the correct tax
using the information in its possession. Use of that information did not constitute an audit of that
later period; and there was clearly no need for respondent to give appellant formal notice of an
intent to consider and possibly rely on the data from 2021 because appellant must have known
that it supplied the information for exactly that purpose. OTA finds no error in respondent’s
reliance on the sales data from June-July 2021.

OTA is not persuaded that a more accurate determination can be made by relying on
appellant’s sales logs and bank statements. The bank records show that appellant did not
deposit all cash receipts. It is not credible that the South Gate location’s cash receipts were
exact multiples of $1,000 for seven of the 12 months in 2017. That location deposited average
daily receipts of less than $210 ($75,828 + 365) for 2017. Yet, in a two-week period in
June-July 2021, it recorded average daily cash receipts of over $1,864. For the Downey
location, appellant deposited no cash receipts for 9 of the 12 months, and an average of only
$43.50 in cash receipts for each day of the other three months. However, during the 15-day

18 Regardless of appellant’s disagreement with application of a 75-year-old precedent, Maganini
still constitutes sound precedent that supports the proposition that respondent is entitled to look behind a
taxpayer’s books and use indirect audit methods to verify reported amounts (Paine v. State Board of
Equalization (1982) 137 Cal.App.3d 438,444); and OTA has upheld the use of a credit card sales ratio as
an indirect audit method. (See, e.g., Appeal of Las Playas #10, Inc., 2021-OTA-204P.)

Appeal of La Perla Del Mar, Inc. 9
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period in June-July 2021, appellant recorded $31,740.60, or a daily average of $2,116.04 in
cash receipts. There is nothing in OTA’s record that would explain that difference, and

appellant did not address it in its argument. Also, appellant’s sales logs were impeached, with

appellant’s records showing logs understating sales by $4,374 in just two weeks. On these

bases, OTA rejects appellant’s argument that that its bank records and sales logs accurately

recorded its sales during the liability period and that the legally correct outcome here is a refund

to appellant. Therefore, on the basis of all the evidence, OTA finds that an adjustment to the

unreported taxable sales measure is not warranted.

HOLDING

An adjustment to the unreported taxable sales measure is not warranted.

DISPOSITION

Respondent’s action in denying appellant’s petition for redetermination is sustained.

We concur:
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