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OFFICE OF TAX APPEALS
STATE OF CALIFORNIA

In the Matter of the Appeal of: ) OTA Case No. 230112425
) CDTFA Case ID: 1-029-063
N. MOHAMED, ET AL., )
dba Shasta Mini Mart )
)
)
OPINION

Representing the Parties:

For Appellant: Megha Sharma, EA
Wayne Boos, CPA

For Respondent: Jason Parker, Chief of Headquarters Ops.

S. BROWN, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6561, the partnership of N. Mohamed and A. Abdulla dba Shasta Mini Mart
(appellant) appeals a decision issued by respondent California Department of Tax and Fee
Administration (CDTFA)! denying appellant’s petition for redetermination of a Notice of
Determination (NOD) dated April 10, 2019. The NOD is for tax of $16,155, plus applicable
interest, for the period January 1, 2016, through December 31, 2018 (liability period).

Appellant waived the right to an oral hearing and submitted the matter to the Office of
Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, title 18,
section 30209(a).

ISSUE

Whether any adjustments are warranted to the taxable measure.

! Sales and use taxes were formerly administered by the State Board of Equalization (board).
In 2017, functions of the board relevant to this case were transferred to CDTFA. (Gov. Code,
§ 15570.22.) For ease of reference, when this Opinion refers to events that occurred before July 1, 2017,
“CDTFA” refers to the board.
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FACTUAL FINDINGS

1. Appellant is a partnership that operates a mini mart located in Kerman, California.
Appellant sells beer, tobacco products, soda, lottery tickets, and other miscellaneous
items. Appellant holds a valid seller's permit effective from January 1, 1994.

2. On June 7, 2018, CDTFA visited appellant’s business location to conduct a cigarette and
tobacco products inspection. During the visit, CDTFA discovered that a taqueria selling
hot prepared food was operating at the mini mart. The taqueria had an eating area with
five tables and seating for 10 to 15 customers.

3. For the liability period, appellant reported total sales of $1,112,260 and claimed a
deduction of $192,623 for nontaxable sales, resulting in reported taxable sales of
$919,637. Appellant’s sales and use tax returns did not report taqueria sales or other
sales of hot prepared food.

4, For the audit, appellant provided federal income tax returns (FITRs) for 2016 and 2017;
profit and loss statements for 2016, 2017, and 2018; and purchase invoices for the
liability period. Appellant did not provide original sales documents such as cash register
z-tapes.? Appellant’s outside accountant compiled appellant’s sales and use tax returns
based on sales amounts recorded in the profit and loss statements. Appellant’s profit
and loss statements did not reflect any taqueria sales.

5. CDTFA found no differences between appellant’s recorded total sales and reported total
sales for the liability period. Comparing taxable sales and taxable costs of goods sold
recorded in the profit and loss statements, CDTFA computed book markups® on taxable
merchandise of 16.41 percent for 2016, 6.08 percent for 2017, and 15.98 percent for
2018, and an overall store markup of approximately 113 percent (rounded). CDTFA
considered appellant’'s markups too low for this type of business and decided to use the
markup method as an alternative auditing method.

6. Based on excess gross receipts reported on appellant’'s 2017 FITR, CDTFA calculated
unreported taxable mini mart sales of $28,936. Next, using the markup method, CDTFA

calculated unreported taxable sales of $140,688 for the liability period, then subtracted

2 A cash register z-tape is the portion of the cash register tape that summarizes sales by category
for a certain time period (e.g., a day or a shift).

3 “Markup” is the amount by which the cost of merchandise is increased to set the retail price.
For example, if the retailer’s cost is $0.70 and it charges customers $1.00, the markup is $0.30. The
formula for determining the markup percentage is markup amount + cost. In this example, the markup
percentage is 42.86 percent (0.30 + 0.70 = 0.4286). A “book markup” (sometimes referred to as an
“achieved markup”) is one that is calculated from the retailer’s records.

Appeal of Mohamed, et al. 2



Docusign Envelope ID: 52129B5A-25E4-4D7D-8AB9-90B2D6F9491B 2026-OTA-142
Nonprecedential

the $28,936 for unreported taxable sales to establish a deficiency measure for
unreported taxable mini mart sales of $111,752 for the liability period. In addition,
CDTFA calculated a credit of $14,630 for gross receipts received through Electronic
Benefits Transfer.

7. CDTFA noted that the taqueria inside appellant’s location was operated by a third party
(I. Abrica) under a seller’s permit effective November 1, 2018. However, CDTFA
discovered a Facebook post dated November 25, 2017, by an unrelated third party in
Kerman, California, showing a photograph of hot prepared food purchased with the
caption, “The lady [I./P.] from Lucero’s Market went to the Shasta Market, her
Chicharrén con chile sopes are the best thing in this entire town! #shastamarket.” Based
on this Facebook post, as well as CDTFA’s June 7, 2018 visit, CDTFA estimated that
appellant operated the taqueria from at least November 1, 2017, through
October 31, 2018. Because appellant did not provide any taqueria sales records,
CDTFA estimated unreported taqueria sales of $73,484 based on |. Abrica’s reported
sales for November and December 2018.

8. On April 10, 2019, CDTFA issued the NOD to appellant. Appellant filed a timely petition
for redetermination with CDTFA.

9. On December 22, 2022, CDTFA issued a decision denying the petition for
redetermination.

10. Appellant timely filed this appeal.*
DISCUSSION

California imposes sales tax on a retailer’s retail sales of tangible personal property sold
in this state measured by the retailer’'s gross receipts, unless the sale is specifically exempt or
excluded from taxation by statute. (R&TC, 88 6012, 6051.) For the purpose of the proper
administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax, the
law presumes that all gross receipts are subject to tax until the contrary is established. (R&TC,

8§ 6091.) Itis the retailer's responsibility to maintain complete and accurate records to support

4 Appellant’s briefing to OTA describes appellant’s contentions regarding the taqueria sales and
does not state contentions regarding any of the other audit items. Likewise, the decision issued by
CDTFA'’s Appeals Bureau addresses the taqueria sales as the only disputed item, and states that
appellant did not dispute the remaining audit items. During a prehearing conference with OTA, appellant
stated that it also disputes the remaining amount of the deficiency measure; however, appellant has
provided no clarification regarding the basis for any dispute of the remaining audit items. Therefore, this
Opinion addresses the taqueria sales as the only audit item in dispute.
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reported amounts and to make them available for examination. (R&TC, 88 7053, 7054, Cal.
Code Regs., tit. 18, 8 1698(b)(1).)

If CDTFA is not satisfied with the amount of tax reported by the taxpayer, or in the case
of a failure to file a return, CDTFA may determine the amount required to be paid on the basis of
any information which is in its possession or may come into its possession. (R&TC, 8§ 6481.) In
the case of an appeal, CDTFA has a minimal, initial burden of showing that its determination
was reasonable and rational. (Appeal of Talavera, 2020-OTA-022P.) Once CDTFA has met its
initial burden, the burden of proof shifts to the taxpayer to establish that a result differing from
CDTFA’s determination is warranted. (lbid.) The applicable burden of proof is by a
preponderance of the evidence. (Cal. Code Regs., tit. 18, § 30219(b).) Unsupported assertions
are not sufficient to satisfy a taxpayer’s burden of proof. (Appeal of Talavera, supra.)

Here, during its June 7, 2018 visit, CDTFA observed that the taqueria was operating at
appellant’s location. CDTFA also found the November 25, 2017 Facebook post showing a
photograph of hot prepared food reportedly purchased from the taqueria. The new owner of the
taqueria opened her seller’'s permit effective November 1, 2018. Thus, CDTFA determined that
appellant operated the taqueria from November 1, 2017, through October 31, 2018. Given that
appellant’s seller’'s permit was opened in 1994, it seems highly likely that the taqueria was, at
the very least, in operation at the beginning of the month in which the Facebook post was made.
Therefore, OTA finds it was reasonable for CDTFA to estimate that appellant’s taqueria sales
commenced on November 1, 2017. Appellant did not record any taqueria sales in its profit and
loss statements and did not report any taqueria sales on its tax returns during the liability period.
Without any other taqueria sales records available, CDTFA estimated average daily sales based
on sales reported for November and December 2018 by the new owner of the taqueria. OTA
finds that, under these circumstances, CDTFA’s use of an indirect audit method was warranted,
and that CDTFA used the best available information to establish appellant’s taqueria sales.®
Therefore, CDTFA has satisfied its burden of showing that its determination was reasonable
and rational, and the burden shifts to appellant to establish that adjustments are warranted.

Appellant contends that the tagueria section of its business was closed from 2016
through October 2018 because the equipment was too old, and that the local health department
should have a record of the taqueria not operating. Appellant contends that it made various

improvements during 2018 in order to lease the taqueria to another business, and that it started

5 When sales cannot be verified by a direct audit approach, CDTFA must calculate the sales from
whatever information is available using indirect audit methods to determine the correct tax liability.
(CDTFA Audit Manual, 88 0404.05, 0407.05; see also Appeal of Las Playas #10, Inc., 2021-OTA-204P.)
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renting the taqueria on November 1, 2018. Appellant also states that CDTFA “mentioned to the
taxpayer that there were [Google] reviews that showed the deli was open”; appellant argues that
CDTFA should not rely on Google reviews because they are not a reliable source. Additionally,
appellant argues that the taqueria was completely empty during CDTFA’s visit.

Appellant has not provided any evidence supporting its contentions. Appellant’s
assertions are contradicted by the aforementioned Facebook post as well as CDTFA’s
observation that the taqueria was open during CDTFA’s inspection on June 7, 2018. OTA finds
that the Facebook post is highly probative given that it was made in the same city as appellant’s
location and referred to appellant’s dba “Shasta Market” and included the name of the individual
to whom appellant later leased the business. Given all of the evidence, and in the absence of
any evidence supporting appellant’s position, OTA finds unconvincing appellant’s assertion that
the taqueria was closed during the liability period. Thus, appellant has failed to meet its burden

of establishing that a reduction to the measure of unreported taxable sales is warranted.
HOLDING
Appellant has not established that any adjustments are warranted.
DISPOSITION

CDTFA’s actions are sustained.

Signed by:

Sunanne B. Brown
47F45ABE8OE34D0
Suzanne B. Brown

Administrative Law Judge

We concur:
DocuSigned by: DocuSigned by:
E e ad Sheriene Anme Ridesann
8A4294817AB7463 67F043D83EF547C
Andrew Wong Sheriene Anne Ridenour
Administrative Law Judge Administrative Law Judge

Date Issued: 12/29/2025
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