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OFFICE OF TAXAPPEALS
STATE OF CALIFORNIA

TA Case No.: 240315649
DTFA Case ID: 2-429-045

In the Matter of the Appeal of: )
PERRY ADRON MCCULLOUGH TRUST g
)
)
)

(9)e)

OPINION

Representing the Parties:

For Appellant: Perry Adron McCullough, Trustee
For Respondent: Mari Guzman, Attorney
For Office of Tax Appeals: Andrew Jacobson, Attorney

M. GEARY, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6561, the Perry Adron McCullough Trust (appellant) appeals a decision issued
by the California Department of Tax and Fee Administration (respondent) denying appellant’s
petition for redetermination of an August 12, 2020 Notice of Determination (NOD). The NOD is
for use tax of $8,098, plus applicable interest due in connection with appellant’s use of an
aircraft in this state beginning on October 23, 2018.

Appellant waived the right to an oral hearing and submitted the matter to the Office of
Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, title 18,
(Regulation) section 30209(a).

ISSUE

Did respondent correctly assess use tax?

FACTUAL FINDINGS

1. Appellant was created by Perry Adron McCullough (trustee) on November 24, 2015, in
California and under California law. At all times relevant to this appeal, trustee was a
resident of California, and the mailing address for appellant was also in California.

2. On October 15, 2018, appellant agreed to purchase a 1968 Beechcraft Bonanza
V35A-TC aircraft, tail number N434L (the aircraft) from a seller (the seller) in Colorado
for $79,000.
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On October 23, 2018, appellant made the final payment for the aircraft; and the seller, as
pilot in command, flew the aircraft from Colorado to Fullerton Municipal Airport (Fullerton
Airport), a general aviation airport in California. Trustee was also aboard the aircraft on
the flight from Colorado, but he did not fly the aircraft to California because he lacked the
qualification(s) and authority to do so.

On February 1, 2019, the trustee entered into an agreement to lease a tie-down space
for the aircraft at Fullerton Airport for $590 per month on a month-to-month basis.

The aircraft underwent various repairs in California between October 23, 2018, and

June 14, 2019, including the following:

e A new interior by J&S Custom Creations (Fullerton);

Various mechanical repairs by General Aviation Company (Fullerton);

e Avionics repair/replacement by Leading Edge Avionics, Inc. (Long Beach);

o Transponder and audio panel replacement and related repairs by Cesair Aircraft

Maintenance, Inc. (Long Beach); and
o Altimeter line repair and testing and transponder testing by Atlas Instruments,
LLC (Long Beach).

The aircraft remained in California and operational until it crashed on landing on
June 14, 2019, with trustee as pilot in command. Shortly thereafter, appellant sold the
wreckage for salvage value.
The Orange County Auditor-Controller assessed property tax measured by the assessed
value of the aircraft and billed appellant for the tax. After the aircraft was severely
damaged on June 14, 2019, appellant applied for and received a reassessment of the
aircraft based on its value having been reduced to salvage value.
Trustee underwent flight training in the aircraft in California between October 23, 2018,
and June 14, 2019.
On December 3, 2019, appellant filed a Consumer Use Tax Return, which claimed an
exemption on the grounds that the aircraft was not purchased for use in California and
reported no tax due.
In a Statement of Proposed Liability issued to appellant on June 3, 2020, respondent
stated that appellant had failed to prove that the aircraft was not purchased for use in
California, and determined that the purchase was subject to use tax.
On August 12, 2020, respondent issued the NOD to appellant for $8,098.00 in use tax,
plus accrued interest.

Appellant filed a timely petition for redetermination disputing the NOD.
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13. On October 17, 2023, the parties participated in an appeals conference as part of
respondent’s internal appeals process.

14. On February 13, 2024, respondent issued the decision denying appellant’s petition for
redetermination.

15. This timely appeal followed.
DISCUSSION

California imposes use tax on the storage, use, or other consumption in this state of
tangible personal property (TPP) purchased from any retailer. (R&TC, § 6201; Cal. Code
Regs., tit. 18, § 1620(b)(1).) The term “use” includes the exercise of any right or power over
TPP incident to the ownership of that property. (R&TC, § 6009.) The person storing, using, or
otherwise consuming the TPP in this state is liable for the tax, and the purchaser’s liability for
the tax is not extinguished until the tax has been paid to the state, unless the purchaser can
produce a receipt for the tax from a retailer who is engaged in business in this state or is
otherwise authorized by respondent to collect the tax. (R&TC, § 6202(a).)

An aircraft (other than one used in interstate or foreign commerce) that is bought outside
of this state and brought into California within 12 months from the date it was acquired is
presumed to have been purchased for storage, use, or other consumption in this state, and is
subject to use tax, if the aircraft was purchased by a California resident as defined in
Section 516 of the Vehicle Code or the aircraft was subject to property tax in this state during
the first 12 months of ownership. (R&TC, § 6248(a), (c); Cal. Code Regs., tit. 18,

§ 1620(b)(5)(A).) A taxpayer can rebut the presumption by providing documentary evidence
proving that the aircraft was purchased for use outside of this state during the first 12 months of
ownership. Also, the presumption does not apply if the aircraft was brought into this state
exclusively for the purpose of repair, retrofit, or modification (hereinafter, simply “repairs”) by a
repair station certified by the Federal Aviation Administration or a manufacturer's maintenance
facility. (R&TC, § 6248(e); Cal. Code Regs., tit. 18, § 1620(b)(5)(D).)

The parties do not dispute that appellant bought the aircraft outside of California and
brought it into this state within 12 months. The next question is whether any of the other
alternate conditions applicable to aircraft are met.

The trustee created the trust in California and pursuant to California law; the trustee is a
California resident; and the mailing address for the trust is in California. There is no evidence
that appellant or trustee has a meaningful connection to any other jurisdiction. Therefore, OTA

finds that appellant was a California resident under Vehicle Code section 516, and that one of
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the alternate conditions under Regulation section 1620(b)(5)(A) has been met. The evidence
also shows that the aircraft was subject to property tax in this state during the first 12 months of
appellant’s ownership. Appellant argues that the reassessment following the June 14, 2019
crash cancelled that assessment. However, the cancellation had nothing to do with the validity
of the original assessment; it was the result of “damage or destruction caused by misfortune or
calamity” pursuant to R&TC section 170. Consequently, OTA finds that the aircraft was subject
to property tax in this state during the first 12 months of ownership, which satisfies the other
alternate conditions under Regulation section 1620(b)(5)(A). On these bases, there is a
rebuttable presumption that appellant purchased the aircraft for use in California.

Appellant argues that the presumption does not apply here because the only uses
appellant made of the aircraft in California were exempt under R&TC section 6248(a). That
statute, and the corresponding Regulation section 1620(b)(5)(D), create a tax exemption for a
particular type of use of vehicles, vessels, and aircraft in California. Statutes granting an
exemption from taxation must be reasonably, but nevertheless strictly, construed against the
taxpayer. (Standard Qil Co. v. State Bd. of Equalization (1974) 39 Cal.App.3d 766, 769-770;
Appeal of Snowflake Factory LLC, 2020-OTA-270P.) Appellant bears the burden of establishing
that all requirements for application of the exemption are met. (Appeal of Ajay Beri Corporation,
2024-0OTA-385P.) The applicable burden of proof is by a preponderance of the evidence. (Cal.
Code Regs., tit.18, § 30219(b).)

The strict construction of the exemption requires appellant to prove that it brought the
aircraft into California only for repairs and that no taxable use of the aircraft occurred here.
Here, though, appellant concedes that trustee flew the aircraft on many occasions in California.
Appellant argues that these were in the nature of test flights, purportedly necessary to assess
the effect of repairs and the functionality of the aircraft, but there is no evidence that these
alleged test flights were actually part of the repairs to the aircraft. In the absence of such proof,
OTA finds that these flights were taxable uses of the aircraft. In addition, appellant concedes
that trustee underwent flight training under the direction of a licensed instructor during many of
these flights. That flight training was also a taxable use. OTA finds that appellant made taxable
uses of the aircraft in California and that the claimed exemption, even if it was applicable to
some of appellant’s uses of the aircraft in California, did not exempt all of appellant’s uses here.

OTA has disposed of appellant’s argument regarding the presumption that the aircraft
was purchased for use in California. Appellant’s argument that the aircraft was not purchased
for use in California is also unpersuasive. Appellant states that the aircraft “was destined to be

removed from California upon completion of the restoration.” In support, appellant provided a
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letter from J. Price, of Las Vegas, Nevada, who states that the aircraft was going to be “placed
into [his] care” as soon as repairs were completed in California. The letter explains that

Mr. Price was interested in learning to fly this particular type of aircraft “or a similar aircraft if we
could not come to an agreement on N434L.” At best, this letter documents Mr. Price’s belief
that the aircraft might have been placed into his care if Mr. Price and appellant could come to an
agreement. In addition, there were weeks, if not months, during which repairs were not being
done, at least repairs that are documented in OTA’s record. OTA infers from the evidence that
during those times, the aircraft sat in its tie down space, at least when it was not being flown by
appellant’s agents (i.e., trustee or repair personnel). The evidence does not show that these
gaps in repair activity were a necessary part of the repairs. Storage is a taxable use. (R&TC,
8§ 6202(a).) OTA finds that, regardless of any presumption that may arise under R&TC

section 6248(a), the aircraft was purchased for use in California, which was the only state with
which appellant and trustee had any meaningful connection during the period of appellant’s
purchase and ownership of the aircraft, and respondent correctly assessed tax on appellant’s
use of the aircraft in California. These findings are dispositive. However, OTA will address
some of appellant’s other arguments.!

Appellant argues that it does not owe use tax because the sale of the aircraft occurred
between two private persons, and, therefore, the seller was not a “retailer.” OTA rejects this
argument. The term “retailer” includes every seller who makes any retail sale or sales of TPP
(R&TC, 8 6015(a)(1); and every person making any retail sale of an aircraft is considered a
retailer for sales and use tax purposes.® (R&TC, § 6275.) Moreover, purchasers of aircraft,
other than aircraft purchased from a person required to hold a seller’s permit, are required to
report and pay use tax to California. (Cal. Code Regs., tit. 18, § 1610(c)(2)(A); Appeal of
Snowflake Factory LLC, supra.) In this case, appellant purchased the aircraft from an out-of-
state seller who was not required to collect sales tax; therefore, use tax applies and appellant

owes the tax.

1 OTA will not address appellant’s arguments that have no legal or factual basis or are otherwise
indecipherable. These include, but are not limited to, arguments that: respondent lacks jurisdiction to
assess the use tax here; OTA cannot rely on statements made by trustee because trustee has revoked
his signature; and appellant is “tax exempt.”

2 An “aircraft” is defined as any contrivance designed for powered navigation in the air except a
rocket or missile. (R&TC, § 6274; Cal. Code Regs., tit. 18, § 1610(a)(3).)

3 Sales tax does not apply to sales of aircraft by a person not required to hold a seller's permit by
reason of the number, scope, and character of the person's sales of aircraft.
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Appellant asserts that it received oral advice from respondent to the effect that if the
Orange County assessor canceled the personal property tax assessment on the aircraft,
respondent would forgive the use tax. R&TC section 6596(a) provides that if a person's failure
to make a timely return or payment is due to the person's reasonable reliance on written advice
from respondent, the person may be relieved of the taxes, as well as any resulting penalty or
interest. In this case, appellant has not alleged that it received any written advice from
respondent. Therefore, the provisions of R&TC section 6596(a) do not apply, and there is no
comparable provision that allows relief based on oral advice. Consequently, OTA rejects this
argument.

Finally, appellant urges OTA to consider the recent U.S. Supreme Court case of Loper
Bright Enterprises v. Raimondo (2024) 603 U.S. 369 (Loper Bright) and on that basis conclude
that respondent is “without competence in interpreting or stating the law.” Appellant argues that
respondent applied an incorrect interpretation of an ambiguous statute (apparently R&TC
section 6248) or Regulation section 1620 to conclude that the exemption for repairs did not
apply. Loper Bright is about judicial deference to a federal agency’s interpretation of an
ambiguous statute. It overruled Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc.
(1984) 467 U.S. 837 (Chevron), which established a rule that allowed deference to a federal
agency’s interpretation of an ambiguous statute within the agency’s scope of authority and
expertise. California has its own standard for judicial deference, which is not based on the
Chevron test, but rather contains a three-part standard that can be considerably less deferential
to an agency’s interpretation of a statute. (See Yamaha Corp. of America v. State Boad. of
Equalization (1998) 19 Cal.4th 1, 12 (Yamaha).)* Regardless, OTA found no ambiguity in either
R&TC section 6248(e) or Regulation section 1620(b)(5)(D), and it did not grant deference to

respondent’s interpretation of either. Neither of the cited cases is applicable.

4 There is no legal authority indicating that Loper Bright has overruled Yamaha. (See Associated
General Contractors of California, Inc. v. Department of Industrial Relations (2025) 108 Cal.App.5t 243,
265, fn. 5.)

Appeal of Perry Adron McCullough Trust 6



Docusign Envelope ID: 9012FA37-BOES-4346-8789-456720147FA5 2026-OTA-121
Nonprecedential

HOLDING
Respondent correctly assessed use tax.
DISPOSITION

Respondent’s action denying appellant’s petition for redetermination is sustained.

[— DocuSigned by:

F88ACACT

Michael F. Geary
Administrative Law Judge

We concur:
Signed by: DocuSigned by:
Sunanne B. Brown %
Suzanne B. Brown Keith T. Long
Administrative Law Judge Administrative Law Judge

Date Issued: 9/2/2025
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