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OFFICE OF TAX APPEALS
STATE OF CALIFORNIA

In the Matter of the Appeal of: ) OTA Case No.: 250419229
PRODUCE JET LLC ; CDTFA Case ID: 4-739-265
)
)
)
OPINION

Representing the Parties:
For Appellant: Joseph J. Doerr, Attorney
For Respondent: Kevin B. Smith, Attorney

M. GEARY, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6561, Produce Jet LLC (appellant) appeals a decision issued by the California
Department of Tax and Fee Administration (respondent) denying appellant’s timely petition for
redetermination of a March 9, 2023 Notice of Determination (NOD) for tax of $55,560 (less a
payment/credit of $1,432.73), plus applicable interest, for the period July 1, 2019, through
June 30, 2022 (liability period).: 2

Appellant waived the right to an oral hearing and submitted the matter to the Office of
Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, title 18,
(Regulation) section 30209(a).

ISSUE

Are adjustments to the taxable measure warranted?

1 As stated below, appellant also filed a claim for refund. The Office of Tax Appeals finds no
evidence that respondent took action on that claim, though it may be deemed denied if no action was
taken within six months. (See R&TC, § 6934.)

2 The NOD was timely as to the period January 1, 2020, through June 30, 2022, because it was
issued within three years of the end of the month following each quarter within that period. (See R&TC,
§ 6487(a).) The NOD was also timely as to the period July 1, 2019, through December 31, 2019,
because appellant signed waivers that allowed respondent until April 30, 2023, to issue an NOD for the
two quarters within that period. (R&TC, § 6488.)
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FACTUAL FINDINGS

1. In 2011, Congress passed the Food Safety Modernization Act (FSMA) to advance the
national policy to develop and employ a track and trace system to prevent or mitigate
foodborne illness outbreaks and to address credible threats of serious adverse health
consequences or death to humans or animals as a result of food adulteration. (See 21
U.S.C. 88 2201 et seq.; see also 21 C.F.R. § 1.1300 et seq.) As relevant here, the law
directed the Secretary of the Food and Drug Administration (FDA) to undertake an
analysis of the FDA’s performance in foodborne illness outbreaks involving produce, and
to make recommendations “for enhanced . . . traceability.” (21 U.S.C. § 2204(f).)

2. The “produce traceability rule” is an industry standard developed through the efforts of
the Produce Traceability Initiative (PTI) to facilitate tracing fresh produce through the
supply chain from field to retailer. Since at least 2010, trade organizations and
governments have been working to develop standards and practices to facilitate
traceability.

3. The produce industry was already working on produce traceability before 2011, and
those efforts continued.® In March 2021, the PTI developed final case label and data
elements for industry use throughout the United States and Canada. The sample case
label published by the PTI contains, among other information, the state where the
produce was grown, the packing date, and a bar code to facilitate tracking and tracing.

4, After many years, the U.S. Food and Drug Administration (FDA) developed a final food
traceability rule to implement FSMA section 204. The FDA established a
January 20, 2026 compliance date for that rule. That date has only recently been
postponed for 30 months, until July 20, 2028.

Appellant is a manufacturer and retailer of computerized labeling systems.

Appellant sold labelling systems and blank labels to California growers and packers of
fresh produce. While software and hardware (a camera) are included in the taxable
measure, the parties agree that only the sales of labels are at issue in this appeal.

7. The labeling systems generally were incorporated into existing packaging systems and

used high speed cameras to identify the fresh produce being packaged. The labeling

3 The evidence includes letters from many produce buyers supporting the use of an
industry-approved label, and a March 26, 2010 letter from The Kroger Company requests that by
September 30, 2010, every case of produce bears a PTI-approved traceability label.
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systems then printed information on the labels and attached the labels to the packing
container.

The labels contained, among other information, the state where the produce was grown,
the packing date, and a bar code to facilitate tracking the produce and tracing it back to
the packer. The labels also may have identified the produce by type, grade, net weight
and/or count, and may have contained other information. The labels did not contain
price or shipping information (i.e., buyer's name and ship-to address).

At least eight of appellant’s customers provided written statements to the effect that:
appellant’s labeling system is used to comply with state and federal standards and
customer specifications regarding produce traceability; and large customers will not
purchase the produce if the labels are not attached; and the labels are for the use of
produce buyers.

For the liability period, appellant reported total sales of $3,640,720 and took deductions
for sales for resale of $350,211, nontaxable labor of $986,984, and partial exemptions
for farm equipment and machinery (partial exemption(s)) totaling $2,301,372, thus
reporting taxable transactions totaling $2,153.

In a January 12, 2023 memorandum, respondent’s Audit and Information Section (AIS)
responded to the audit team’s request for assistance determining whether appellant’s
labeling systems qualified for the partial exemption. The memorandum contains the
following statements:

e If the PTI label is considered sold with the product, then we would
generally consider the equipment used to apply the PTI label as being
part of the packaging of agricultural products for shipment. This would
mean it is a qualified activity under Regulation [section] 1533.1,
subdivision (b)(5). If the PTI label is not considered sold with the product,
and is used by the seller, we would generally consider the equipment to
be used for administrative purposes under Regulation [section] 1533.1,
subdivision (b)(1)(A).“

¢ While the PTI label contains the product type and weight (both of these
are on the produce package box even if there is no PTI label), the PTI
label also contains information relevant to identify and track the produce
product for inventory and recall purposes. This information is entered into
software maintained by the packer for their own purposes. This is the
primary usage for the PTI labels by industry.

4 Respondent’s evidence sometimes uses the term “product” when it appears that respondent

intended to use the term “produce.” When quoting or referring to respondent’s argument and evidence,
this Opinion will use the term respondent used.
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e Since the majority of the information included on the PTI labels are used
for tracking purposes and are used with the software system that is sold
with the equipment, we believe that the PTI labels are more similar to a
price tag or shipping tag under Regulation [section] 1589
subdivision (c)(1) in that the packer makes a use of the label prior to the
product being delivered to the customer, and that the product type and
weight mentioned in the annotations above are incidental.®

12. Upon audit, respondent identified several errors, only one of which is contested in this
appeal: disallowed claimed partial exemptions measured by $704,208 determined by
statistical analysis.®

13. On January 31, 2023, appellant filed a claim for refund of $281.12, or such other amount
as may be established, in tax, interest, and penalty in connection with returns filed for
the liability period. The asserted basis for the claim was “differences in recorded and
reported taxable sales as revealed in the audit.”

14, On March 9, 2023, respondent issued the NOD to appellant.

15. Appellant filed a timely petition for redetermination contesting the NOD.

16. The parties participated in an appeals conference as part of respondent’s internal
appeals process. The sole issue presented in that appeal was whether sales of the
tangible personal property (TPP) in question were exempt or excluded from tax.

17. On March 13, 2025, respondent issued its decision denying appellant’s petition for
redetermination.’

18. This timely appeal to OTA followed.
DISCUSSION

California imposes sales tax on retail sales of TPP in this state measured by the

retailer’s gross receipts, unless the sale is specifically exempt or excluded from taxation by

5 The AIS memorandum cites several sales and use tax annotations in support of its conclusions.
An annotation is a summary of a legal ruling by or opinion of respondent’s legal department. (Cal. Code
Regs., tit. 18, § 35101(a)(1).) Annotations do not have the force or effect of law. (lbid.) Nevertheless,
OTA may consider and afford some weight to an annotation. (See, e.g., Appeal of Martinez Steel
Corporation, 2020-OTA-074P.) OTA found none of the cited annotations to be supportive of respondent’s
position, and they will not be discussed further in this Opinion.

6 Respondent also determined overclaimed partial exemption measured by $3,525 and
disallowed claimed nontaxable sales of $381, but these are not contested by appellant. Appellant also
does not contest the audit methodology. Appellant contests only whether its sales of labels were exempt
or excluded from tax.

” The decision does not mention the claim for refund; and OTA'’s file contains no information

regarding action that respondent took on the claim, though it would have been deemed denied on
July 31, 2023, if respondent took no action on it by then. (See R&TC, 8§ 6934.)
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statute. (R&TC, 88 6012, 6051.) For the purpose of the proper administration of the Sales and
Use Tax Law and to prevent the evasion of the sales tax, the law presumes that all gross
receipts are subject to tax until the contrary is established. (R&TC, § 6091.) It is the retailer's
responsibility to maintain complete and accurate records to support reported amounts and to
make them available for examination. (R&TC, 88 7053, 7054; Cal. Code Regs., tit. 18,

8§ 1698(b)(1).)

If respondent is not satisfied with the amount of tax reported by the taxpayer, or in the
case of a failure to file a return, respondent may determine the amount required to be paid on
the basis of any information which is in its possession or may come into its possession. (R&TC,
88 6481, 6511.) Inthe case of an appeal, respondent has a minimal, initial burden of showing
that its determination was reasonable and rational. (Appeal of Talavera, 2020-OTA-022P.)
Once respondent has met its initial burden, the burden of proof shifts to the taxpayer to
establish that a result differing from respondent’s determination is warranted. (lbid.)
Unsupported assertions are not sufficient to satisfy a taxpayer’s burden of proof. (lbid.) Tax
exclusions and exemptions are to be strictly construed against the taxpayer, who bears the
burden of also proving entitlement to a claimed exemption or exclusion by a preponderance of
the evidence. (Appeal of Owens-Brockway Glass Container, Inc., 2019-OTA-158P.)

The AIS memorandum upon which respondent relies analyzes two possible bases for
allowing an adjustment to the taxable measure: the exclusion for containers and labels
provided by Regulation section 1589; and the partial exemption under R&TC section 6356.5 and
Regulation section 1533.1.

As relevant here, tax does not apply to the sale of labels if the purchaser affixes them to
nonreturnable containers of property to be sold, or to returnable containers of such property if a
new label is affixed to the container each time it is refilled. (Cal. Code Regs., tit. 18,

§ 1589(b)(2)(B).) Regulation section 1589(b)(2)(B) gives several examples of such containers,
including fruit boxes and packing cases.

The AIS memorandum states that the labels were more similar to a price tag or shipping
tag under Regulation section 1589(c)(1) in that: (1) packers made use of the label prior to
delivery of the produce to the buyer; and (2) the product type and weight mentioned in the
annotations cited in the memorandum were merely incidental. Respondent’s decision only
briefly mentions Regulation section 1589, stating that respondent’s reliance on Regulation 1589
was an incorrect approach; the decision finds that the correct approach involves an analysis to
determine whether the sales qualified for the partial exemption under Regulation section 1533.1.

OTA disagrees.
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OTA finds that the produce that was packed into the containers to which the subject
labels were affixed was exempt from tax (see R&TC, § 6359(a), (b)(1)). The evidence shows
that the containers to which these labels were affixed were all constructed of recyclable
cardboard and were almost certainly nonreturnable. Respondent has not argued otherwise, but
even if it had so argued, it is more likely than not that if the containers were reused, new labels
would have to be affixed to the containers to comply with the produce traceability rule.® (See
Cal. Code Regs., tit. 18, § 1589(b)(2)(B).) Under either scenario, sales of the labels to the
purchasers who affixed them to the containers would not be subject to tax. (Ibid.)

Regulation section 1589(c) discusses particular applications of tax to labels. Price tags,
shipping tags, and advertising matter used in connection with the sale of property are subject to
tax. (Cal. Code Regs., tit. 18, § 1589(c)(1).) OTA finds no evidence to support the AIS
memorandum’s conclusion that the labels were more like price tags or shipping tags. OTA finds
that the labels at issue were not price tags, shipping tags, or advertising matter. They were
blank when sold but destined to contain important information about the produce (e.g., where it
was grown and when and by whom it was packed) that was intended to facilitate tracking and
tracing the produce in the event of a foodborne iliness outbreak. (See 21 U.S.C.8§ 2204(f).)
Labels containing such information may have been used by the packers that affixed them to
containers to communicate information about the produce to others downstream in the supply
chain, but the affixed labels are not for the use of the packer as much as they are for the use of
downstream buyers and sellers, and public health organizations who may need the information
to preserve public health and save lives.

Based on the foregoing, OTA finds that appellant’s sales of labels were exempt from tax
pursuant to Regulation section 1589(b)(2)(B). Because only the sales of labels are at issue in
this appeal, this finding is dispositive.® However, out of an abundance of caution, this Opinion
will continue the analysis.

R&TC section 6356.5(a) partially exempts from sales and use taxes the sale, storage,

and use of farm equipment and machinery (and parts) purchased by a qualified person to be

8 Regulation section 1589(b)(2)(B) specifically mentions fruit boxes and packing cases used by
growers and packers.

® The decision specifically finds that the labeling system is designed primarily to be used in the
administration and management of the user’s operations and does not qualify as farm equipment and
machinery. However, the decision was not adverse to appellant regarding that issue because only the
sales of labels are at issue in this appeal. Therefore, OTA lacks authority to consider in this appeal
whether the partial exemption extends to equipment and software sold by appellant. (See Cal. Code
Regs., tit. 18, 8 30103(b)(1)(A).) Also, OTA does not issue advisory opinions. (Cal. Code Regs., tit. 18,
§ 30104(i).)
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used primarily in producing and harvesting agricultural products. (See also Cal. Code Regs.,
tit. 18, § 1533.1(a).) Producing and harvesting agricultural products includes the packaging of
agricultural products for shipment. (Cal. Code Regs., tit. 18, § 1533.1(b)(5).) “Farm equipment
and machinery” means implements of husbandry, which include any new or used tool, machine,
equipment, appliance, device, or apparatus used in the conduct of agricultural operations,
except where such items are intended for sale in the ordinary course of business. (R&TC,

§ 6356.5(b)(2); Cal. Code Regs., tit. 18, § 1533.1(b)(1)(A).) However, it does not include TPP
primarily used in the administration, management, or marketing of a qualified person's
operations, or TPP that is, without limitation, a supply item not used in producing or harvesting
agricultural products.l® (Cal. Code Regs., tit. 18, § 1533.1(b)(1)(A).)

For a retailer to claim the partial exemption, the qualified person who purchases or
leases qualified property from an in-state retailer (or from an out-of-state retailer obligated to
collect use tax) must provide the retailer with a partial exemption certificate. (Cal. Code Regs.,
tit. 18, 8§ 1533.1(c)(1).) If the retailer timely and in good faith takes a partial exemption certificate
from a qualified person, the partial exemption certificate relieves the retailer from the liability for
the sales tax subject to exemption (or the duty of collecting the use tax subject to exemption).
(Ibid.) A seller will be presumed to have taken a partial exemption certificate in good faith in the
absence of evidence to the contrary. (Cal. Code Regs., tit. 18, § 1533.1(c)(5).)

The AIS memorandum states:

If the PTI label is considered sold with the product, then we would generally
consider the equipment used to apply the PTI label as being part of the
packaging of agricultural products for shipment. This would mean it is a qualified
activity under Regulation 1533.1, subdivision (b)(5). If the PTI label is not
considered sold with the product, and is used by the seller, we would generally
consider the equipment to be used for administrative purposes under Regulation
1533.1, subdivision (b)(1)(A).

It goes on to conclude that, with the exception of “incidental” information regarding product type
and weight, the information contained on the labels was intended to facilitate tracking and
tracing, which is primarily “for inventory and recall purposes” of the packer, and not for the
benefit of the purchasers of the produce. The memorandum then cites annotations dealing with
Regulation 1589 and states:

Since the majority of the information included on the PTI labels are used for
tracking purposes and are used with the software system that is sold with the
equipment, we believe that the PTI labels are more similar to a price tag or
shipping tag under Regulation [section 1589(c)(1)] in that the packer makes a
use of the label prior to the product being delivered to the customer, and that the

10 Examples of “supply items” are shop towels, cleaning agents, hand cleaners, and chemicals.
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product type and weight mentioned in the annotations above are incidental. . . .
Under these circumstances, the PTI labels are being first used by the packer’s
own purposes of internal tracking of the produce packages. As such, we believe
the labeling system is considered to be used for administration purposes as
provided in Regulation [section 1533.1(b)(1)(A)], and does not qualify for the
partial sales and use tax exemption for farm equipment and machinery.

The decision concluded that the labeling system and labels do not qualify as farm
equipment or machinery. It also found that the labels are not used primarily in a qualified
activity and “serve no function in qualifying uses such as . . . the packaging of agricultural
products for shipment.”

Here, there is no question that appellant’s customers were persons qualified to claim the
partial exemption. Respondent does not argue otherwise. Therefore, this requirement is
satisfied.

R&TC section 6356.5 creates a partial exemption for “implements of husbandry, as
defined in [R&TC section] 411.” R&TC section 411 defines “implements of husbandry” to
include, but not be limited to, “any tool, machine, equipment, appliance, device or apparatus
used in the conduct of agricultural operations, except where such implements are intended for
sale in the ordinary course of business.” While the implementing regulation expands on the
definition to more clearly include equipment and devices used to operate, control, or regulate
machinery, such as computers, data processing equipment, and computer software, Regulation
section 1533.1(b)(1)(A) retains the requirement that the TPP not be a “supply item” or intended
for sale in the ordinary course of business. OTA finds that the labels sold by appellant were
intended for sale in the ordinary course of business, at least in the sense that they were
attached to nonreturnable containers of produce. Therefore, the clear language of the statute
and regulation does not extend the partial exemption to the labels.

The audit working papers show that respondent’s calculation of the disallowed claimed
partial exemption included revenue from transactions other than sales of labels, including
reimbursed shipping charges, delivery and installation charges, and sales of other kinds of TPP
(software on disc and a camera). It is also possible that the calculation included labels that
were not used for the qualified purpose described above.!* Thus, it will be necessary for
respondent to perform a reaudit to calculate an appropriate adjustment and refund (subject to a

timely claim for refund).

11 Some of respondent’s schedule lines describe the TPP as “QR tally stickers” or “tally labels.”
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HOLDING
Adjustments to the taxable measure are warranted.
DISPOSITION

Respondent’s action denying appellant’s petition for redetermination is overruled, and

respondent is directed to do a reaudit consistent with this Opinion.

DocuSigned by:

MichaelF.
Administrative Law Judge

We concur:
DocuSigned by: DocuSigned by:
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Andrew Wong Josh Aldrich
Administrative Law Judge Administrative Law Judge
Date Issued: 12/29/2025
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