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OFFICE OF TAXAPPEALS
STATE OF CALIFORNIA

In the Matter of the Appeal of: ) OTA Case No.: 240415871
DTFA ID: 3-717-764
R. BISHOP, g CDTFA Case ID: 3-717-76
dba Bloomin’ Remedies g
)
OPINION
Representing the Parties:
For Appellant: Victor Kawana, Representative
For Respondent: Jason Parker, Chief of Headquarters Ops.

K. WILSON, Hearing Officer: Pursuant to Revenue and Taxation Code (R&TC)
section 6561, R. Bishop (appellant) appeals a decision issued by respondent California
Department of Tax and Fee Administration (CDTFA) denying, in part, appellant’'s administrative
protest of a Notice of Determination (NOD) issued on July 12, 2021.> The NOD is for tax of
$632,541, plus interest, and a failure-to-file penalty of $63,254.06 for the period
October 1, 2019, through December 31, 2020 (liability period).

Pursuant to R&TC section 6565, an additional 10 percent penalty of $63,254.10 was
added to the NOD for appellant’s failure to timely pay the NOD before August 11, 2021, when it
became final (finality penalty). Pursuant to R&TC section 6833, CDTFA assessed a collection
cost recovery fee (CRF) of $950 on November 12, 2021, to reimburse its costs for collection of
the unpaid liability.

CDTFA prepared a reaudit to recalculate unreported taxable sales by adjusting the
average number of customers, which will reduce the tax to $546,764 with corresponding
reductions to interest and the penalties.

Appellant waived the right to an oral hearing; therefore, the matter was submitted to the
Office of Tax Appeals (OTA) on the written record pursuant to California Code of Regulations,
title 18, section 30209(a).

1 Under regulations promulgated by CDTFA, if a taxpayer files a petition for redetermination after
the 30-day period authorized in R&TC section 6561 expires, CDTFA may accept it as an administrative
(i.e., late) protest; however, such an appeal does not qualify as a valid petition for redetermination. (Cal.
Code Regs, tit. 18, § 35019.)
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ISSUES?

1. Whether appellant owned the business during the liability period, and whether appellant
is liable for the unreported audited taxable sales.

2. Whether additional adjustments to the measure of unreported taxable sales are
warranted.
3. Whether OTA has jurisdiction to address an alleged violation of due process.

FACTUAL FINDINGS

1. On or about April 22, 2020, CDTFA searched its internal taxpayer information system
based on information obtained from Weedmaps.® CDTFA discovered that the business,
Bloomin’ Remedies, was operating without a seller's permit. CDTFA also found that the
business did not have a California Bureau of Cannabis Control (BCC) retail cannabis
license. CDTFA performed a Google search that confirmed the business location, a
website for the business, an email address, an Instagram page, and reviews on Yelp.
CDTFA'’s preliminary research indicated that cannabis items sold by the business
included, but not limited to, flowers,* edibles, and concentrates ranging in price from
$13 to $200. The stated business hours on Yelp were from 8:00 a.m. to 12:00 a.m.
daily.

2. CDTFA visited the business location and performed observation site tests on two days.
On Wednesday, August 5, 2020, CDTFA observed the business from 10:00 a.m. to
11:00 a.m., recording 21 persons entering the business, and from 3:15 p.m. to 4:15 p.m.,
recording 41 persons entering the business. On Thursday, August 13, 2020, CDTFA
observed the business from 9:00 a.m. to 10:00 a.m., recording 30 persons entering the
business, and from 3:35 p.m. to 4:45 p.m., recording 26 persons entering the business.
For the four hours, CDTFA computed an average of 29.5 (118 customers + 4 hours)

customers per hour entering the business.

2 Appellant disputed the failure-to-file penalty, finality penalty, collection cost recovery fee, and
interest in his administrative protest with CDTFA. However, appellant did not raise any issues with
respect to the failure-to-file penalty, finality penalty, collection cost recover fee, or interest on appeal here.
Accordingly, OTA does not address them further.

3 Weedmaps is a website that allows users to search for cannabis dispensaries by location. The
website provides information about cannabis dispensaries, such as business location, business hours,
menus, pricing, and customer reviews.

4 “Cannabis flowers” means the flowers of the plant Cannabis sativa L. that have been harvested,

dried, trimmed or untrimmed, and cured, and prior to any processing whereby the plant material is
transformed into a concentrate or an edible or topical product. (Cal. Code Regs., tit. 18, § 3700(a)(3).)
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3. On August 13, 2020, CDTFA issued a Demand to Furnish Information to the
lessor/landlord of the business location. In response, the landlord provided a copy of a
rental application dated November 6, 2019, and a lease agreement dated
November 13, 2019, both bearing what appears to be appellant’s signature. The lease
agreement indicates the term began on November 13, 2019, and identifies appellant as
the tenant and the sole use of the premises as “Retail CBD/Hemp.” The landlord also
provided a copy of appellant’s California identification card. In addition, the lease
required that any potential sublessee to submit to the landlord an application and credit
information and if approved, the sublessee would sign a separate written agreement with
landlord and tenant.

4, On August 27, 2020, CDTFA issued a Notice to Furnish Information to Southern
California Edison (SCE) for the business location. In response, SCE provided a
declaration of Custodian of Records executed on October 7, 2020, and account
information identifying appellant as the customer operating a retail business. The
account information indicated that the turn-on date for electrical service was
November 22, 2019, and the account was active.

5. On October 27, 2020, CDTFA sent a letter to appellant at the business address stating
that he was operating a business that sold cannabis without a seller’s permit and
explaining the requirements for complying with the sales and use tax and cannabis
excise tax.

6. CDTFA'’s internal taxpayer information system showed that appellant held a seller's
permit for a similar business located in Anaheim, California, with a start date of
November 10, 2017. CDTFA added the Bloomington location to the existing account
with a start date of November 13, 2019.5

7. Due to appellant’s unresponsiveness to requests from CDTFA, CDTFA was unable to
obtain any books and records for the liability period.

8. CDTFA examined the types of products that were sold as listed on Weedmaps for the
business and decided to base the average sale per person on the average price of one-
eighth ounce of flower. Using the advertised sales prices of one-eighth ounce of flower
from Weedmaps, CDTFA computed an average sale per person of $41.67 ($1,125 + 27

items).

5 CDTFA reports that it appeared that the Anaheim location had not operated and was closed on
the account. By Notice of Revocation dated October 19, 2021, CDTFA notified appellant that his seller’s
permit had been revoked due to his failure to file sales and use tax returns (SUTRS).
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Based on the published hours, the business was open daily for 16 hours per day. Thus,
CDTFA multiplied the number of hours appellant operated per day by the average
number of customers per hour and by the average sales per person to compute average
sales per day of $19,667 (rounded).®

For each quarter in the liability period, CDTFA multiplied the number of days (415 days
total for November 13, 2019, through December 31, 2020) by the average daily sales of
$19,667 to compute audited taxable sales of $8,161,805, which represented the
measure of unreported taxable sales since appellant did not file SUTRs.

CDTFA prepared a Field Billing Order (FBO) results letter dated July 9, 2021, based on
the aforementioned examination.

CDTFA issued an NOD to appellant on July 12, 2021, with a tax liability of $632,541,
plus applicable interest, and a 10 percent failure-to-file penalty of $63,254.06.

Since appellant did not file a petition for redetermination or pay the tax within 30 days of
the NOD, the liability became final, and CDTFA added a finality penalty of $63,254.10.
CDTFA issued to appellant a November 12, 2021 Notice of Collection Fee imposing a
collection cost recovery fee in the amount of $950 because of appellant’s failure to pay
(or timely enter into an installment payment plan to pay) the liability asserted against him
in the NOD.

Appellant filed a petition for redetermination on or about April 8, 2022, asserting that he
was not involved in the business at issue, which CDTFA accepted as an administrative
protest of the NOD.

CDTFA held an appeals conference with appellant on July 18, 2023. CDTFA
subsequently issued a Decision dated December 11, 2023, finding an adjustment was
warranted to address the limited number of hours in CDTFA’s observation test. CDTFA
also concluded that not every person who entered the business would make a purchase.
Thus, CDTFA ordered a reaudit to recalculate unreported taxable sales by reducing the
average number of customers per hour by 15 percent but otherwise denied appellant’s

administrative protest.

per day.

616 hours per day x 29.5 customers per hour x $41.67 average sale per person = $19,668 sales

7 CDTFA uses an FBO examination to recommend an additional tax liability using procedures that

are not as comprehensive as those used in a regular audit. (CDTFA Audit Manual, 88 0213.01, 0201.09.)
While CDTFA'’s audit and procedure manuals provide relevant information to the public and OTA may
look to them for guidance, they are not law and do not have the force or effect of law. (Appeal of Micelle
Laboratories, Inc., 2020-OTA-290P.)
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17. CDTFA prepared a reaudit, which reduced the measure of unreported taxable sales by
$1,106,805, from $8,161,805 to $7,055,000, and reduced the determined tax and
penalties accordingly. CDTFA prepared a revised FBO results letter dated
February 7, 2024, reflecting the reaudit adjustments.

18. By letter dated March 11, 2024, CDTFA notified appellant that it had made the
adjustments in accordance with its Decision.

19. Appellant timely appealed to OTA.
DISCUSSION

Issue 1: Whether appellant owned the business at issue during the liability period, and whether

appellant is liable for the unreported audited taxable sales.

Every person engaged in the business of selling (or leasing under a lease defined as a
sale in R&TC section 6006(g)) tangible personal property of a kind the gross receipts from the
retail sale of which are required to be included in the measure of the sales tax, and only a
person actively so engaged, is required to hold a seller’s permit for each place of business in
this state at which transactions relating to sales are customarily negotiated with their customers.
(Cal. Code Regs., tit. 18, § 1699(a).)

California imposes a sales tax on a retailer’s retail sales in this state of tangible personal
property, measured by the retailer’s gross receipts, unless the sale is specifically exempt or
excluded from taxation by statute. (R&TC, § 6051.) A “retailer” is defined, as relevant here, as
a seller who makes any retail sale or sales of tangible personal property. (R&TC, § 6015(a)(1).)
A “seller” includes every person engaged in the business of selling tangible personal property of
a kind the gross receipts from the retail sale of which are required to be included in the measure
of sales tax. (R&TC, § 6014.)

Appellant contends that he has never been an owner or operator of the Bloomin’
Remedies business and that he was induced to enter into a sublease agreement of the
business location. Appellant asserts that “the sole evidence that conclusively establishes any
relationship whatsoever between [appellant] and the Bloomin’ Remedies business is the
Commercial Lease.” Appellant states that he has filed a police report in connection with the
unauthorized use of his identifying information (driver’s license and social security number) and
argues that the evidence (Anaheim location seller's permit and SCE utility account) that CDTFA
has relied upon cannot positively verify appellant as the applicant for the seller’'s permit or utility

account.
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During CDTFA’s agency-level appeals process, appellant argued that a “recruiter”
named D. Little asked him to lease the location and sublease to Mr. Little for $250 over the
lease payment. However, appellant has not provided any evidence that he entered into a
sublease agreement and received payments in connection with the alleged sublease
arrangement. Appellant has not indicated when he allegedly discovered that his identifying
information was being fraudulently used and has not provided a copy of the police report he
claims to have filed. Appellant has not shown that he has taken other actions consistent with
notifying affected parties of the alleged fraud such as terminating the lease, informing SCE that
the utility account in his name was fraudulently opened, or notifying the credit bureaus of the
identity theft. Accordingly, OTA finds that appellant’s assertion, that his only involvement was
the obtaining of the lease, to be unpersuasive.

The rental application and lease agreement appear to be signed by appellant on
November 6, 2019, and November 13, 2019, respectively, and the lease term began on
November 13, 2019. For his administrative protest, appellant submitted copies of his personal
bank statements for September 2019 through December 2020. However, appellant has not
identified any payments received in connection with the alleged sublease arrangement in these
bank statements.

Appellant states that his representative, during the agency-level appeals conference,
was retained to represent several other individuals unrelated to appellant with nearly identical
fact patterns and the representative was aware of other attorneys who were representing clients
before CDTFA who had been duped into similar sublease arrangements. Appellant argues that
CDTFA erred in not considering these other similar cases.

Appellant has not provided any evidence to substantiate his claim that there are others
who were similarly deceived. However, the existence of similar incidents does not establish that
appellant did not own or operate the business in question. Even if appellant identified other
taxpayers, CDTFA is prohibited from disclosing other taxpayer information to third parties
because that information is confidential. (See R&TC, § 7056.) Accordingly, OTA finds that this
argument lacks merit.

Furthermore, appellant has been inconsistent in his explanations of the alleged sublease
arrangement and why he was not the owner of Bloomin’ Remedies.

Here, appellant asserts that he was contacted by a person in 2017 who advised
appellant that he could earn income for leasing a retail commercial property and subleasing it to
a business for $250 per month greater than the monthly lease payment. Appellant stated he

received the monthly sublease payments from the latter half of 2017 through 2018. Appellant
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also stated that he was required to provide his social security number and copy of his driver’s
license to an unnamed person. Appellant contends that unknown to him, this person used
appellant’s personal information to obtain a seller’s permit and utility account.

During CDTFA’s audit examination, appellant submitted a copy of an affidavit dated
March 24, 2021, that he sent to a CDTFA representative regarding an inquiry about a friend’s
involvement with a cannabis business. Appellant asserted that beginning in the spring of 2017,
he and the friend became “professional subtenant landlords for the leasing of commercial
cannabis dispensaries” but were not involved in the cannabis sales of the sublessee. Appellant
also provided screen shots of various text messages with the friend between February 24, 2017,
through November 8, 2017, and December 7, 2018, requesting the friend’s driver’s license and
social security number, setting up the utilities, payments to the friend for the store, and providing
the friend with cannabis products for personal use.

For his April 8, 2022 administrative protest, appellant submitted a work timeline for the
period October 1, 2019, through June 8, 2020, and argued during the CDTFA agency-level
appeal that he worked full-time as an employee for other businesses and would not have the
time or ability to run a cannabis business. Appellant contended that he was a retired veteran
receiving disability benefits, had no formal higher education, and did not have the mental
capacity to operate a cannabis business.

In a letter dated April 19, 2022, appellant asserted that the signature on the lease
obtained was not appellant’s signature. In an August 11, 2022 letter, appellant asserted that a
fellow veteran recruited appellant to provide his credit backing for a cannabis dispensary
operator of the business.

At the CDTFA agency-level appeals conference, appellant also asserted that a
“recruiter” paid appellant a monthly fee of $250 during the latter half of 2017 through 2018 in
exchange for taking on the year-long $15,000 per month commercial lease and subletting to the
recruiter. Appellant asserted that the only connection he had with the business was the
sublease arrangement.

Appellant’s explanations regarding his involvement in the business have been
contradictory and, thus, lack credibility. Appellant references 2017 and 2018 events, which
predate the liability period. Additionally, appellant has not provided sufficient evidence in
support of his claims. OTA finds appellant’s unsupported contention, that in 2017 he was
deceived into entering into a lease/sublease for the business location, to be unpersuasive.
Except as otherwise specifically provided by law, the burden of proof is upon the appellant as to
all issues of fact. (Cal. Code Regs, tit. 18, § 30219(a).)
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Here, the available evidence shows that the rental agreement, the lease, and the utilities
were in appellant’'s name. Despite the requirements of the lease,? appellant has not provided
any credible evidence that a sublease occurred. Further, appellant’s conflicting and inconsistent
explanations are unpersuasive. In addition, appellant held a seller’s permit for a cannabis
business that operated close to the business at issue. Accordingly, OTA concludes that
appellant was the owner of the business and is liable for any taxes, interest, penalties, and fees

incurred in relation to the liability period.

Issue 2: Whether additional adjustments to the measure of unreported taxable sales are

warranted.

California imposes sales tax on a retailer’s retail sales of tangible personal property sold
in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or
excluded from taxation by statute. (R&TC, 88§ 6012, 6051.) For the purpose of the proper
administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax, the
law presumes that all gross receipts are subject to tax until the contrary is established. (R&TC,
8§ 6091.) Itis the retailer's responsibility to maintain complete and accurate records to support
reported amounts and to make them available for examination. (R&TC, 88 7053, 7054, Cal.
Code Regs., tit. 18, § 1698(b)(1).)

If CDTFA is not satisfied with the amount of tax reported by the taxpayer, or in the case
of a failure to file a return, CDTFA may determine the amount required to be paid on the basis of
any information which is in its possession or may come into its possession. (R&TC, 88§ 6481,
6511.) Inthe case of an appeal, CDTFA has a minimal, initial burden of showing that its
determination was reasonable and rational. (Appeal of Talavera, 2020-OTA-022P.) Once
CDTFA has met its initial burden, the burden of proof shifts to the taxpayer to establish that a
result differing from CDTFA’s determination is warranted. (lbid.) Unsupported assertions are
not sufficient to satisfy a taxpayer’s burden of proof. (lbid.)

In the absence of books and records, CDTFA computed an estimated liability based on
three factors: (1) an estimated average purchase amount per customer based on information
obtained by CDTFA and CDTFA’s experience with comparable businesses; (2) an estimated
number of customers per hour based on CDTFA'’s observations of appellant’s business; and
(3) the number of hours the business operated based on information obtained by CDTFA. OTA
previously concluded the above approach was reasonable and rational. (See Appeal of AMG
Care Collective, 2020-OTA-173P.)

8 See the last sentence in Factual Finding 3.
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Moreover, despite the lack of records from appellant, CDTFA conceded that the
observation test did not sufficiently represent the days and hours that the business was open
during the liability period and ordered a five percent reduction to the average number of
customers per hour. CDTFA also ordered a 10 percent reduction to account for persons who
entered the business but did not make a purchase. Thus, OTA finds that CDTFA has met its
initial burden to show that its determination was reasonable and rational. Therefore, the burden
of proof shifts to appellant to show errors in the audit.

Appellant contends that the computation of audited taxable sales is flawed. Appellant
argues that a minimum sample size of 100 hours (6.25 16-hour days) for the field observations
was required to produce meaningful results.® As noted above, CDTFA already made an
adjustment to the number of customers per hour for the limited number of hours observed.
Appellant has not provided any evidence in his appeal here to substantiate any additional
reduction to the computation of audited taxable sales. To satisfy its burden of proof, a taxpayer
must prove both: (1) that the tax assessment is incorrect; and (2) the proper amount of tax.
(Appeal of AMG Care Collective, supra.) Thus, appellant’s argument provides no basis from
which a more accurate determination could be made. CDTFA computed audited taxable sales
based on the best-available evidence, which is reasonable and rational. As appellant has not
met his burden of proof, OTA concludes that no further adjustments are warranted.

Issue 3: Whether OTA has jurisdiction to address an alleged violation of due process.

Appellant argues that CDTFA’s failure to request or inspect the cannabis licensing and
permit records is evidence of “grossly negligent conduct and irreparably prejudicial to
[appellant].” Relying on Brady v. Maryland, (1963) 3737 U.S. 83, appellant asserts, “Upon
learning of a business engaged in the ongoing operation of a criminal enterprise (the illegal
sales and distribution of Cannabis to the general public), the CDTFA field auditor would have
had a duty to notify law enforcement which would have likely resulted in preservation of
evidence favorable to [appellant].” Appellant cites various other court cases in support of his
assertion that CDTFA had an obligation to preserve evidence. Further appellant asserts, “The
CDTFA field auditors’ failure to even attempt to obtain definitive evidence of the actual
ownership of Bloomin Remedies would be a relevant fact in this case, potentially demonstrating
the CDTFA'’s inappropriate bias toward [appellant], and/or misconduct in connection with the

execution of its investigation in the matter.”

° Appellant references the Harvard Business Review, A Refresher on Statistical Significance,
February 16, 2016.
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Contrary to appellant’s assertion, CDTFA searched its internal taxpayer information
system and found that the business, Bloomin’ Remedies, was operating without a seller’s
permit. CDTFA also found that the business did not have a BCC retail cannabis license.
CDTFA performed a Google search that confirmed the business location, a website for the
business, an email address, an Instagram page, and reviews on Yelp. CDTFA identified
appellant through its preliminary research, which also revealed that appellant held a seller’s
permit for a similar business. Accordingly, OTA finds appellant’s assertion, that CDTFA failed to
request or inspect the cannabis licensing and permit records, lacks merit.

Appellant has not identified any requirement or duty for CDTFA to notify law
enforcement if an illegal activity is identified during its examination, nor does OTA know of such.
Further, appellant has not identified what relevant evidence CDTFA failed to preserve or how
that evidence would support appellant’s contentions. The court cases appellant cited deal with
due process issues. OTA is not a court. (Gov. Code, § 15672.) In general, except where the
violation affects the adequacy of a naotice, the validity of an action from which a timely appeal
was made, or the amount at issue in the appeal, OTA is without jurisdiction to consider whether
appellant is entitled to a remedy for CDTFA’s actual or alleged violation of any substantive or
procedural right. (Cal. Code Regs., tit. 18, § 30104(e).) Accordingly, OTA does not have
jurisdiction to consider the alleged due process violations raised by appellant.
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HOLDINGS
1. Appellant owned the business during the liability period, and thus, is liable for the
unreported audited taxable sales.
No further adjustments to the measure of unreported taxable sales are warranted.
3.

OTA does not have jurisdiction to address the alleged violations of due process.
DISPOSITION

CDTFA’s action in reducing the determined measure of tax to $7,055,000 but otherwise
denying the administrative protest is sustained.

Signed by:
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Kim Wilson

Hearing Officer

We concur:
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