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Sacranento, California, Wednesday, February 18, 2026

1:35 p. m

JUDGE LEUNG This is the Appeal of Ful zele
and Satarkar, the docket nunber is 240716600. Today's

date is February 18th. It is approximately 1:35 in the

af t er noon.

WIl the parties please introduce thensel ves

starting with the Appellants.

MR. GORROD: WIliam Gorrod -
representative for the Appellants.

JUDGE LEUNG  Thank you. For
Boar d?

MR, XIAO Lawrence Xi ao for
Boar d.

- WIIliam Gorrod,

Franchi se Tax

t he Franchi se Tax

M5. SWAIN: Good afternoon, Judge, Ellen Swain

for the Franchi se Tax Board.

JUDGE LEUNG Welcone to all.

Bef ore we get

started, the exhibits were submtted to OTA prior to

today's hearing. The Appellants submt

ted Exhibits 1

and 2, without -- without -- without objection fromthe

Franchi se Tax Board. They wll be adm
record.

(Appellant's Exhibits 1

tted into the

and 2 were

Kennedy Court Reporters,
800. 231. 2682
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admtted into evidence.)
JUDGE LEUNG  Franchi se Tax Board submtted
Exhibits A through G as in George, w thout objection,
and they, too, will be admtted into the record.
(Respondent's Exhibits A through G were
admtted into evidence.)
JUDGE LEUNG We have a total of about 75
m nutes for today's hearing. Thirty for the Appellants,
and 25 for the Franchise Tax Board. And the Appellants
get five mnutes at the end for rebuttal, should they
choose to decide to use those extra five m nutes.
Any questions, M. CGorrod?
MR. GORROD: No questions, Judge.
JUDGE LEUNG M. Xi ao?
MR. XIAO No questions.
JUDGE LEUNG  Ckay.

M. Gorrod, you can start.

PRESENTATI ON
MR. GORROD: Thank you. So for the 2020 tax
year, the taxpayer Satarkar, Fulzele, who's -- who is at
i ssue here and his wfe, M. Satarkar, appeal the -- the
notice of action, which we included as Exhibit 1, which
proposed additional tax and interest totaling $623, 093,
whi ch i ncluded $541,517 of tax plus additional interest

Kennedy Court Reporters, Inc.
800. 231. 2682
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t hat was conput ed through May 30t h, 2024.

To summari ze, the taxpayers were California
residents through 2018, which is stipulated for 2018 and
becane California non-residents in 2019. And it
stipulated that they were California non-residents for
the 2020 tax year, which is at issue here.

The notice of action erroneously proposes
adjustnents attributable to the -- as purported by the
FTB instal l nent sale from 2018 when the taxpayers were
California residents, which the FTB assert should be
South California source inconme in 2020.

This earnout is properly characterized as
unvested property subject to a substantial risk of
forecl osure, which was vested and properly recognized in
2020 when the taxpayers were Texas residents and
California non-residents. As such, that incone fromthe
ear nout paynent, which was recognized in 2020, is not
California sourced incone.

And so the -- the primary issue here is -- is
fundanental | y whether this earnout paynent constituted
an installment sale as purported by the FTB or was
unvested property substantial -- subject to a
substantial risk of forfeiture, which -- which vested
and -- and the risk of forfeiture |apsed in 2020 when it

was recogni zed by the taxpayers as nonresi dence.

Kennedy Court Reporters, Inc.
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In -- in the alternative, that is determ ned
to be an installnment sale, which we believe it should
not. There's a secondary issue of whether that
install ment sale would' ve acquired a set situs in Texas
rather than California, as such be non California source
i ncone.

So for -- for a background of the facts from
2014 to 2018, the taxpayers for California residents
filed joint California resident returns. M. Ful zele
co-founded and was the CEO of a conpany called d oud

Lending. It had a prior name M- FLEX incorporated, but

we'll refer to it throughout as C oud Lendi ng.
In -- in October 20 -- October 16th, 2018,
which we'll call the nerger date, C oud Lending was

acquired by @ Software for $105 mllion pursuant to a
nerger agreenent. That nerger agreenent, which we'll
refer to as the agreenent we submtted as Exhibit 2.

The acquirer 2 was -- was headquartered in
Austin, Texas. And as part of the transacti on,
M. Ful zele was required to work at that headquarters in
Texas to continue to manage C oud Lending. He -- he was
required to nove to Austin and -- and nmanage C oud
Lendi ng as the general manager through 2020.

Under the ternms of that transaction @ was

required to deposit 10% of the purchase price,

Kennedy Court Reporters, Inc.
800. 231. 2682
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$10, 500, 000 in an escrow fund that was not subject to
the clains of any creditors. And that's referenced in
the -- 1'Il refer to that, the nmerger agreenent Exhibit
2 as the agreenent Section 2. 1.

Under the terns of that agreenent, all of the
equity holders sold their shares -- their shares in
the -- in the preexisting entity Coud Lending in
exchange for cash, which is not an issue here, and an
ear nout paynent, which is an issue here which was --
whi ch would result in paynents to only in the event that
Cl oud Lending reached certain targets for which to
di scuss later. And that's provided in the agreenent
Sections 2.6 and 2.14.

So qualification for these earnout paynents
was based on C oud Lending, achieving what they called
an ARR run rate, which essentially was a -- a certain
| evel of recurring contractual subscriptions and
portfolio fee invoices on two certain neasurenent dates
of June 30th, 2019, and March 31st, 2020.

|f they -- if those neasurenents were not net,
then there was -- there was no earnout paynent at al
due, and the taxpayer would receive nothing. There was
a sliding scale whereby certain targets were net.

There were paynents to the overall recipients

of the -- of the earnout property ranging from20 to 40

Kennedy Court Reporters, Inc.
800. 231. 2682



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

mllion. M. Fulzele was a smaller portion of that and
capped at the 40 mllion.

And so if these targets were net as of these
measur enent dates of June 30 -- 19 and March 31st, 2020,
whi ch had sone procedures for the actual payout, which
"1l discuss later, then @2 would be required to make
t hose earnout paynents. And that's provided again in
agreenent Section 2.14. And these conditions were the
sane for paynent of the earnout were the sane for al
equity hol ders.

So in 2018, at the tine of the transaction,
M. Ful zel e recogni zed approximtely -- a gain of
approximately 10.7 or 8 million on the sale of his stock
in Coud Lending for cash. That's not an issue here.
What is at issue is here is if he recognized that and
paid California tax on it as a resident. What's an
i ssue here is solely the earnout.

So fromthe transaction date on Cctober 16t h,
2018, he took about two nonths off, and none of these
facts are in dispute. W -- | don't think we've had any
factual disputes in -- in either of the briefs.

He traveled to Dubai on vacation with his
famly for approximtely two nonths, and then began
enpl oynent with Q2 in Austin, Texas in Decenber 2018.
And during that period begi nning of Decenber 18, he

Kennedy Court Reporters, Inc.
800. 231. 2682
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traveled significantly to Texas to work on the
integration of Cloud Lending with Q2.

He began his enploynent there in m d- Decenber
2018, and then on February 19th, 2019 -- so
approximately two nonths later -- M. -- the -- the
t axpayers and their children noved to Texas and
establ i shed Texas domicile February 19th, 2019.

And he continued to performthe services for
@ and Coud Lending entirely from Texas fromthe date
of that nove until he left the conpany on Decenber 15th,
2020.

So in 2020, doud Lending achieved certain ARR
run rate targets and the -- all of the equity hol ders,
i ncluding M. Ful zel e, becane entitled to the Earnout
paynents. So he received -- in 2020, he received a
total of 4,334,568 of paynents, which included
$1, 345,586 on May 1st, 2020, based on the first ARR run
nmeasur enment date of June 30th, 2019, and just under $3,
$2, 988,092 on July 2nd, 2020, based on the ARR
measur enment date of March 31st, 2020.

So begi nning February 1st, February 19th,
2019, it's undisputed that they were California
non-residents. This is stipulated for 2020, which is
the only tax year at issue here. Accordingly, they did

not have source incone and did not file a California

Kennedy Court Reporters, Inc.
800. 231. 2682
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return.

The FTBs proposed adjustnent is based on a
characterization of this earnout as an installnment sale
under I RC 453. The FTB contends that because M.

Ful zel e was a California resident in 2018, and it
characterizes this as an installnment sale. W believe
incorrectly that this -- that the subsequent paynents
under the earnout were California' s sourced incone to
M. Fulzele as a non-resident in 2020.

For the reasons |I'll go through here shortly,
the earnouts properly characterized as unvested property
subject to a substantial risk of foreclosure, which was
properly vested in recognizing inconme in 2020 when the
t axpayers were California non-residents. And
accordi ngly, because that intangible property vested was
recogni zed in 2020 was not California' s source inconme to
an extent.

And | think it's hel pful here, we included the
brief to go through sone, an overview of kind of the
federal tax requirenments, and | think | RC Section 83
provi des sone significant guidance on what it nmeans to
have a substantial risk of forfeiture and when property
IS recogni zed.

And we referenced in the brief, but I'Il refer

the -- the OTAto IRS revenue ruling 2007-49, which was

Kennedy Court Reporters, Inc.
800. 231. 2682
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a merger sale transaction where an acquiring corporation
acquired half of an enpl oyee's vested stock and acquired
corporation for cash, simlar to our case and the other
hal f for unvested stock in the acquiring corporation.

So the enpl oyee had vested stock in the original
corporation, the acquiring corporation simlar to ours,
paid cash for sone of that stock and gave unvested stock
in the new conpany.

The IRS determ ned that that unvested stock
was taxable at the tinme when it becane substantially
vested and was no | onger subject to a substantial risk
of a forfeiture, which unquestionably recogni zes here
that it's possible to i npose vesting restrictions on
property like the earnout at the tinme of the nerger.

That could run for sone period of tine after that.

In addition to California's conformance with
Section 83, California also conforns with | RC 409- A,
whi ch has an addition -- addition to tax for certain
deferred conpensation. The federal edition is 20% and
the California is 5% But California conforns in all
ot her substantial respects, and the overarching
principle of 409-A is that incone is recognized when the
t axpayer, when there's a right to receive the incone
wi t hout a substantial risk of forfeiture.

And if the -- if the certain requirenents are

Kennedy Court Reporters, Inc.
800. 231. 2682
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not satisfied, which one in part is having all equity
hol ders have the sane ternms, then there's this addition
to tax for both California and Federal tax purposes.

And under -- under the regulations to 409-A,
1.409-A-3_ 154-A. The tinme period of deferral was
treated at the beginning on the date when the property
becanme not -- no |longer subject to a substantial risk of
forfeiture

And so the inportant -- inportant point here
to be made is that when there are persons who previously
sol d vested stock at the tine of nerger, and those
vesting restrictions delay recognition of that incone
fromthe -- until the date of vesting, that's when the
i ncone is recognized is when those vesting restrictions
| apse.

The FTB has -- has asserted that this is an
i nstall nent sal e under | RC 453. Under | RC 453, an
installnment sale is a disposition of property where
there's at | east one paynent received after the close of
t he taxable year in which the disposition occurred.
That's 453-Bl.

And under installnment sale, the incone is
recogni zed in the proportion of the gross profit bears
to the anmount received in that year to the tota

contract price, which will be inportant as |'ll discuss

Kennedy Court Reporters, Inc.
800. 231. 2682
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in a mnute.

So for our California non-resident sourcing
requirenments, California conforns to the Interna
Revenue Code for these tax years as of January 1st,
2015. And for non-residents -- non-residents are
subject to California tax to the extent of California
source incone.

The California conformty includes conformty

with the timng for taxation of stock and other equity

conpensation and -- and those vesting restrictions and
the -- the lapse for the tine of recognition of
respect ed.

So to the extent an equity hol der was not
working in California during the vesting period,
California generally does not inpose California incone
tax on that equity.

Now, for a non-resident incone fromintangible
property such as fixed shares of stock in a corporation
it's taxable to a non-resident as California source
inconme only if that intangible property has acquired a
situs in California, which Section 17952-C of the
regul ati ons provides, there's a situs in California if
it'"s localized for it in another state, if it's
| ocalized in connection with the business, trade or

prof essi on of the state.

Kennedy Court Reporters, Inc.
800. 231. 2682
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So it is substantial use and value attached to
and becone an asset of the business trade or profession
of the state.

And so for installnent sales under a regular
under Section -- California revenue taxation code
7952-D. | -- | apologize, that's the regul ation.
Regul ati on 7952-D, provides the exanple that if a
California resident sells intangible property of the
install ment nmethod and substance becones a non-resident.

Any gain attributed whether those install nent
paynents is California s source incone absent of
busi ness situs is exception, which -- which goes to this
-- the -- the second point here of if we're -- in the
alternative that would determ ned to be install nent
sale, this site is provision becones inportant.

So what these requirenents do not address is
where there's new vesting restrictions inposed on
property after the effective date of the sale as we have
her e.

And I'"II -- 1I"Il refer the OTA to be the case
which we cited in the brief of 2009 Mal os Fam |y Trust,
whi ch dealt with situsing the business of intangible
property goodwi Il in that case, and provided that where
t he taxpayer extends his activities with respect to the

intangi bles to avail hinself of the protection and

Kennedy Court Reporters, Inc.
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benefit of the laws of the state such as to bring his
personal property within the reach of the tax gathering.

There -- the reason for a single place of
taxation no |longer exists. And so a taxpayer no mssile
on one state carrying business on another is subject to
tax based on the val ue intangi bl es used there.

So here, as |'ve nentioned, | think that for
California purposes, the guidance that we have rel ated
to Section 83 property is under Publication 1004 --
1004, which provides for restrict certain types of
conpensation such as restricted stock are all ocated
based on the California for a non-resident based on the
California work days fromthe grant date to the best
dat e.

So under the exanple provided, if a California
resi dent purchased stock subject to a substantial risk
of forfeiture for a four-year period and subsequently
becane a California non-resident, the -- the gain on
that restricted stock would be allocated based on
California work days to total work days w thin that
grant to vest period.

And so based on those federal and California
requi renments and the California conformty with those
federal requirenents, this earnout is not California's

source inconme to any extent because it was inproperly

Kennedy Court Reporters, Inc.
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included in inconme when it was becane fixed and
det erm nabl e i nvested in 2020.

So under Section 2.1 of the agreenent -- of
t he nerger agreenent, the earnout was funded with escrow
funds that 2 deposited and all equity hol ders were
treated the sane, and so under 409-A, which they
conported with, this was not deferred conpensation until
there was a |lift of a substantial risk of forfeiture,
whi ch happened at the tinme C oud Lending achi eved the
ARR run rate targets on those two neasurenent dates.

Accordingly, the -- the earnout was properly
vested. These two paynents were properly vested |nclude
income by M. Fulzele in 2020 at the date of the
earnouts paynents are the earliest 15 days prior to
each, pursuant to 2.14 of the agreenent when they becane
no | onger subject to a substantial risk of forfeiture.
And again, |I'll reference revenue ruling 2007-49.

The FTB, as | nentioned to the assert, this is
install ment paynment, the FTB's brief notably goes off
t he assunption that this was an installnent paynent
wi t hout any anal ysis what soever of IRC - first
determnation that it is an installnment paynent which we
di sagree w th.

They do note that Section 510 of the agreenent

refers to a deferred contingent purpose price eligible

Kennedy Court Reporters, Inc.
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is the | anguage used for installnent treatnent under
453. However, this isn't like a normal install nment
agreenent because this earnout was subject to a
substantial risk of forfeiture if these targets were not
met .

I f Cloud Lending didn't neet these certain
targets, then there could have been no paynent
what soever or w dely varied anounts of paynents.

And inportantly, under installnent sale, that
al l ocation of any gain based on the proportion of the
paynent received to the total contract price would be
I npossi bl e here, where there's no way to know what the
total paynent would be for either of the earnout
paynents.

And so | think there are a couple other points
related to the FTB's argunent on the install nent
treatnment. First, the FTB notably the agreenent is --
is somewhat inprecise in referring to the transaction
being eligible for installnent treatnent. They al so
refer to retention consideration, the agreenent as
nmer ger consi deration rather than conpensation, which is
what it should actually be referred to as.

And | think the point is that for federa
pur poses, ultimtely the meaning of that provision in

the agreenent is the sane if the earnout is deferred and

Kennedy Court Reporters, Inc.
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recogni zed at the tine of the earnout paynents, if any.

And in addition, it sinply states that they're
eligible for it for installnment treatnent. And the
terms of that agreenent can't nodify the correct
characterization here, which is that it's unvested
properly -- property subject to a substantial risk of
forfeiture in 2018 and was properly recognized in 2020
when t hose earnouts were vested.

And so, again, |I'll note that the FTBs bri ef
has no proof, no support, or analysis whatsoever for its
determ nation that this is an IR 50 -- | RC 453
installment sale. And unlike any typical install nent
sal e, these earnout paynents were not fixed and
determ nable at the tinme of the nerger and were
conpletely subject to risk of forfeiture if those ARR
run rates were not achieved.

And so depending on the -- the conpany's
performance, M. Ful zel e could have received absol utely
no anount paynents or -- or w dely bearing anount
somewher e between the m ni mrum and the maxi num dependi ng
on how C oud Lendi ng perforned.

Further, his managenent activities, he was
resi dent of Texas, his managenent activities were based
in Texas for 2 a -- a Texas headquarter and base

conpany neasured based on the Texas operation of this

Kennedy Court Reporters, Inc.
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Texas headquarter conpany.

And so |'d also point the OTA to the FTBs
opening brief, which incorrectly states, "The Appellants
sold their stock -- when the Appellants sold their
stock, they were no | onger owners and there was not hi ng
remaining to vest."

And is previously provided. That's just
incorrect. This earnout was entirely contingent on
achieving these run rate targets. And there was no
guar ant ee what soever that M. Ful zele would actually
receive an earn out paynment or if he did what the anmount
of those earn out paynments would be. And so these --

t hese paynents were clearly unvested and subject to a
substantial risk of foreclosure contrary to the FTB
brief.

And | think this incorrect factual
characteri zation of them as vested determ ned paynents
| eads to their incorrect conclusion that this is an
instal |l mrent sal e under 453.

| also highlight that the FTB reference --
brief references BARAM Monte, which is -- that case
isn't -- is wholly msplaced here as in applicable
because it is all based on the assunption that this
wasn't -- that -- that was an installnent sale, whether

the -- whether the arrangenent there in between the
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t axpayer's change of residency and the treatnent of that
install ment sale, there wasn't an issue in that case of
whet her this was actually an install nent sale.

And so here again, this earnout was entirely
conti ngent on C oud Lending, achieving these ARR run
rate targets, which happened in 2020 when M. Ful zele
was a non-resident. And -- and so again, as a
non-resident at the tine, this was properly vested and
recogni zed, none of this is California' s source incone
to the taxpayers as non-residents.

To the extent that there -- that the OTA
determnes that there is any California source incone,
then it is still required to be allocated based on the
portion attributable to California and based on the FTB
gui dance avail abl e.

VWiile -- while we believe that none of this
gain should be eligible to California based on
publ i cation 1004, which interprets regulation 17951-5,
the appropriate allocation would be based on the -- the
portion of M. Fulzele working California fromthe
period of grant to the period of vest. 1've -- |'ve
given an exanples wwth the timng of that in the brief
on page 10 of our opening brief.

But to summarize, for the first earnout

paynment received in My, 2020 or -- or determ ne 15 days
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before that under the agreenent, the grant to this
period woul d be Cctober 16th, 2018 until late April,
2020, which is approximtely 18 nonths.

And during that, he worked approxi mately one
nmonth in California for m d-Decenber 2019 until February
18t h, 2019. So one 18th of that $1, 345,586 or
approxi mately $74, 755 would be California' s source
i ncome, even under an allocation nethod, which we
believe is incorrect.

For the second earnout paynent of $2,988, 982,
whi ch vested in July 2020 or 15 days before the period
of grant to vest would be Cctober 16th, 2018 until |ate
June, 2020. So approximately 20 nonths.

And during that period, he again worked
approxi mately one nonth out of that 20 nonths in
California, which would result in one 20th of that
anount, even under the theory being attributed to
California, which would be $149,449 in California source
I ncome.

And so again, while -- while the appropriate
characteri zations of the entire gain is not California
source inconme, because it was vested recogni zed in 2020,
even in this alternative to sonme sort of allocation as
necessary, it would be a total of approximtely $224, 204

based on that one nonth work during each of those
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granted vest peri ods.

And so lastly inthe -- n -- in the
alternative that the OTA determ nes that the FBTs
characterization as an installnment sale should be
uphel d, which we believe it should not.

Thi s earnout was intangi ble property that had
a situs in Texas. M. Fulzele was required to work for
@ in Texas. He was a Texas resident. Al of his
managenent activities were perforned in Texas and were
really driving an integral to C oud Lendi ng, achieving
those run rate targets and | ess than earnout paynents.

And accordingly, that earnout, which was
property based on this Texas based conpany achi eving
these certain targets acquired a business situs in
California and consistent with -- even in the
alternative that this is an installnment sale that earn
-- the earnout acquired a business situs in Texas and
again is not California source incone.

So in sum just to recap, this was unvested
property subject to a substantial risk of foreclosure in
2018 and was vested in 2020. Accordingly, since the
taxpayers were in California, non-residents in 2020,
this was not California -- California's source incone.

And even in the alternative that there's some

all ocation as necessary, it should be based on the
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1/ 18th or one 20th allocation ratio for its tine in
California during that period. And again, in the
alternative that this is determned to be an install nent
sal e, which the taxpayer believes it should not, that

i ntangi bl e property acquire in Texas situs and again, is
not California. That's all we have.

JUDGE LEUNG Thank you M. Gorrod.

Judge Le, any questions for Appellant.

JUDGE LE: Yeah. Question. | believe you
stated that M. Ful zele was required to work at
headquarter in Texas, is there anything you can point
out in our record that would show that -- prove that
st at enent ?

MR. GORROD: The -- the enploynent agree --

t he enpl oynent offer an enpl oynent agreenent do not
specifically provide that, but @ was headquartered in
Austin, and he was required to go there as the general
manager of the conpany | eadi ng the nmanagenent of the
conpany. He was the co-founder and CEO of the acquired
conpany.

And so that, | mean -- that was the
arrangenent and they were negotiated. So it's not
provided in the offer letter, but he did actually nove,
he and his famly to Texas to work there on February

19t h, 2019, and that's, you know, undi sput ed.
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JUDGE LE: Thank you. Another question. Say,
hypot hetically, he didn't work for @ in Texas, would he
still be entitled to the earnout?

MR GORROD: |If he would, yes. If they
achieved the run rate targets. | nean, | think w thout
his participation, it's near inpossible that the conpany
woul d' ve achi eved those targets.

He was continuing to run the conpany simlar
to the capacity they did it before the acquisition, but
his residence in Texas assum ng that he could do a good
job and drive the conpany to neet those targets wasn't
-- wasn't, you know, a condition of receiving or no.

JUDGE LE: Thank you.

MR. GORROD: Does that answer your question?

JUDGE LE: It does. No further questions at
this tinme. Thank you.

JUDGE LEUNG  Judge Lanbert?

JUDGE LAMBERT: | have no questions at this
time. Thanks.

JUDGE LEUNG I'Il hold ny questions. [I'l]
have Franchi se Tax Board do their presentation first.

M. Xiao, 25 m nutes.

PRESENTATI ON
MR. XIAO Thank you. M nane's Law ence.
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|'m together with Ellen Swain, who represent the
Franchi se Tax Board. So Ellen has already stated the
general facts and the main issue, which is consistent
with what we have. W pretty nuch agreed with all these
t hi ngs.

So today "Il -- I"Il present too many points.
First, 1'll denonstrate that the correct | egal
characterization of the earnout paynent of approxinately
$4.3 mllion is proceeds froman installing sale of
st ock and not conpensation for services.

Second, | wll show that under California |aw,
the characterization of this incone was fixed to code
2018. So just repeating the background agai n,

M. Ful zele, he was the founder of C oud Lending, Inc.
The core transaction here is the 2018 acqui sition of
Cloud Lending, Inc. by @ Software, which is governed by
t he nerger agreenent.

In 2018, M. Ful zele sold his entire stake,
which is the zero basis founder stock as part of this
nmerger agreenent. It is undisputed that that Appellants
for California residents in 2018, the year the stock
sal e occurred and upon subsequently becane non-residents
of California after the sale

As part of this nerger, M. Ful zel e received

an initial paynment of over $10 mllion in 2018 with a
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stock and he correctly reported that on his 2018
California resident incone tax return. The nerger
agreenent al so created the possibility for future
contingent earnout paynents, which is the paynents that
issued in this appeal for 2020.

So crucially, after the stock sale after
Cct ober 16th, 2018, M. Ful zel e took approxinmately two
nmont hs off traveling to Dubai on vacation with his
famly, and then he began vacation -- begin enpl oynent
wth @ in Austin, Texas in Decenber of 2018. This
shows a clean and cl ear break between the stock sale and
the start of this subsequent enploynent with @
Sof t war e.

M. Ful zel e recei ved the earnout paynents in
2020. The payi ng agent JP Mrgan Chase Bank issued two
form 1099 is two app account in 2020 for a total of
approximately $4.3 mllion in these or off paynment, sone
on issue here.

The Appellants did not file the 2020 i ncone
tax return to the 2020 tax year. However, appellant's
federal tax return transcript shows that Appellants
received or reported the full earnout paynments in the
amount of about $4.3 mllion for federal purposes as
long termcapital gains. So this anmount is paynent for

the sale stocks in 2018 and is not conpensation for work
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per f or med.

FTBs assessnment of this incone as California
source incone is a direct application of |aw under
California Code Regul ations Section 7952-D. This incone
is directly achievable to the disposition of stock that
occurred in 2018 when Appellants were California
resi dence.

Appel lants are trying to classify this given
this invested conpensation to apply Internal Revenue
Code Section 73, but determning issue here is that the
stock they sold resulted being capital gains not and is
not paynent for work perforned. As was clarified
earlier, the work that was perfornmed in 2019 and 2020
was not a condition to receive the conpensation fromthe
ear nout paynents.

So this fund stock is separate from
conpensation. The arm-- the earnout paynents were
originated fromthe sale of appellant's zero basis fund
stock. It's not fromenploynent in relation to the
performnce of services and I RC Sections 83 and 409- A do
not apply here because those provisions are specifically
based on conpensation given exchange for the performance
of services.

The capital gain inconme received in 2020 was

paynment for the sale of stock which occurred in 2018,
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and it was conpany's separate from his enpl oynent
agreenent with @ Software.

The record establishes that M. Ful zel e was
paid for his services through a separate enpl oynent
agreenent (@ Software, and he began that enpl oynent
after a two-nonth break in Dubai follow ng the stock
sale. So the earnout paynent was not necessary for, and
it wasn't intended to be conpensation for services
relating to his enploynent agreenent. Furthernore,

M. Ful zele's contract with 2 had a separate retention
provi sion under Section 7 for severance, confirmng that
an earnout paynent was not tied to enpl oynent.

Thi s provision established a distinct
negotiated that -- that the parties thenselves agreed to
in the nmerger agreenent and this as deferred conti ngent
purchase price installnment sal e under Section 453 for
t ax purposes.

Furthernore, the statutory definition of an
install ment sale under |IRC Section 453-Bl1 is disposition
of property where at | east one paynent is to be received
after the close of the taxable year, which the
di sposition occurs.

The disposition of property in this case took
place in 2018 and the paynents were received in 2020 two

years subsequent to the tax -- taxable year disposition.

Kennedy Court Reporters, Inc.
800. 231. 2682

30



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

Consequently, the paynents accountants received in 2020
while directly under the definition of stock sal e under
| RC Section 453, which is a precise provision with
reference to in the governi ng nmerger agreenent.

This incone is sourced to the state of
California. The sourcing of this inconme is governed by
California Code of Regulation Title 18, Section 7952.
This regul ati on provides a clear objective standard that
the source of gain fromthe sale of intentional personal
property, such as corporate stock is determ ned at the
time the sale occurs.

Section 7952-D, reads, "The source of gains
and | osses fromthe sale or other disposition of
i ntangi bl e personal property is determned at the tine
of the sale or disposition of that property.”

For exanple, if a California resident sells
i ntangi bl e personal properties, such stocks, under the
install ment nmethod and subsequently becones a
non-resident, any |later recognized gain attributable to
any install nment paynent receipts relating to that sale
will be sourced to California absent the business side
of excepti on.

The fact that this case fits directly within
this regul ations framework, the sal e happened while

t axpayers were living in California. M. Fulzele sold
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off his stock to Q2 Software in 2018 when he and his
wife were both California residents. The source is
fixed at the tinme of sale under California Code
Regul ati ons Section 7952-D.

The -- the structure of this continuing
service is conpletely separate fromresident purchase
price defined in the nerger agreenent. The presence of
t he dedi cated conpensation and retention package in the
enpl oynent contract denonstrates that the earnout
paynment was by party's own design paynent for the sel
st ocks and not conpensation for future services.

In addition, there's also no risk of statutory
risk of forfeiture as was argued. Appellant is arguing
that the installnment paynent faced a substantial risk of
forfeiture because the anmobunt could have zero fund.

This was a straightforward business risk
dependent on the acquire conpany's financial performance
and its achievenent of ARR run rate targets. This risk
does not neet the statutory definition of a substanti al
risk of forfeiture.

Under forfeiture regulation Section 1.83-3, a
substantial risk of forfeiture exists only if rise in
transfer property are conditioned directly or indirectly
upon the future performance or non-perfornmance of

substantial services by any person or upon a substanti al
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possibility of future forfeiture relating to a purpose
of the transfer. This is also confirned at the appeal
of the bill, 2020-CO0TA-198-P, which situs |IRC Section
83- Al and 83-C1.

Gross incone is recogni zed when property
rights of transferable or not subject to a substantial
risk of forfeiture. A substantial risk of forfeiture
specifically exists where the property price are
condi tioned upon future performance of substanti al
services by any individual.

The ARR rendering in the nerger agreenent are
purely a financial netric for the conpany itself. It's
not a condition related to the retention or the
performance of substantial services.

Furt hernore, the anount of Appellants
initially negotiated stock sale paynent in 2018 of over
$10 mllion conpared to the 2020 paynents of about $4
mllion underm nes the claimthat the remain shoul d
constituted a substantial risk of forfeiture tied to
t hat service.

Finally, contingent paynents are covered by
installing several rules. Appellants assertion that the
earnout paynents not qualify as the install nent sal es
due to the anount being entirely contingent.

This argunent is directly contradicted by
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| nternal Revenue Code Section 453 Act 8, which
explicitly addresses contingent paynents within the
install ment sale framework. This section specifically
i ncludes that the fair market value of any paynents
whi ch are contingent as to anount as fall under

i nstall ment sal es.

The contingency is used to deternine the
transaction's value and it is not a condition precedent
for the sal es conpletion or the paynent investing.
Critically, the parties, the funds change resi dence
occurred in 2019 all by receipt of paynents in 2020,
foll owed by the recei pt of paynents regul ation.

This excluded that if a California resident
sells tangi ble property using a sale | ater becones
arrest and he recognize from |l ater paynments remain
source of California.

THE REPORTER: |'msorry. Can you sl ow down,
pl ease?

MR XIAO O course.

THE REPORTER: Thank you.

MR. XIAO So the source of the incone was
| ocked to California in 2018 when the sale was
conpleted. And the fact that these paynents were does
not change to the source, it just neans that purchase

price was paid in different stages.
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Appel lant failed to prove intangible asset
acquired legal is business in Texas, and they claimthat
mast er gai ned the Texas business situs solely because of
t he enpl oy taxes, contradi cts governing | egal
principles, appellant bears the burden of proof, which
t hey have not net.

In the personal opinion, the appeal person,
73- SE- 069 dictates that many enploynment or job duties
Wi thin the state do not establish business situs for
i ntangi bl e asset. The taxpayer's claimrelies
excl usively unenpl oynent that failed to satisfy t
bur den.

So in conclusion, the |abel evidence
denonstrates that the earnout paynents nust be
characteri zed as install nent paynents for stock solely
in 2018, not conpensation for services. This is
substantiated by first nmerger agreenent explicitly
defining the transaction as the installing sale and the
| RC Section 453,

Two, Appellants reporting incone fromthe
installing sale on their federal tax return as long term
capital gains. And three, the fact that ARR had a
separate enploynent agreenment with 2, which provided
di stinct conpensati on package, retention provision, and

term nation calls.
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Consequently, the incone source of California
under the clear and objective situs of Code Regul ations
Title 18, Section 7952-D.

The source of gain fromthe disposition intent
personal property is determned at the tinme of the sale.
Because the disposition occurred in 2018, while
Appel l ants were California residents, the source is
fixed to California.

The subsequent change of residency and work

are not relevant to determ ne the source of this inconme.

Therefore, | respect the request account action in its
entirety. 1'd be happy to take any questions. Thank
you.

JUDGE LEUNG  Thank you, M. Xiao. Judge
Lanbert, any questions for Franchise?

JUDCE LAMBERT: | have no -- | have no
guestions. Thanks.

JUDGE LEUNG  Ckay. Thank you Judge Le?

JUDGE LE: Yeah. | -- | believe you stated
that the facts are not in dispute in this case. | just
want to confirmthat's what you said.

MR XIAO Yes. The facts are not in dispute
for --

M5. SWAIN:  Judge, we do dispute the -- the --

the facts about the install nent paynent. Obviously,
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we're not in agreenent. | think that's for centra
contention. | think that M. Xi ao was descri bing, you
know, the facts that led up to the -- the tine of the
sale and the tinme of changi ng residency and sourcing,
because | think that that is obviously an issue that can
be very contentious as to when soneone ceases being a
resident in this case. W -- both parties agree on the
timng of -- of those things happening, but that's when
we depart in terns of our factual agreenent. Thank you
for the clarification.

JUDGE LE: Thank you. Another question. FTB
That has to be submtted, Exhibit E. s there a
particul ar page or line item nunber that you want us to
ook at? | just want to clarify on what FTB said that
particul ar --

MR. XIAO Absolutely.

JUDGE LEUNG  Judge Le, federal transcript,
right?

JUDGE LE: Yeah, the transcript.

M5. SWAIN:  Judge, in Exhibit E, we see the
conpensation. When you |ook first, | think your
transcript -- aren't the easiest things to -- to -- to
-- to read. But when you first |ook on the -- the
anount of incone, which is on page 1, approximtely,

three quarters down the page under the header, the bold
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Bat es header incone, it says wages, salaries, just et
cet era.

That's $1.468 million, which tracks what his
wages were and the services that he provided during the
tax year. But when you switch to page 9 and you see
Schedul e D capital gains and |osses, it starts at the
bottom of the page. You see |long-termcapital gain and
| osses, which then begins on page 7, which total s that
long termcapital gain reported of $4.334 mllion, which
i s the conbi ned anount of those installnment paynents.
And that was what we were hoping to show.

JUDGE LE: Thank you. No further questions.

JUDGE LEUNG  Thank you Judge Le. M. Xi ao,
one quick question at this point. You cited S-B-A
decision in 2020. What is the exact citation,

2020- OTA-183. \What was that?

MR XIAO The bill or the S B-

JUDGE LEUNG  The OTA decision that you said.

MR XIAO So that would be the appeal of the
bill. 2020-OTA -- 198-P

JUDGE LEUNG  198-P. Thank you.

M. Gorrod, five mnutes for rebuttal.

MR, GORROD: Sure. Thank you. | guess first
| would just like to -- | -- | appreciate that the FTB
agrees that these paynents are contingent. | think
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would like to clarify that we are -- we're not -- we're
not asserting that this was an exchange for services.

This was not, this was an exchange of vested
stock and the predecessor conpany or unvested -- an
unvest ed earnout paynent, which is property, unvested
earnout paynent to be paid by the acquiring conmpany. So
we're not -- we're not necessarily, this was an exchange
for services.

W were referencing Section 83 and 49-A, which
have a substantial interpretation of what it neans to
have a substantial risk of forfeiture and the timng for
recognition of incone. And so the -- the really salient
point here is that that inconme is recognized when that
risk of forfeiture | apsed when it becane fixed and
determ nable in 2020.

But we're just to clarify, we are not
asserting that this was conpensation for services. This
was properly, capital gain from property when that

announce is paid in 2020.

| do -- | do want to reiterate that obviously
the -- | don't understand the -- how the FTB asserts
that there was no risk of forfeiture and that the -- the

-- those ARR run rate neasurenent goals were not a
condition when if they weren't met, the taxpayer

woul d' ve received absolutely nothing. And this is the

Kennedy Court Reporters, Inc.
800. 231. 2682

39



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

-- this is the first instance.

The FTB's brief was just based on the
assunption there was an installnment sale. There was
absol utely no anal ysis what soever for its position that
this was an installnent sale. And simlarly, the brief
didn't respond. And | think we had interpreted as not
di sputing that there was a business site in Texas that
wasn't, was addressed in our first brief, and they was
conpletely absent fromthe FTB' S opening brief.

And so, you know, | just -- | just reiterate
that we disagree with the FTB on those points. And to
the extent that the OTA finds those persuasive, we -- we
respect -- respectfully request the opportunity to
submt, you know, additional briefing on those points.

If -- if the FTB agrees it's not necessary
because -- apologize if the OTA agrees that this is not
necessary because it's properly characterized as
recogni zed in 2020, then obviously that's not necessary.

And | would also just point out that those
provisions in -- with contingencies in -- in 453 are due
to differences in an anmount that have to be clarified,
not -- not a -- not the sort of -- not the sort of
potential paynent where it's, it's conpletely up in the
air, whether if, or the anobunt that will be received as

we have here.
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So, again, I'd just like to -- to sumari ze
that this was properly unvested properly, properly
subject to a substantial risk of forfeiture. The FTB
has agreed that it's -- that it's contingent and
accordingly, it was properly recognized in 2020 and was
not an installnment agreenent.

And then in the alternative that there is sone
California source incone required, we believe it's
required to be allocated based on those the grant vested
is provided in our brief based on those dates and/or
that property is acquired in Texas site consist with the
t wo.

JUDGE LEUNG  Thank you M. GCorrod.

Final round of questioning. Judge Lee.

JUDGE LE: No further questions. Thank you
both for your presentation today.

JUDGE LEUNG  Judge Lanbert?

JUDGE LAMBERT: | have no questi ons.

JUDGE LEUNG |'ve got a few questions. A
guestion I'mgoing to go start. For the Franchi se Tax
Board, you nentioned there are provisions in RC 453
regardi ng contingencies, isn't that nore with respect to
how to value the install nent agreenent, whether you
value it at fair market than the tinme of sale versus

sone | ater value when the final paynent is nade versus
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sone ot her way of neasuring the anount of consideration?
O is that nore of a just saying that even you have a
contingency, it is still nonetheless a install nent
agreenent or installnment paynent?

M5. SWAIN:  Judge, if | may. The -- the
paynents thenselves, the -- the fact that he's going to
have future paynments was contenplated in the merger
agreenent, and, specifically, under -- under Exhibit E

It says the -- in the option term nation
agreenent, it says, you know, "Part of your
consideration for the sale of your vested options is our
future paynents."

What -- what is contingent is what the anount
that would be calculated at -- at the tine. And that
creates the installnent sale and the fact that yes,
you're going to get a paynent, but we're going to base
that on the netrics of -- of what the conpany's
performance is in that year, sets the actual anount.

It's a calculation, which in our position is
t hat when you read that -- you read, Section 8-B, which
you were just quoting off 453 to say, "okay, when we
have this situation where contingent as to the anount.
So that does not for still the installnment paynent
treat nent under these circunstances.

JUDGE LEUNG  So for purposes of this

Kennedy Court Reporters, Inc.
800. 231. 2682

42



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

particul ar appeal under the contingency provisions of
453, FTB is going to accept whatever anounts get paid
out to the taxpayer in the year of paynent. That would
be the val ue.

M5. SWAIN:. In the year -- excuse ne, in the
year of paynent of the 2018 initial paynent or of the
2020 subsequent --

JUDGE LEUNG  2020.

M5. SWAIN:.  OCh, the 2020, yes. So that --
that -- that anmount -- that anount woul d be the anount
that's taxable. [|'mnot sure what you're asking ne.
Coul d you try again, Judge.

JUDGE LEUNG Well, I'mtrying to figure out
the contingency provisions in 453F, as in Frank, are
determning that in situations like this, where is --
there is a contingency when a taxpayer period gets a
payout in the future, which is not determ nable in the
year of sale, when that -- that definition is basically
say no matter what, it is still an installnment agreenent
--- subject to the installnent sale rules, or whether
t hat subsection Fis just a -- a neasure of what the
anount of incone is going to be.

M5. SVAIN:.  Well, it's -- they are still
subject to based installnment rules. And then the anount

-- the contingent, they're allowed to have, contingent
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anount be treated as -- as the second portion of that
i nstall rent sale.

| nmean, the -- under the IRC -- under |IRS
| ocation 537, it says, "A contingent paynent sale is one
in which the total selling price can be determ ned by
the end of the tax year or sale.”

Thi s happens, for exanple, if you sell your
busi ness, and the selling price includes a percentage of
its profit in future years.

If the selling price can't be determ ned by
the end of the tax year in which the sale or other
di sposition occurs, you nust use different rules to
figure the contract price and the gross profit
percentage, then those that you use for an install nent
with a fixed selling price. And so we're e able to use
the install nent rul es under these circunstances.

JUDGE LEUNG And are there any other cases
that you can refer us to that statenents that situations
like this, that the entire transaction is still treated
as an installnment sale other than just citing to 453.

M5. SWAIN:  Yeah, | nean, we're certainly
happy to provide additional briefing if -- if that would
be hel pful .

JUDGE LEUNG Ckay. And of course, if the

situations were reversed and M. Ful zele was originally
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a Texas resident, and so his conpany and then noved into
California, you would of course agree that those earnout
paynents two to three years down the road did not pay

Cali fornia source.

M5. SWAIN:  You know, Judge at -- at this
point, | -- that -- that's not really the facts of our
-- of our case. So | want to -- | want to draw back to

what the facts of our case are. Mstly because |I've
| earned over tine not to be sourcing in ny head or OIC
in ny head.

So | think what's really inportant here is
that the regul ati ons of 7952-D was promnul gat ed
specifically for this situation. It was put in place in
2006 follow ng the appeal of a -- of a residency tax
timng case.

So tax statute, and that's what 7952-D was --
was getting at -- was saying, no, the nobility rule does
not apply here.

And because there woul d be sone argunent
absent this tax timng rule that under nobility, that --
that a taxpayer such as have the -- the appellant woul d
argue that, okay, nowthis potential follow ne, and not
specifically when the regul ati on was pronul gated to say
no, we set that characterization at that date.

And | think when you | ook at, and your
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guestion -- as | understand the questions to really get
to this idea that is this even an installnent sale?
Does 7952-D apply?

And yes, it does apply because if you | ook at,
again -- if you look -- go back to Exhibit Ein the
nmerger agreenent, it specifically tal ks about what
happens, what was consideration for these vested --
vested options and consideration for these vested
opti ons.

Was it a portion that could be earn out
paynents which treated as -- could be treated as
i nstall ment paynents, and that specifically takes a
square into 7952-D?

So woul d 7952, you know, going back to
hypot heti cal, would 7952-D apply in a situation where
you have a Texas resident noving to California?

We woul dn't even be | ooking at -- at 7952-D
because that's not -- that's -- that's really not the
guestion there. That's not the question. W would be
| ooking at -- we would be |ooking, this is -- this is
really for -- for California purposes.

JUDGE LEUNG  Ckay. Thank you, Ms. Ellen.

M5. SWAIN:  Thank you.

JUDGE LEUNG M. CGorrod, I'mgoing to refer

back to Judge Le's question about the transcript. And
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the Schedule D that for the facilities or the taxpayers
filed treating the -- the earnouts as |l ong-term cap
gains. A

And you are -- you are telling us that the
events occurred to allow themto receive those paynents
occurred in 2019/2020. Wy would you characterize as

| ong term opposed to short term

MR GORROD: | -- I'd have to go back and
check the dates. | believe it was over nore than one
year.

JUDGE LEUNG |t was a 2020 earnout? | see
the first earn out was 2019. That -- that sort of makes

sense. But the second earnout was in 2020.

MR GORROD: | believe there was sone delay in
the -- in the calculation of it, | believe, |I'm not
exactly sure the -- the reason for the delay, but there

was sone sort of delay on the first one fromthat
measurenent date until the date of paynent.

It was -- it was 18 nonths for the first
earnout fromthe date of the -- the transaction when the
earnout was granted until the actual paynent date.

So it was 18 nonths or 18 nonths m nus 15
days, because | think they were supposed to pay it
wi thin 15 days of confirm ng the anount there are

procedures under the nmerger agreenent, there's a dispute
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for whether they satisfied it or -- and what the anount
is that they could go through.

And so it was an 18 nonth period for the first
earnout and that 20 nonth period for the second earnout
fromthe date of the transaction until the date that the
ear nout was paid.

JUDGE LEUNG So you're -- you're -- you're
basi ng the characterization of long termusing the
original sale date of the conpany?

MR, GORROD: Correct.

JUDGE LEUNG So you're -- you're -- you're
basi ng the characterization of long termusing the
original sale date of the conpany? Correct. GCkay. And
W th respect to your argunent on the situs, what's the
i ntangi bl e your using here to just say situs changed in
Texas or took place in Texas?

MR, GORROD: Sure. So we -- we believe it's
not an installnment sale. That's the incorrect
characterization. And that situs discussion was solely
for the purpose of, if it's determned to be an
installment sale, then we believe it's within that
busi ness situs exception that -- that simlar to -- were
all where that goodwi ||l had a portion of it in New York
based on the busi ness operations and managenent there.

That here, M. Fulzele's activities, the

Kennedy Court Reporters, Inc.
800. 231. 2682

48



https://www.kennedycourtreporters.com

© 00 N oo o A~ W N

N N N N NN P B P R P PP PP
o b W N P O © 0 N O 00 A W N P O

entire headquarters and commercial domcile was a Texas
based operation conpany. And his activities in nmanaging
it, driving it to -- to achieve those targets was al
done wi thin Texas.

And so that sone portion of that, or all
shoul d be attributable to a business situs is in Texas
and would be within that business situs as exception of
the -- the installnments -- the California install nent
sal e provi sion.

JUDGE LEUNG So you're saying M. Ful zele's
activities is the intangible?

MR. GORROD: No, the earnout paynent is the
intangible. Did the right, that's intangi ble property.
The -- the right to those earnout paynents.

JUDGE LEUNG So the right to earnout paynent,
correct, is intangible and that right which was, given
to M. Fulzele in 2018 as part of the nerger agreenent.
So you got cash for 10 and a half mllion.

MR, GORROD: Correct.

JUDGE LEUNG And you got this earnout paynent
so that you splitting the installnment -- well, splitting
the transaction, the two parts. One is the actual
10-and-a half mllion dollar payout, and the second part
was t he earnout paynent?

MR. GORROD: Correct.
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JUDGE LEUNG  And the earnout paynent now
saying is the intangible, which acquired a Texas situs
by 2020.

MR QGORROD: That's, -- that's correct. It
was -- it was the earnout, the right to the earnout was
based on achieving certain targets in subscriptions. |
-- 1 can give you the actual --

JUDCGE LEUNG Well, that -- that's why |

understand that, you know, it could be based on sales

enough nunber -- custoner, nunber of |oans, whatever the
-- the -- the nunbers are, the netrics are for the
earning that noney that -- that's neither you or there.

|"mjust trying to nail down what is the
i ntangi bl e that you were referring to that acquired a
Texas situs. You're telling nme this is the -- is the --
the earnout -- the agreenent that paid to earnout, which
acquired a Texas situs by 2022.

MR, GORROD: Correct.

JUDGE LEUNG Okay. Thank you. No further
guestions. Judge Lanbert? Judge Le?

JUDGE LAMBERT: No further questions.

JUDGE LEUNG Ckay. |'d like to thank
everybody for our excellent presentations. This brings
the hearing, this appeal to conclusion. The case is

submtted, a decision we wll endeavor to set out a
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deci sion within 100 days. And this wll

record.

take us off the

(The proceedi ng concluded at 2:37 p.m)
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 1      Sacramento, California; Wednesday, February 18, 2026

 2                           1:35 p.m.

 3   

 4   

 5              JUDGE LEUNG:  This is the Appeal of Fulzele

 6    and Satarkar, the docket number is 240716600.  Today's

 7    date is February 18th.  It is approximately 1:35 in the

 8    afternoon.

 9              Will the parties please introduce themselves

10    starting with the Appellants.

11              MR. GORROD:  William Gorrod -- William Gorrod,

12    representative for the Appellants.

13              JUDGE LEUNG:  Thank you.  For Franchise Tax

14    Board?

15              MR. XIAO:  Lawrence Xiao for the Franchise Tax

16    Board.

17              MS. SWAIN:  Good afternoon, Judge, Ellen Swain

18    for the Franchise Tax Board.

19              JUDGE LEUNG:  Welcome to all.  Before we get

20    started, the exhibits were submitted to OTA prior to

21    today's hearing.  The Appellants submitted Exhibits 1

22    and 2, without -- without -- without objection from the

23    Franchise Tax Board.  They will be admitted into the

24    record.

25                   (Appellant's Exhibits 1 and 2 were
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 1                   admitted into evidence.)

 2              JUDGE LEUNG:  Franchise Tax Board submitted

 3    Exhibits A through G, as in George, without objection,

 4    and they, too, will be admitted into the record.

 5                   (Respondent's Exhibits A through G were

 6                   admitted into evidence.)

 7              JUDGE LEUNG:  We have a total of about 75

 8    minutes for today's hearing.  Thirty for the Appellants,

 9    and 25 for the Franchise Tax Board.  And the Appellants

10    get five minutes at the end for rebuttal, should they

11    choose to decide to use those extra five minutes.

12              Any questions, Mr. Gorrod?

13              MR. GORROD:  No questions, Judge.

14              JUDGE LEUNG:  Mr. Xiao?

15              MR. XIAO:  No questions.

16              JUDGE LEUNG:  Okay.

17              Mr. Gorrod, you can start.

18   

19                          PRESENTATION

20              MR. GORROD:  Thank you.  So for the 2020 tax

21    year, the taxpayer Satarkar, Fulzele, who's -- who is at

22    issue here and his wife, Ms. Satarkar, appeal the -- the

23    notice of action, which we included as Exhibit 1, which

24    proposed additional tax and interest totaling $623,093,

25    which included $541,517 of tax plus additional interest
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 1    that was computed through May 30th, 2024.

 2              To summarize, the taxpayers were California

 3    residents through 2018, which is stipulated for 2018 and

 4    became California non-residents in 2019.  And it

 5    stipulated that they were California non-residents for

 6    the 2020 tax year, which is at issue here.

 7              The notice of action erroneously proposes

 8    adjustments attributable to the -- as purported by the

 9    FTB installment sale from 2018 when the taxpayers were

10    California residents, which the FTB assert should be

11    South California source income in 2020.

12              This earnout is properly characterized as

13    unvested property subject to a substantial risk of

14    foreclosure, which was vested and properly recognized in

15    2020 when the taxpayers were Texas residents and

16    California non-residents.  As such, that income from the

17    earnout payment, which was recognized in 2020, is not

18    California sourced income.

19              And so the -- the primary issue here is -- is

20    fundamentally whether this earnout payment constituted

21    an installment sale as purported by the FTB or was

22    unvested property substantial -- subject to a

23    substantial risk of forfeiture, which -- which vested

24    and -- and the risk of forfeiture lapsed in 2020 when it

25    was recognized by the taxpayers as nonresidence.

0008

 1              In -- in the alternative, that is determined

 2    to be an installment sale, which we believe it should

 3    not.  There's a secondary issue of whether that

 4    installment sale would've acquired a set situs in Texas

 5    rather than California, as such be non California source

 6    income.

 7              So for -- for a background of the facts from

 8    2014 to 2018, the taxpayers for California residents

 9    filed joint California resident returns.  Mr. Fulzele

10    co-founded and was the CEO of a company called Cloud

11    Lending.  It had a prior name MFIFLEX incorporated, but

12    we'll refer to it throughout as Cloud Lending.

13              In -- in October 20 -- October 16th, 2018,

14    which we'll call the merger date, Cloud Lending was

15    acquired by Q2 Software for $105 million pursuant to a

16    merger agreement.  That merger agreement, which we'll

17    refer to as the agreement we submitted as Exhibit 2.

18              The acquirer Q2 was -- was headquartered in

19    Austin, Texas.  And as part of the transaction,

20    Mr. Fulzele was required to work at that headquarters in

21    Texas to continue to manage Cloud Lending.  He -- he was

22    required to move to Austin and -- and manage Cloud

23    Lending as the general manager through 2020.

24              Under the terms of that transaction Q2 was

25    required to deposit 10% of the purchase price,
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 1    $10,500,000 in an escrow fund that was not subject to

 2    the claims of any creditors.  And that's referenced in

 3    the --  I'll refer to that, the merger agreement Exhibit

 4    2 as the agreement Section 2.1.

 5              Under the terms of that agreement, all of the

 6    equity holders sold their shares -- their shares in

 7    the -- in the preexisting entity Cloud Lending in

 8    exchange for cash, which is not an issue here, and an

 9    earnout payment, which is an issue here which was --

10    which would result in payments to only in the event that

11    Cloud Lending reached certain targets for which to

12    discuss later.  And that's provided in the agreement

13    Sections 2.6 and 2.14.

14              So qualification for these earnout payments

15    was based on Cloud Lending, achieving what they called

16    an ARR run rate, which essentially was a -- a certain

17    level of recurring contractual subscriptions and

18    portfolio fee invoices on two certain measurement dates

19    of June 30th, 2019, and March 31st, 2020.

20              If they -- if those measurements were not met,

21    then there was -- there was no earnout payment at all

22    due, and the taxpayer would receive nothing.  There was

23    a sliding scale whereby certain targets were met.

24              There were payments to the overall recipients

25    of the -- of the earnout property ranging from 20 to 40
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 1    million.  Mr. Fulzele was a smaller portion of that and

 2    capped at the 40 million.

 3              And so if these targets were met as of these

 4    measurement dates of June 30 -- 19 and March 31st, 2020,

 5    which had some procedures for the actual payout, which

 6    I'll discuss later, then Q2 would be required to make

 7    those earnout payments.  And that's provided again in

 8    agreement Section 2.14.  And these conditions were the

 9    same for payment of the earnout were the same for all

10    equity holders.

11              So in 2018, at the time of the transaction,

12    Mr. Fulzele recognized approximately -- a gain of

13    approximately 10.7 or 8 million on the sale of his stock

14    in Cloud Lending for cash.  That's not an issue here.

15    What is at issue is here is if he recognized that and

16    paid California tax on it as a resident.  What's an

17    issue here is solely the earnout.

18              So from the transaction date on October 16th,

19    2018, he took about two months off, and none of these

20    facts are in dispute.  We -- I don't think we've had any

21    factual disputes in -- in either of the briefs.

22              He traveled to Dubai on vacation with his

23    family for approximately two months, and then began

24    employment with Q2 in Austin, Texas in December 2018.

25    And during that period beginning of December 18, he

0011

 1    traveled significantly to Texas to work on the

 2    integration of Cloud Lending with Q2.

 3              He began his employment there in mid-December

 4    2018, and then on February 19th, 2019 -- so

 5    approximately two months later -- Mr. -- the -- the

 6    taxpayers and their children moved to Texas and

 7    established Texas domicile February 19th, 2019.

 8              And he continued to perform the services for

 9    Q2 and Cloud Lending entirely from Texas from the date

10    of that move until he left the company on December 15th,

11    2020.

12              So in 2020, Cloud Lending achieved certain ARR

13    run rate targets and the -- all of the equity holders,

14    including Mr. Fulzele, became entitled to the Earnout

15    payments.  So he received -- in 2020, he received a

16    total of 4,334,568 of payments, which included

17    $1,345,586 on May 1st, 2020, based on the first ARR run

18    measurement date of June 30th, 2019, and just under $3,

19    $2,988,092 on July 2nd, 2020, based on the ARR

20    measurement date of March 31st, 2020.

21              So beginning February 1st, February 19th,

22    2019, it's undisputed that they were California

23    non-residents.  This is stipulated for 2020, which is

24    the only tax year at issue here.  Accordingly, they did

25    not have source income and did not file a California
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 1    return.

 2              The FTBs proposed adjustment is based on a

 3    characterization of this earnout as an installment sale

 4    under IRC 453.  The FTB contends that because Mr.

 5    Fulzele was a California resident in 2018, and it

 6    characterizes this as an installment sale.  We believe

 7    incorrectly that this -- that the subsequent payments

 8    under the earnout were California's sourced income to

 9    Mr. Fulzele as a non-resident in 2020.

10              For the reasons I'll go through here shortly,

11    the earnouts properly characterized as unvested property

12    subject to a substantial risk of foreclosure, which was

13    properly vested in recognizing income in 2020 when the

14    taxpayers were California non-residents.  And

15    accordingly, because that intangible property vested was

16    recognized in 2020 was not California's source income to

17    an extent.

18              And I think it's helpful here, we included the

19    brief to go through some, an overview of kind of the

20    federal tax requirements, and I think IRC Section 83

21    provides some significant guidance on what it means to

22    have a substantial risk of forfeiture and when property

23    is recognized.

24              And we referenced in the brief, but I'll refer

25    the -- the OTA to IRS revenue ruling 2007-49, which was
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 1    a merger sale transaction where an acquiring corporation

 2    acquired half of an employee's vested stock and acquired

 3    corporation for cash, similar to our case and the other

 4    half for unvested stock in the acquiring corporation.

 5    So the employee had vested stock in the original

 6    corporation, the acquiring corporation similar to ours,

 7    paid cash for some of that stock and gave unvested stock

 8    in the new company.

 9              The IRS determined that that unvested stock

10    was taxable at the time when it became substantially

11    vested and was no longer subject to a substantial risk

12    of a forfeiture, which unquestionably recognizes here

13    that it's possible to impose vesting restrictions on

14    property like the earnout at the time of the merger.

15    That could run for some period of time after that.

16              In addition to California's conformance with

17    Section 83, California also conforms with IRC 409-A,

18    which has an addition -- addition to tax for certain

19    deferred compensation.  The federal edition is 20% and

20    the California is 5%.  But California conforms in all

21    other substantial respects, and the overarching

22    principle of 409-A is that income is recognized when the

23    taxpayer, when there's a right to receive the income

24    without a substantial risk of forfeiture.

25              And if the -- if the certain requirements are
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 1    not satisfied, which one in part is having all equity

 2    holders have the same terms, then there's this addition

 3    to tax for both California and Federal tax purposes.

 4              And under -- under the regulations to 409-A,

 5    1.409-A-3_ 154-A.  The time period of deferral was

 6    treated at the beginning on the date when the property

 7    became not -- no longer subject to a substantial risk of

 8    forfeiture.

 9              And so the important -- important point here

10    to be made is that when there are persons who previously

11    sold vested stock at the time of merger, and those

12    vesting restrictions delay recognition of that income

13    from the -- until the date of vesting, that's when the

14    income is recognized is when those vesting restrictions

15    lapse.

16              The FTB has -- has asserted that this is an

17    installment sale under IRC 453.  Under IRC 453, an

18    installment sale is a disposition of property where

19    there's at least one payment received after the close of

20    the taxable year in which the disposition occurred.

21    That's 453-B1.

22              And under installment sale, the income is

23    recognized in the proportion of the gross profit bears

24    to the amount received in that year to the total

25    contract price, which will be important as I'll discuss
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 1    in a minute.

 2              So for our California non-resident sourcing

 3    requirements, California conforms to the Internal

 4    Revenue Code for these tax years as of January 1st,

 5    2015.  And for non-residents -- non-residents are

 6    subject to California tax to the extent of California

 7    source income.

 8              The California conformity includes conformity

 9    with the timing for taxation of stock and other equity

10    compensation and -- and those vesting restrictions and

11    the -- the lapse for the time of recognition of

12    respected.

13              So to the extent an equity holder was not

14    working in California during the vesting period,

15    California generally does not impose California income

16    tax on that equity.

17              Now, for a non-resident income from intangible

18    property such as fixed shares of stock in a corporation

19    it's taxable to a non-resident as California source

20    income only if that intangible property has acquired a

21    situs in California, which Section 17952-C of the

22    regulations provides, there's a situs in California if

23    it's localized for it in another state, if it's

24    localized in connection with the business, trade or

25    profession of the state.
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 1              So it is substantial use and value attached to

 2    and become an asset of the business trade or profession

 3    of the state.

 4              And so for installment sales under a regular

 5    under Section -- California revenue taxation code

 6    7952-D.  I -- I apologize, that's the regulation.

 7    Regulation 7952-D, provides the example that if a

 8    California resident sells intangible property of the

 9    installment method and substance becomes a non-resident.

10              Any gain attributed whether those installment

11    payments is California's source income absent of

12    business situs is exception, which -- which goes to this

13    -- the -- the second point here of if we're -- in the

14    alternative that would determined to be installment

15    sale, this site is provision becomes important.

16              So what these requirements do not address is

17    where there's new vesting restrictions imposed on

18    property after the effective date of the sale as we have

19    here.

20              And I'll -- I'll refer the OTA to be the case

21    which we cited in the brief of 2009 Malos Family Trust,

22    which dealt with situsing the business of intangible

23    property goodwill in that case, and provided that where

24    the taxpayer extends his activities with respect to the

25    intangibles to avail himself of the protection and
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 1    benefit of the laws of the state such as to bring his

 2    personal property within the reach of the tax gathering.

 3              There -- the reason for a single place of

 4    taxation no longer exists.  And so a taxpayer no missile

 5    on one state carrying business on another is subject to

 6    tax based on the value intangibles used there.

 7              So here, as I've mentioned, I think that for

 8    California purposes, the guidance that we have related

 9    to Section 83 property is under Publication 1004 --

10    1004, which provides for restrict certain types of

11    compensation such as restricted stock are allocated

12    based on the California for a non-resident based on the

13    California work days from the grant date to the best

14    date.

15              So under the example provided, if a California

16    resident purchased stock subject to a substantial risk

17    of forfeiture for a four-year period and subsequently

18    became a California non-resident, the -- the gain on

19    that restricted stock would be allocated based on

20    California work days to total work days within that

21    grant to vest period.

22              And so based on those federal and California

23    requirements and the California conformity with those

24    federal requirements, this earnout is not California's

25    source income to any extent because it was improperly
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 1    included in income when it was became fixed and

 2    determinable invested in 2020.

 3              So under Section 2.1 of the agreement -- of

 4    the merger agreement, the earnout was funded with escrow

 5    funds that Q2 deposited and all equity holders were

 6    treated the same, and so under 409-A, which they

 7    comported with, this was not deferred compensation until

 8    there was a lift of a substantial risk of forfeiture,

 9    which happened at the time Cloud Lending achieved the

10    ARR run rate targets on those two measurement dates.

11              Accordingly, the -- the earnout was properly

12    vested.  These two payments were properly vested Include

13    income by Mr. Fulzele in 2020 at the date of the

14    earnouts payments are the earliest 15 days prior to

15    each, pursuant to 2.14 of the agreement when they became

16    no longer subject to a substantial risk of forfeiture.

17    And again, I'll reference revenue ruling 2007-49.

18              The FTB, as I mentioned to the assert, this is

19    installment payment, the FTB's brief notably goes off

20    the assumption that this was an installment payment

21    without any analysis whatsoever of IRC - first

22    determination that it is an installment payment which we

23    disagree with.

24              They do note that Section 510 of the agreement

25    refers to a deferred contingent purpose price eligible

0019

 1    is the language used for installment treatment under

 2    453.  However, this isn't like a normal installment

 3    agreement because this earnout was subject to a

 4    substantial risk of forfeiture if these targets were not

 5    met.

 6              If Cloud Lending didn't meet these certain

 7    targets, then there could have been no payment

 8    whatsoever or widely varied amounts of payments.

 9              And importantly, under installment sale, that

10    allocation of any gain based on the proportion of the

11    payment received to the total contract price would be

12    impossible here, where there's no way to know what the

13    total payment would be for either of the earnout

14    payments.

15              And so I think there are a couple other points

16    related to the FTB's argument on the installment

17    treatment.  First, the FTB notably the agreement is --

18    is somewhat imprecise in referring to the transaction

19    being eligible for installment treatment.  They also

20    refer to retention consideration, the agreement as

21    merger consideration rather than compensation, which is

22    what it should actually be referred to as.

23              And I think the point is that for federal

24    purposes, ultimately the meaning of that provision in

25    the agreement is the same if the earnout is deferred and
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 1    recognized at the time of the earnout payments, if any.

 2              And in addition, it simply states that they're

 3    eligible for it for installment treatment.  And the

 4    terms of that agreement can't modify the correct

 5    characterization here, which is that it's unvested

 6    properly -- property subject to a substantial risk of

 7    forfeiture in 2018 and was properly recognized in 2020

 8    when those earnouts were vested.

 9              And so, again, I'll note that the FTBs brief

10    has no proof, no support, or analysis whatsoever for its

11    determination that this is an IR-50 -- IRC-453

12    installment sale.  And unlike any typical installment

13    sale, these earnout payments were not fixed and

14    determinable at the time of the merger and were

15    completely subject to risk of forfeiture if those ARR

16    run rates were not achieved.

17              And so depending on the -- the company's

18    performance, Mr. Fulzele could have received absolutely

19    no amount payments or -- or widely bearing amount

20    somewhere between the minimum and the maximum depending

21    on how Cloud Lending performed.

22              Further, his management activities, he was

23    resident of Texas, his management activities were based

24    in Texas for Q2 a -- a Texas headquarter and base

25    company measured based on the Texas operation of this
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 1    Texas headquarter company.

 2              And so I'd also point the OTA to the FTBs

 3    opening brief, which incorrectly states, "The Appellants

 4    sold their stock -- when the Appellants sold their

 5    stock, they were no longer owners and there was nothing

 6    remaining to vest."

 7              And is previously provided.  That's just

 8    incorrect.  This earnout was entirely contingent on

 9    achieving these run rate targets.  And there was no

10    guarantee whatsoever that Mr. Fulzele would actually

11    receive an earn out payment or if he did what the amount

12    of those earn out payments would be.  And so these --

13    these payments were clearly unvested and subject to a

14    substantial risk of foreclosure contrary to the FTB

15    brief.

16              And I think this incorrect factual

17    characterization of them as vested determined payments

18    leads to their incorrect conclusion that this is an

19    installment sale under 453.

20              I also highlight that the FTB reference --

21    brief references BARAM Monte, which is -- that case

22    isn't -- is wholly misplaced here as in applicable

23    because it is all based on the assumption that this

24    wasn't -- that -- that was an installment sale, whether

25    the -- whether the arrangement there in between the
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 1    taxpayer's change of residency and the treatment of that

 2    installment sale, there wasn't an issue in that case of

 3    whether this was actually an installment sale.

 4              And so here again, this earnout was entirely

 5    contingent on Cloud Lending, achieving these ARR run

 6    rate targets, which happened in 2020 when Mr. Fulzele

 7    was a non-resident.  And -- and so again, as a

 8    non-resident at the time, this was properly vested and

 9    recognized, none of this is California's source income

10    to the taxpayers as non-residents.

11              To the extent that there -- that the OTA

12    determines that there is any California source income,

13    then it is still required to be allocated based on the

14    portion attributable to California and based on the FTB

15    guidance available.

16              While -- while we believe that none of this

17    gain should be eligible to California based on

18    publication 1004, which interprets regulation 17951-5,

19    the appropriate allocation would be based on the -- the

20    portion of Mr. Fulzele working California from the

21    period of grant to the period of vest.  I've -- I've

22    given an examples with the timing of that in the brief

23    on page 10 of our opening brief.

24              But to summarize, for the first earnout

25    payment received in May, 2020 or -- or determine 15 days
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 1    before that under the agreement, the grant to this

 2    period would be October 16th, 2018 until late April,

 3    2020, which is approximately 18 months.

 4              And during that, he worked approximately one

 5    month in California for mid-December 2019 until February

 6    18th, 2019.  So one 18th of that $1,345,586 or

 7    approximately $74,755 would be California's source

 8    income, even under an allocation method, which we

 9    believe is incorrect.

10              For the second earnout payment of $2,988,982,

11    which vested in July 2020 or 15 days before the period

12    of grant to vest would be October 16th, 2018 until late

13    June, 2020.  So approximately 20 months.

14              And during that period, he again worked

15    approximately one month out of that 20 months in

16    California, which would result in one 20th of that

17    amount, even under the theory being attributed to

18    California, which would be $149,449 in California source

19    income.

20              And so again, while -- while the appropriate

21    characterizations of the entire gain is not California

22    source income, because it was vested recognized in 2020,

23    even in this alternative to some sort of allocation as

24    necessary, it would be a total of approximately $224,204

25    based on that one month work during each of those
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 1    granted vest periods.

 2              And so lastly in the -- n -- in the

 3    alternative that the OTA determines that the FBTs

 4    characterization as an installment sale should be

 5    upheld, which we believe it should not.

 6              This earnout was intangible property that had

 7    a situs in Texas.  Mr. Fulzele was required to work for

 8    Q2 in Texas.  He was a Texas resident.  All of his

 9    management activities were performed in Texas and were

10    really driving an integral to Cloud Lending, achieving

11    those run rate targets and less than earnout payments.

12              And accordingly, that earnout, which was

13    property based on this Texas based company achieving

14    these certain targets acquired a business situs in

15    California and consistent with -- even in the

16    alternative that this is an installment sale that earn

17    -- the earnout acquired a business situs in Texas and

18    again is not California source income.

19              So in sum, just to recap, this was unvested

20    property subject to a substantial risk of foreclosure in

21    2018 and was vested in 2020.  Accordingly, since the

22    taxpayers were in California, non-residents in 2020,

23    this was not California -- California's source income.

24              And even in the alternative that there's some

25    allocation as necessary, it should be based on the
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 1    1/18th or one 20th allocation ratio for its time in

 2    California during that period.  And again, in the

 3    alternative that this is determined to be an installment

 4    sale, which the taxpayer believes it should not, that

 5    intangible property acquire in Texas situs and again, is

 6    not California.  That's all we have.

 7              JUDGE LEUNG:  Thank you Mr. Gorrod.

 8              Judge Le, any questions for Appellant.

 9              JUDGE LE:  Yeah.  Question.  I believe you

10    stated that Mr. Fulzele was required to work at Q2

11    headquarter in Texas, is there anything you can point

12    out in our record that would show that -- prove that

13    statement?

14              MR. GORROD:  The -- the employment agree --

15    the employment offer an employment agreement do not

16    specifically provide that, but Q2 was headquartered in

17    Austin, and he was required to go there as the general

18    manager of the company leading the management of the

19    company.  He was the co-founder and CEO of the acquired

20    company.

21              And so that, I mean -- that was the

22    arrangement and they were negotiated.  So it's not

23    provided in the offer letter, but he did actually move,

24    he and his family to Texas to work there on February

25    19th, 2019, and that's, you know, undisputed.
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 1              JUDGE LE:  Thank you.  Another question.  Say,

 2    hypothetically, he didn't work for Q2 in Texas, would he

 3    still be entitled to the earnout?

 4              MR. GORROD:  If he would, yes.  If they

 5    achieved the run rate targets.  I mean, I think without

 6    his participation, it's near impossible that the company

 7    would've achieved those targets.

 8              He was continuing to run the company similar

 9    to the capacity they did it before the acquisition, but

10    his residence in Texas assuming that he could do a good

11    job and drive the company to meet those targets wasn't

12    -- wasn't, you know, a condition of receiving or no.

13              JUDGE LE:  Thank you.

14              MR. GORROD:  Does that answer your question?

15              JUDGE LE:  It does.  No further questions at

16    this time.  Thank you.

17              JUDGE LEUNG:  Judge Lambert?

18              JUDGE LAMBERT:  I have no questions at this

19    time.  Thanks.

20              JUDGE LEUNG:  I'll hold my questions.  I'll

21    have Franchise Tax Board do their presentation first.

22              Mr. Xiao, 25 minutes.

23   

24                          PRESENTATION

25              MR. XIAO:  Thank you.  My name's Lawrence.
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 1    I'm, together with Ellen Swain, who represent the

 2    Franchise Tax Board.  So Ellen has already stated the

 3    general facts and the main issue, which is consistent

 4    with what we have.  We pretty much agreed with all these

 5    things.

 6              So today I'll -- I'll present too many points.

 7    First, I'll demonstrate that the correct legal

 8    characterization of the earnout payment of approximately

 9    $4.3 million is proceeds from an installing sale of

10    stock and not compensation for services.

11              Second, I will show that under California law,

12    the characterization of this income was fixed to code

13    2018.  So just repeating the background again,

14    Mr. Fulzele, he was the founder of Cloud Lending, Inc.

15    The core transaction here is the 2018 acquisition of

16    Cloud Lending, Inc. by Q2 Software, which is governed by

17    the merger agreement.

18              In 2018, Mr. Fulzele sold his entire stake,

19    which is the zero basis founder stock as part of this

20    merger agreement.  It is undisputed that that Appellants

21    for California residents in 2018, the year the stock

22    sale occurred and upon subsequently became non-residents

23    of California after the sale.

24              As part of this merger, Mr. Fulzele received

25    an initial payment of over $10 million in 2018 with a
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 1    stock and he correctly reported that on his 2018

 2    California resident income tax return.  The merger

 3    agreement also created the possibility for future

 4    contingent earnout payments, which is the payments that

 5    issued in this appeal for 2020.

 6              So crucially, after the stock sale after

 7    October 16th, 2018, Mr. Fulzele took approximately two

 8    months off traveling to Dubai on vacation with his

 9    family, and then he began vacation -- begin employment

10    with Q2 in Austin, Texas in December of 2018.  This

11    shows a clean and clear break between the stock sale and

12    the start of this subsequent employment with Q2

13    Software.

14              Mr. Fulzele received the earnout payments in

15    2020.  The paying agent JP Morgan Chase Bank issued two

16    form 1099 is two app account in 2020 for a total of

17    approximately $4.3 million in these or off payment, some

18    on issue here.

19              The Appellants did not file the 2020 income

20    tax return to the 2020 tax year.  However, appellant's

21    federal tax return transcript shows that Appellants

22    received or reported the full earnout payments in the

23    amount of about $4.3 million for federal purposes as

24    long term capital gains.  So this amount is payment for

25    the sale stocks in 2018 and is not compensation for work
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 1    performed.

 2              FTBs assessment of this income as California

 3    source income is a direct application of law under

 4    California Code Regulations Section 7952-D.  This income

 5    is directly achievable to the disposition of stock that

 6    occurred in 2018 when Appellants were California

 7    residence.

 8              Appellants are trying to classify this given

 9    this invested compensation to apply Internal Revenue

10    Code Section 73, but determining issue here is that the

11    stock they sold resulted being capital gains not and is

12    not payment for work performed.  As was clarified

13    earlier, the work that was performed in 2019 and 2020

14    was not a condition to receive the compensation from the

15    earnout payments.

16              So this fund stock is separate from

17    compensation.  The arm -- the earnout payments were

18    originated from the sale of appellant's zero basis fund

19    stock.  It's not from employment in relation to the

20    performance of services and IRC Sections 83 and 409-A do

21    not apply here because those provisions are specifically

22    based on compensation given exchange for the performance

23    of services.

24              The capital gain income received in 2020 was

25    payment for the sale of stock which occurred in 2018,
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 1    and it was company's separate from his employment

 2    agreement with Q2 Software.

 3              The record establishes that Mr. Fulzele was

 4    paid for his services through a separate employment

 5    agreement Q2 Software, and he began that employment

 6    after a two-month break in Dubai following the stock

 7    sale.  So the earnout payment was not necessary for, and

 8    it wasn't intended to be compensation for services

 9    relating to his employment agreement.  Furthermore,

10    Mr. Fulzele's contract with Q2 had a separate retention

11    provision under Section 7 for severance, confirming that

12    an earnout payment was not tied to employment.

13              This provision established a distinct

14    negotiated that -- that the parties themselves agreed to

15    in the merger agreement and this as deferred contingent

16    purchase price installment sale under Section 453 for

17    tax purposes.

18              Furthermore, the statutory definition of an

19    installment sale under IRC Section 453-B1 is disposition

20    of property where at least one payment is to be received

21    after the close of the taxable year, which the

22    disposition occurs.

23              The disposition of property in this case took

24    place in 2018 and the payments were received in 2020 two

25    years subsequent to the tax -- taxable year disposition.
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 1    Consequently, the payments accountants received in 2020

 2    while directly under the definition of stock sale under

 3    IRC Section 453, which is a precise provision with

 4    reference to in the governing merger agreement.

 5              This income is sourced to the state of

 6    California.  The sourcing of this income is governed by

 7    California Code of Regulation Title 18, Section 7952.

 8    This regulation provides a clear objective standard that

 9    the source of gain from the sale of intentional personal

10    property, such as corporate stock is determined at the

11    time the sale occurs.

12              Section 7952-D, reads, "The source of gains

13    and losses from the sale or other disposition of

14    intangible personal property is determined at the time

15    of the sale or disposition of that property."

16              For example, if a California resident sells

17    intangible personal properties, such stocks, under the

18    installment method and subsequently becomes a

19    non-resident, any later recognized gain attributable to

20    any installment payment receipts relating to that sale

21    will be sourced to California absent the business side

22    of exception.

23              The fact that this case fits directly within

24    this regulations framework, the sale happened while

25    taxpayers were living in California.  Mr. Fulzele sold
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 1    off his stock to Q2 Software in 2018 when he and his

 2    wife were both California residents.  The source is

 3    fixed at the time of sale under California Code

 4    Regulations Section 7952-D.

 5              The -- the structure of this continuing

 6    service is completely separate from resident purchase

 7    price defined in the merger agreement.  The presence of

 8    the dedicated compensation and retention package in the

 9    employment contract demonstrates that the earnout

10    payment was by party's own design payment for the sell

11    stocks and not compensation for future services.

12              In addition, there's also no risk of statutory

13    risk of forfeiture as was argued.  Appellant is arguing

14    that the installment payment faced a substantial risk of

15    forfeiture because the amount could have zero fund.

16              This was a straightforward business risk

17    dependent on the acquire company's financial performance

18    and its achievement of ARR run rate targets.  This risk

19    does not meet the statutory definition of a substantial

20    risk of forfeiture.

21              Under forfeiture regulation Section 1.83-3, a

22    substantial risk of forfeiture exists only if rise in

23    transfer property are conditioned directly or indirectly

24    upon the future performance or non-performance of

25    substantial services by any person or upon a substantial
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 1    possibility of future forfeiture relating to a purpose

 2    of the transfer.  This is also confirmed at the appeal

 3    of the bill, 2020-OTA-198-P, which situs IRC Section

 4    83-A1 and 83-C1.

 5              Gross income is recognized when property

 6    rights of transferable or not subject to a substantial

 7    risk of forfeiture.  A substantial risk of forfeiture

 8    specifically exists where the property price are

 9    conditioned upon future performance of substantial

10    services by any individual.

11              The ARR rendering in the merger agreement are

12    purely a financial metric for the company itself.  It's

13    not a condition related to the retention or the

14    performance of substantial services.

15              Furthermore, the amount of Appellants

16    initially negotiated stock sale payment in 2018 of over

17    $10 million compared to the 2020 payments of about $4

18    million undermines the claim that the remain should

19    constituted a substantial risk of forfeiture tied to

20    that service.

21              Finally, contingent payments are covered by

22    installing several rules.  Appellants assertion that the

23    earnout payments not qualify as the installment sales

24    due to the amount being entirely contingent.

25              This argument is directly contradicted by
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 1    Internal Revenue Code Section 453 Act 8, which

 2    explicitly addresses contingent payments within the

 3    installment sale framework.  This section specifically

 4    includes that the fair market value of any payments

 5    which are contingent as to amount as fall under

 6    installment sales.

 7              The contingency is used to determine the

 8    transaction's value and it is not a condition precedent

 9    for the sales completion or the payment investing.

10    Critically, the parties, the funds change residence

11    occurred in 2019 all by receipt of payments in 2020,

12    followed by the receipt of payments regulation.

13              This excluded that if a California resident

14    sells tangible property using a sale later becomes

15    arrest and he recognize from later payments remain

16    source of California.

17              THE REPORTER:  I'm sorry.  Can you slow down,

18    please?

19              MR. XIAO:  Of course.

20              THE REPORTER:  Thank you.

21              MR. XIAO:  So the source of the income was

22    locked to California in 2018 when the sale was

23    completed.  And the fact that these payments were does

24    not change to the source, it just means that purchase

25    price was paid in different stages.
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 1              Appellant failed to prove intangible asset

 2    acquired legal is business in Texas, and they claim that

 3    master gained the Texas business situs solely because of

 4    the employ taxes, contradicts governing legal

 5    principles, appellant bears the burden of proof, which

 6    they have not met.

 7              In the personal opinion, the appeal person,

 8    73-SE-069 dictates that many employment or job duties

 9    within the state do not establish business situs for

10    intangible asset.  The taxpayer's claim relies

11    exclusively unemployment that failed to satisfy t

12    burden.

13              So in conclusion, the label evidence

14    demonstrates that the earnout payments must be

15    characterized as installment payments for stock solely

16    in 2018, not compensation for services.  This is

17    substantiated by first merger agreement explicitly

18    defining the transaction as the installing sale and the

19    IRC Section 453.

20              Two, Appellants reporting income from the

21    installing sale on their federal tax return as long term

22    capital gains.  And three, the fact that ARR had a

23    separate employment agreement with Q2, which provided

24    distinct compensation package, retention provision, and

25    termination calls.
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 1              Consequently, the income source of California

 2    under the clear and objective situs of Code Regulations

 3    Title 18, Section 7952-D.

 4              The source of gain from the disposition intent

 5    personal property is determined at the time of the sale.

 6    Because the disposition occurred in 2018, while

 7    Appellants were California residents, the source is

 8    fixed to California.

 9              The subsequent change of residency and work

10    are not relevant to determine the source of this income.

11    Therefore, I respect the request account action in its

12    entirety.  I'd be happy to take any questions.  Thank

13    you.

14              JUDGE LEUNG:  Thank you, Mr. Xiao.  Judge

15    Lambert, any questions for Franchise?

16              JUDGE LAMBERT:  I have no -- I have no

17    questions.  Thanks.

18              JUDGE LEUNG:  Okay.  Thank you Judge Le?

19              JUDGE LE:  Yeah.  I -- I believe you stated

20    that the facts are not in dispute in this case.  I just

21    want to confirm that's what you said.

22              MR. XIAO:  Yes.  The facts are not in dispute

23    for --

24              MS. SWAIN:  Judge, we do dispute the -- the --

25    the facts about the installment payment.  Obviously,
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 1    we're not in agreement.  I think that's for central

 2    contention.  I think that Mr.  Xiao was describing, you

 3    know, the facts that led up to the -- the time of the

 4    sale and the time of changing residency and sourcing,

 5    because I think that that is obviously an issue that can

 6    be very contentious as to when someone ceases being a

 7    resident in this case.  We -- both parties agree on the

 8    timing of -- of those things happening, but that's when

 9    we depart in terms of our factual agreement.  Thank you

10    for the clarification.

11              JUDGE LE:  Thank you.  Another question.  FTB

12    That has to be submitted, Exhibit E.  Is there a

13    particular page or line item number that you want us to

14    look at?  I just want to clarify on what FTB said that

15    particular --

16              MR. XIAO:  Absolutely.

17              JUDGE LEUNG:  Judge Le, federal transcript,

18    right?

19              JUDGE LE:  Yeah, the transcript.

20              MS. SWAIN:  Judge, in Exhibit E, we see the

21    compensation.  When you look first, I think your

22    transcript --  aren't the easiest things to -- to -- to

23    -- to read.  But when you first look on the -- the

24    amount of income, which is on page 1, approximately,

25    three quarters down the page under the header, the bold
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 1    Bates header income, it says wages, salaries, just et

 2    cetera.

 3              That's $1.468 million, which tracks what his

 4    wages were and the services that he provided during the

 5    tax year.  But when you switch to page 9 and you see

 6    Schedule D capital gains and losses, it starts at the

 7    bottom of the page.  You see long-term capital gain and

 8    losses, which then begins on page 7, which totals that

 9    long term capital gain reported of $4.334 million, which

10    is the combined amount of those installment payments.

11    And that was what we were hoping to show.

12              JUDGE LE:  Thank you.  No further questions.

13              JUDGE LEUNG:  Thank you Judge Le.  Mr.  Xiao,

14    one quick question at this point.  You cited S-B-A

15    decision in 2020.  What is the exact citation,

16    2020-OTA-183.  What was that?

17              MR. XIAO:  The bill or the S-B-

18              JUDGE LEUNG:  The OTA decision that you said.

19              MR. XIAO:  So that would be the appeal of the

20    bill.  2020-OTA -- 198-P.

21              JUDGE LEUNG:  198-P. Thank you.

22              Mr. Gorrod, five minutes for rebuttal.

23              MR. GORROD:  Sure.  Thank you.  I guess first

24    I would just like to -- I -- I appreciate that the FTB

25    agrees that these payments are contingent.  I think I
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 1    would like to clarify that we are -- we're not -- we're

 2    not asserting that this was an exchange for services.

 3              This was not, this was an exchange of vested

 4    stock and the predecessor company or unvested -- an

 5    unvested earnout payment, which is property, unvested

 6    earnout payment to be paid by the acquiring company.  So

 7    we're not -- we're not necessarily, this was an exchange

 8    for services.

 9              We were referencing Section 83 and 49-A, which

10    have a substantial interpretation of what it means to

11    have a substantial risk of forfeiture and the timing for

12    recognition of income.  And so the -- the really salient

13    point here is that that income is recognized when that

14    risk of forfeiture lapsed when it became fixed and

15    determinable in 2020.

16              But we're just to clarify, we are not

17    asserting that this was compensation for services.  This

18    was properly, capital gain from property when that

19    announce is paid in 2020.

20              I do -- I do want to reiterate that obviously

21    the -- I don't understand the -- how the FTB asserts

22    that there was no risk of forfeiture and that the -- the

23    -- those ARR run rate measurement goals were not a

24    condition when if they weren't met, the taxpayer

25    would've received absolutely nothing.  And this is the
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 1    -- this is the first instance.

 2              The FTB's brief was just based on the

 3    assumption there was an installment sale.  There was

 4    absolutely no analysis whatsoever for its position that

 5    this was an installment sale.  And similarly, the brief

 6    didn't respond.  And I think we had interpreted as not

 7    disputing that there was a business site in Texas that

 8    wasn't, was addressed in our first brief, and they was

 9    completely absent from the FTB'S opening brief.

10              And so, you know, I just -- I just reiterate

11    that we disagree with the FTB on those points.  And to

12    the extent that the OTA finds those persuasive, we -- we

13    respect -- respectfully request the opportunity to

14    submit, you know, additional briefing on those points.

15              If -- if the FTB agrees it's not necessary

16    because -- apologize if the OTA agrees that this is not

17    necessary because it's properly characterized as

18    recognized in 2020, then obviously that's not necessary.

19              And I would also just point out that those

20    provisions in -- with contingencies in -- in 453 are due

21    to differences in an amount that have to be clarified,

22    not -- not a -- not the sort of -- not the sort of

23    potential payment where it's, it's completely up in the

24    air, whether if, or the amount that will be received as

25    we have here.
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 1              So, again, I'd just like to -- to summarize

 2    that this was properly unvested properly, properly

 3    subject to a substantial risk of forfeiture.  The FTB

 4    has agreed that it's -- that it's contingent and

 5    accordingly, it was properly recognized in 2020 and was

 6    not an installment agreement.

 7              And then in the alternative that there is some

 8    California source income required, we believe it's

 9    required to be allocated based on those the grant vested

10    is provided in our brief based on those dates and/or

11    that property is acquired in Texas site consist with the

12    two.

13              JUDGE LEUNG:  Thank you Mr. Gorrod.

14              Final round of questioning.  Judge Lee.

15              JUDGE LE:  No further questions.  Thank you

16    both for your presentation today.

17              JUDGE LEUNG:  Judge Lambert?

18              JUDGE LAMBERT:  I have no questions.

19              JUDGE LEUNG:  I've got a few questions.  A

20    question I'm going to go start.  For the Franchise Tax

21    Board, you mentioned there are provisions in RC-453

22    regarding contingencies, isn't that more with respect to

23    how to value the installment agreement, whether you

24    value it at fair market than the time of sale versus

25    some later value when the final payment is made versus
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 1    some other way of measuring the amount of consideration?

 2    Or is that more of a just saying that even you have a

 3    contingency, it is still nonetheless a installment

 4    agreement or installment payment?

 5              MS. SWAIN:  Judge, if I may.  The -- the

 6    payments themselves, the -- the fact that he's going to

 7    have future payments was contemplated in the merger

 8    agreement, and, specifically, under -- under Exhibit E.

 9              It says the -- in the option termination

10    agreement, it says, you know, "Part of your

11    consideration for the sale of your vested options is our

12    future payments."

13              What -- what is contingent is what the amount

14    that would be calculated at -- at the time.  And that

15    creates the installment sale and the fact that yes,

16    you're going to get a payment, but we're going to base

17    that on the metrics of -- of what the company's

18    performance is in that year, sets the actual amount.

19              It's a calculation, which in our position is

20    that when you read that -- you read, Section 8-B, which

21    you were just quoting off 453 to say, "okay, when we

22    have this situation where contingent as to the amount.

23    So that does not for still the installment payment

24    treatment under these circumstances.

25              JUDGE LEUNG:  So for purposes of this
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 1    particular appeal under the contingency provisions of

 2    453, FTB is going to accept whatever amounts get paid

 3    out to the taxpayer in the year of payment.  That would

 4    be the value.

 5              MS. SWAIN:  In the year -- excuse me, in the

 6    year of payment of the 2018 initial payment or of the

 7    2020 subsequent --

 8              JUDGE LEUNG:  2020.

 9              MS. SWAIN:  Oh, the 2020, yes.  So that --

10    that -- that amount -- that amount would be the amount

11    that's taxable.  I'm not sure what you're asking me.

12    Could you try again, Judge.

13              JUDGE LEUNG:  Well, I'm trying to figure out

14    the contingency provisions in 453F, as in Frank, are

15    determining that in situations like this, where is --

16    there is a contingency when a taxpayer period gets a

17    payout in the future, which is not determinable in the

18    year of sale, when that -- that definition is basically

19    say no matter what, it is still an installment agreement

20    --- subject to the installment sale rules, or whether

21    that subsection F is just a -- a measure of what the

22    amount of income is going to be.

23              MS. SWAIN:  Well, it's -- they are still

24    subject to based installment rules.  And then the amount

25    -- the contingent, they're allowed to have, contingent
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 1    amount be treated as -- as the second portion of that

 2    installment sale.

 3              I mean, the -- under the IRC -- under IRS

 4    location 537, it says, "A contingent payment sale is one

 5    in which the total selling price can be determined by

 6    the end of the tax year or sale."

 7              This happens, for example, if you sell your

 8    business, and the selling price includes a percentage of

 9    its profit in future years.

10              If the selling price can't be determined by

11    the end of the tax year in which the sale or other

12    disposition occurs, you must use different rules to

13    figure the contract price and the gross profit

14    percentage, then those that you use for an installment

15    with a fixed selling price.  And so we're e able to use

16    the installment rules under these circumstances.

17              JUDGE LEUNG:  And are there any other cases

18    that you can refer us to that statements that situations

19    like this, that the entire transaction is still treated

20    as an installment sale other than just citing to 453.

21              MS. SWAIN:  Yeah, I mean, we're certainly

22    happy to provide additional briefing if -- if that would

23    be helpful.

24              JUDGE LEUNG:  Okay.  And of course, if the

25    situations were reversed and Mr. Fulzele was originally
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 1    a Texas resident, and so his company and then moved into

 2    California, you would of course agree that those earnout

 3    payments two to three years down the road did not pay

 4    California source.

 5              MS. SWAIN:  You know, Judge at -- at this

 6    point, I -- that -- that's not really the facts of our

 7    -- of our case.  So I want to -- I want to draw back to

 8    what the facts of our case are.  Mostly because I've

 9    learned over time not to be sourcing in my head or OTC

10    in my head.

11              So I think what's really important here is

12    that the regulations of 7952-D was promulgated

13    specifically for this situation.  It was put in place in

14    2006 following the appeal of a -- of a residency tax

15    timing case.

16              So tax statute, and that's what 7952-D was --

17    was getting at -- was saying, no, the mobility rule does

18    not apply here.

19              And because there would be some argument

20    absent this tax timing rule that under mobility, that --

21    that a taxpayer such as have the -- the appellant would

22    argue that, okay, now this potential follows me, and not

23    specifically when the regulation was promulgated to say

24    no, we set that characterization at that date.

25              And I think when you look at, and your
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 1    question -- as I understand the questions to really get

 2    to this idea that is this even an installment sale?

 3    Does 7952-D apply?

 4              And yes, it does apply because if you look at,

 5    again -- if you look -- go back to Exhibit E in the

 6    merger agreement, it specifically talks about what

 7    happens, what was consideration for these vested --

 8    vested options and consideration for these vested

 9    options.

10              Was it a portion that could be earn out

11    payments which treated as -- could be treated as

12    installment payments, and that specifically takes a

13    square into 7952-D?

14              So would 7952, you know, going back to

15    hypothetical, would 7952-D apply in a situation where

16    you have a Texas resident moving to California?

17              We wouldn't even be looking at -- at 7952-D

18    because that's not -- that's -- that's really not the

19    question there.  That's not the question.  We would be

20    looking at -- we would be looking, this is -- this is

21    really for -- for California purposes.

22              JUDGE LEUNG:  Okay.  Thank you, Ms. Ellen.

23              MS. SWAIN:  Thank you.

24              JUDGE LEUNG:  Mr. Gorrod, I'm going to refer

25    back to Judge Le's question about the transcript.  And
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 1    the Schedule D that for the facilities or the taxpayers

 2    filed treating the -- the earnouts as long-term cap

 3    gains.  A.

 4              And you are -- you are telling us that the

 5    events occurred to allow them to receive those payments

 6    occurred in 2019/2020.  Why would you characterize as

 7    long term opposed to short term.

 8              MR. GORROD:  I -- I'd have to go back and

 9    check the dates.  I believe it was over more than one

10    year.

11              JUDGE LEUNG:  It was a 2020 earnout?  I see

12    the first earn out was 2019.  That -- that sort of makes

13    sense.  But the second earnout was in 2020.

14              MR. GORROD:  I believe there was some delay in

15    the -- in the calculation of it, I believe, I'm not

16    exactly sure the -- the reason for the delay, but there

17    was some sort of delay on the first one from that

18    measurement date until the date of payment.

19              It was -- it was 18 months for the first

20    earnout from the date of the -- the transaction when the

21    earnout was granted until the actual payment date.

22              So it was 18 months or 18 months minus 15

23    days, because I think they were supposed to pay it

24    within 15 days of confirming the amount there are

25    procedures under the merger agreement, there's a dispute
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 1    for whether they satisfied it or -- and what the amount

 2    is that they could go through.

 3              And so it was an 18 month period for the first

 4    earnout and that 20 month period for the second earnout

 5    from the date of the transaction until the date that the

 6    earnout was paid.

 7              JUDGE LEUNG:  So you're -- you're -- you're

 8    basing the characterization of long term using the

 9    original sale date of the company?

10              MR. GORROD:  Correct.

11              JUDGE LEUNG:  So you're -- you're -- you're

12    basing the characterization of long term using the

13    original sale date of the company?  Correct.  Okay.  And

14    with respect to your argument on the situs, what's the

15    intangible your using here to just say situs changed in

16    Texas or took place in Texas?

17              MR. GORROD:  Sure.  So we -- we believe it's

18    not an installment sale.  That's the incorrect

19    characterization.  And that situs discussion was solely

20    for the purpose of, if it's determined to be an

21    installment sale, then we believe it's within that

22    business situs exception that -- that similar to -- were

23    all where that goodwill had a portion of it in New York

24    based on the business operations and management there.

25              That here, Mr. Fulzele's activities, the
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 1    entire headquarters and commercial domicile was a Texas

 2    based operation company.  And his activities in managing

 3    it, driving it to -- to achieve those targets was all

 4    done within Texas.

 5              And so that some portion of that, or all

 6    should be attributable to a business situs is in Texas

 7    and would be within that business situs as exception of

 8    the -- the installments -- the California installment

 9    sale provision.

10              JUDGE LEUNG:  So you're saying Mr. Fulzele's

11    activities is the intangible?

12              MR. GORROD:  No, the earnout payment is the

13    intangible.  Did the right, that's intangible property.

14    The -- the right to those earnout payments.

15              JUDGE LEUNG:  So the right to earnout payment,

16    correct, is intangible and that right which was, given

17    to Mr. Fulzele in 2018 as part of the merger agreement.

18    So you got cash for 10 and a half million.

19              MR. GORROD:  Correct.

20              JUDGE LEUNG:  And you got this earnout payment

21    so that you splitting the installment -- well, splitting

22    the transaction, the two parts.  One is the actual

23    10-and-a half million dollar payout, and the second part

24    was the earnout payment?

25              MR. GORROD:  Correct.
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 1              JUDGE LEUNG:  And the earnout payment now

 2    saying is the intangible, which acquired a Texas situs

 3    by 2020.

 4              MR. GORROD:  That's, -- that's correct.  It

 5    was -- it was the earnout, the right to the earnout was

 6    based on achieving certain targets in subscriptions.  I

 7    -- I can give you the actual --

 8              JUDGE LEUNG:  Well, that -- that's why I

 9    understand that, you know, it could be based on sales

10    enough number -- customer, number of loans, whatever the

11    -- the -- the numbers are, the metrics are for the

12    earning that money that -- that's neither you or there.

13              I'm just trying to nail down what is the

14    intangible that you were referring to that acquired a

15    Texas situs.  You're telling me this is the -- is the --

16    the earnout -- the agreement that paid to earnout, which

17    acquired a Texas situs by 2022.

18              MR. GORROD:  Correct.

19              JUDGE LEUNG:  Okay.  Thank you.  No further

20    questions.  Judge Lambert?  Judge Le?

21              JUDGE LAMBERT:  No further questions.

22              JUDGE LEUNG:  Okay.  I'd like to thank

23    everybody for our excellent presentations.  This brings

24    the hearing, this appeal to conclusion.  The case is

25    submitted, a decision we will endeavor to set out a
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 1    decision within 100 days.  And this will take us off the

 2    record.

 3              (The proceeding concluded at 2:37 p.m.)
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