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 J. LAMBERT, Administrative Law Judge:  Pursuant to Revenue and Taxation Code 

(R&TC) section 6561, Contra Costa Farms LLC (Contra Costa) and Rio Vista Farms LLC 

(Rio Vista) (collectively, appellants) appeal a decision issued by respondent California 

Department of Tax and Fee Administration (CDTFA) partially denying appellants’ timely 

petitions for redetermination (petitions) of the Notice of Determination (NOD) issued to each 

appellant.1 

 The first NOD was issued on December 29, 2023, to Contra Costa for tax of $2,979,636, 

plus applicable interest, and a negligence penalty of $297,963.60 for the period 

January 1, 2020, through December 31, 2022 (first liability period).2  The second NOD was 

issued on January 2, 2024, to Rio Vista for tax of $525,954, plus applicable interest, and a 

negligence penalty of $52,595.40 for the period January 1, 2020, through December 31, 2022 

 
1 On the motion of appellants, the Office of Tax Appeals (OTA) consolidated these appeals.  

(Cal. Code Regs., tit. 18, § 30212(a).) 
 

2 The first NOD was timely issued because on March 21, 2023, Contra Costa signed a waiver of 
the otherwise applicable three-year statute of limitations for the period January 1, 2020, through 
September 30, 2020, which allowed CDTFA until January 31, 2024, to issue an NOD.  (See R&TC, 
§§ 6487(a), 6488.)   
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(second liability period).3  In its subsequent decisions, CDTFA deleted the negligence penalties 

and denied the remainder of the petitioned amounts in each case. 

 Office of Tax Appeals (OTA) Panel Members Josh Lambert, Suzanne B. Brown, and 

Michael F. Geary held an oral hearing for this matter in Sacramento, California, on 

October 21, 2025.  At the conclusion of the oral hearing, the record was closed, and this matter 

was submitted on the oral hearing record pursuant to California Code of Regulations, title 18, 

section 30209(b). 

ISSUE 

Whether adjustments are warranted to the measure of unreported taxable sales for each 

appellant for each liability period.4 

FACTUAL FINDINGS 

1. Appellants, both limited liability companies, each held a seller’s permit to operate a 

cannabis dispensary.  Contra Costa was located in Antioch, California.  Rio Vista was 

located in Rio Vista, California.   

2. For the first liability period, Contra Costa reported on its sales and use tax returns 

(SUTRs) total sales and taxable sales of $67,277,543, claiming no deductions.  For the 

second liability period, Rio Vista reported on its SUTRs total sales of $20,529,221 and 

claimed deductions of $9,177,015,5 resulting in taxable sales of $11,352,206.  

Appellants’ reporting method was unknown. 

3. For audit, Contra Costa provided sales detail reports and point-of-sale (POS) sales data 

for the first liability period.  For audit, Rio Vista provided sales detail reports and POS 

sales data for the second liability period.   

4. Using Contra Costa’s POS sales data, CDTFA compiled total sales, excluding discounts, 

of $107,942,287 for the first liability period.  For each month, CDTFA divided total sales, 

excluding discounts, by one plus the applicable sales tax rate6 to compute taxable sales 

 
3 The second NOD was timely issued because on March 21, 2023, Rio Vista signed a waiver of 

the otherwise applicable three-year statute of limitations for the period January 1, 2020, through 
September 30, 2020, which allowed CDTFA until January 31, 2024, to issue an NOD.  (See R&TC, 
§§ 6487(a), 6488.)   

 
4 The measure of tax for unreported taxable sales is $31,291,931 ($98,569,474 - $67,277,543) for 

Contra Costa and $6,473,282 ($17,825,488 - $11,352,206) for Rio Vista. 
 

5 Rio Vista claimed sales for resale of $8,995,462 and nontaxable labor of $181,553. 
 

6 The sales tax rate for Contra Costa County was 9.25 percent for January 1, 2020, through 
March 31, 2021, and 9.75 percent for April 1, 2021, through December 31, 2022. 
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of $98,569,474 and sales tax reimbursement of $9,372,815 ($107,942,287 - 

$98,569,474)7 for the first liability period.  Upon comparison to sales tax reimbursement 

of $6,393,179 reported on the corresponding quarterly SUTRs, CDTFA computed 

unreported sales tax reimbursement of $2,979,636 for the first liability period.  CDTFA 

concluded that the Contra Costa POS sales data was reliable. 

5. Using Rio Vista’s POS sales data, CDTFA compiled total sales, excluding discounts, of 

$19,273,809 for the second liability period.  For each month, CDTFA divided total sales, 

excluding discounts, by one plus the applicable sales tax rate (8.125 percent) to 

compute taxable sales of $17,825,488 and sales tax reimbursement of $1,448,321 

($19,273,809 - $17,825,488) for the second liability period.  Upon comparison to sales 

tax reimbursement of $922,367 reported on the corresponding quarterly SUTRs, CDTFA 

computed unreported sales tax reimbursement of $525,954 for the second liability 

period.  CDTFA concluded that the Rio Vista POS sales data was reliable. 

6. CDTFA issued the NOD to Contra Costa on December 29, 2023, for tax of $2,979,636 

plus applicable interest, and a negligence penalty of $297,963.  CDTFA issued the NOD 

to Rio Vista on January 2, 2024, for tax of $525,954 plus applicable interest, and a 

negligence penalty of $52,959.40.   

7. Each appellant filed a timely petition of its respective NOD.  On August 19, 2024, 

CDTFA issued a Decision in each case, ordering the deletion of the negligence penalties 

but otherwise denying each appellant’s petition.   

8. Appellants timely appealed to OTA. 

DISCUSSION 

California imposes sales tax on a retailer’s retail sales of tangible personal property sold 

in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or 

excluded from taxation by statute.  (R&TC, §§ 6012, 6051.)  All of a retailer’s gross receipts are 

presumed subject to tax unless the retailer can prove otherwise.  (R&TC, § 6091.)  “Gross 

receipts” are the total amount of the sales price without any deduction for labor, service cost or 

other expense, and include any services that are part of the sale.  (R&TC, § 6012(a)(2), (b)(1).)  

For the purpose of the proper administration of the Sales and Use Tax Law and to prevent the 

evasion of the sales tax, the law presumes that all gross receipts are subject to tax until the 

contrary is established.  (R&TC, § 6091.)  It is the retailer’s responsibility to maintain complete 

 
7 The mathematical formula presented here results in $9,372,813.  This difference in results is 

due to rounding and is immaterial. 
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and accurate records to support reported amounts and to make them available for examination.  

(R&TC, §§ 7053, 7054; Cal. Code Regs., tit. 18, § 1698(b)(1).) 

If CDTFA is not satisfied with the amount of tax reported by the taxpayer, or in the case 

of a failure to file a return, CDTFA may determine the amount required to be paid on the basis of 

any information which is in its possession or may come into its possession.  (R&TC, §§ 6481, 

6511.)  In the case of an appeal, CDTFA has a minimal, initial burden of showing that its 

determination was reasonable and rational.  (Appeal of Talavera, 2020-OTA-022P.)  Once 

CDTFA has met its initial burden, the burden of proof shifts to the taxpayer to establish that a 

result differing from CDTFA’s determination is warranted.  (Ibid.)  Unsupported assertions are 

not sufficient to satisfy a taxpayer’s burden of proof.  (Ibid.) 

Here, CDTFA based its determination on appellants’ own business records using a 

direct audit method.8  CDTFA compiled sales data recorded in appellants’ own POS system.  

CDTFA used the best available evidence of sales, and CDTFA’s determinations are reasonable 

and rational.  Accordingly, the burden shifts to appellants to show errors in the audit. 

Appellants assert that it charged “service fees” for “extraordinary costs” (e.g., costs 

related to city audits, licensing fees, security guards).  Appellants contend that the service fees 

are nontaxable if optional and itemized separately on receipts, and that they did not collect sales 

tax reimbursement on the fees.  Appellants also assert that denial of their appeal will result in 

the termination of the business and will have negative consequences to employees, investors, 

and the loss of revenue to charities, cities, and the State of California.  Appellants request that 

the tax liability be withdrawn as a matter of equity.   

Exemptions from tax are strictly construed against the taxpayer who has the burden of 

proving that the statutory requirements have been satisfied.  (H. J. Heinz Co. v. State Bd. of 

Equalization (1962) 209 Cal.App.2d 1, 4.)  Appellants have not provided any documentation or 

other evidence to support their contentions.  Appellants have not provided any legal authorities 

in support of their contention that the fees are nontaxable if optional and itemized separately on 

receipts.  It appears that appellants incorrectly assert that their overhead costs are exempt from 

tax.  Appellants’ “service fees” for business operational costs and expenses are part of the 

taxable sales price for cannabis products and are not exempt even if separately stated.  (See 

 
8 A direct audit method is one that enables CDTFA to determine taxable sales directly from 

business records without samples and projections or extrapolation.  Generally, a direct audit involves a 
simple tabulation of taxable sales evidenced by sales invoices, cash register tapes, or a taxpayer’s 
recorded taxable sales.  A direct audit approach based on complete and accurate business records is 
generally expected to be the most accurate. 
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R&TC, § 6012(a)(2), (b)(1).)  At the hearing, appellants also argued that the services fees were 

nontaxable tips, but provide no evidence establishing that contention. 

Appellants assert that they did not collect the tax and do not have the funds to pay the 

liabilities.  The sales tax is imposed on the retailer, who may collect reimbursement from its 

customer if the contract of sale so provides.  (Civ. Code, § 1651.1; Cal. Code Regs., tit. 18, 

§ 1700.)  Sales tax applies regardless of whether the retailer collects reimbursement from its 

customer.  (R&TC, § 6051.)  While a taxpayer may collect tax reimbursement from its 

customers, there is no requirement that it do so, and failure to collect reimbursement is 

generally not a basis for relief from the tax.  (See Pacific Coast Engineering Co. v. State of 

California (1952) 111 Cal.App.2d 31, 34.)  Accordingly, appellants’ assertion does not warrant 

any adjustments to the determined measure of tax.9 

Appellants assert that payment of the liability would be a financial hardship and as a 

matter of equity, appellants request that the tax liability be withdrawn.  With respect to 

appellants’ requests, there is no provision in the Sales and Use Tax Law that allows OTA to 

relieve tax liability based on appellants’ hardships.   

  

 
9 Appellants assert that CDTFA stated to them that the services fees are nontaxable if optional 

and itemized separately on receipts.  However, appellants allege the advice occurred after the audit 
period, and appellants also acknowledge that they did not receive any written advice from CDTFA.  (See 
R&TC, § 6596.)  In addition, ignorance or a misunderstanding of the law generally does not excuse a 
taxpayer’s noncompliance with California tax laws.  (Appeal of Wright Capital Holdings LLC, 
2019-OTA-219P.) 
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HOLDING 

Appellants have not shown that any adjustments to the measures of unreported taxable 

sales are warranted. 

DISPOSITION 

 CDTFA’s actions in deleting the negligence penalties but otherwise denying the petitions 

for redetermination are sustained. 

 

 
 

     
Josh Lambert 
Administrative Law Judge 

 

We concur:  
 
 
            
Suzanne B. Brown     Michael F. Geary 
Administrative Law Judge    Administrative Law Judge 
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