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OPINION
Representing the Parties:
For Appellant: Roger Wang, CPA

For Respondent: Jennifer Barry, Attorney
Jarrett Noble, Attorney
Jason Parker, Chief of Headquarters Ops.

T. STANLEY, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6901, East West Bank (appellant) appeals a decision issued by respondent
California Department of Tax and Fee Administration (CDTFA)* denying appellant’s claim for
refund of $10,822.88 for the period April 1, 2011, through December 31, 2011.

Office of Tax Appeals (OTA) Panel Members Teresa A. Stanley, Josh Aldrich, and
Sheriene Anne Ridenour held a virtual oral hearing for this matter on July 16, 2025. At the
conclusion of the oral hearing, the record was closed, and this matter was submitted on the oral
hearing record pursuant to California Code of Regulations, title 18, (Regulation)
section 30209(h).

ISSUE

Is appellant entitled to a refund of excess tax reimbursement?

1 Sales and use taxes were formerly administered by the State Board of Equalization (board). In
2017, functions of the board relevant to this case were transferred to CDTFA. (Gov. Code, § 15570.22.)
For ease of reference, when this Opinion refers to events that occurred before July 1, 2017, “CDTFA”
shall refer to the board.
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FACTUAL FINDINGS
Appellant is a full-service, commercial bank headquartered in California.

On August 1, 2011, appellant purchased computer hardware, software, licenses, and
related maintenance services from Enterprise Network Solutions, Inc. (ENS) in the
amount of $384,680.65 (the transaction or the transaction at issue).

The sales invoice reflects that ENS was to deliver the tangible personal property to an
office of appellant located in Phoenix, Arizona. The invoice charged appellant

8.75 percent “sales tax” totaling $10,822.88, which appellant paid on August 26, 2011.
Sometime in 2012, CDTFA audited ENS and determined that appellant’s purchase was
not subject to California sales tax that ENS charged appellant and remitted to CDTFA.
ENS filed a claim for refund with CDTFA on November 18, 2013.

On December 5, 2013, ENS sent to appellant a Form BOE-52-L2, Notice of Pending
Refund of Excess Sales Tax Reimbursement, informing appellant that ENS had
collected excess sales tax reimbursement on the transaction.

Form BOE-52-L2 further states that “We have filed a claim for refund with [CDTFA] for
the excess tax collected. Once we receive a refund from [CDTFA], we will refund the
money to you. We are legally liable to repay [CDTFA] any amounts of the tax that are
not refunded to you.” Appellant opted to have ENS send the refund to appellant rather
than crediting it to appellant's ENS account.

In a credit memo dated December 4, 2013, before ENS sent the Form BOE-52-L2 to
appellant, ENS issued a credit to appellant’s account for the full amount of $10,822.88.
On the same day, ENS issued an invoice to appellant charging Arizona sales tax of
8.05 percent totaling $9,957.04.2

After ENS offset appellant’s refund of $10,822.88 by the $9,957.04 in Arizona sales tax,
appellant had a credit balance of $865.84.

On July 1, 2014, appellant filed a claim for refund, which, among other things, included a
request for refund of the amount at issue here.

CDTFA denied appellant’s claim for refund of $10,822.88, and after holding an appeals
conference, CDTFA issued a decision affirming its denial of the claim for refund.
Appellant filed a request for reconsideration, and CDTFA issued a supplemental
decision continuing to deny appellant’s claim for refund.

Appellant filed this timely appeal.

2 This invoice is not in OTA’s records, but it does not appear to be in dispute.
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DISCUSSION

California imposes sales tax on a retailer’s retail sales of tangible personal property sold
in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or
excluded from taxation. (R&TC, 88 6012, 6051.) When sales tax does not apply, such as when
a sale occurs outside this state, use tax is imposed on the purchaser who stores, uses, or
consumes the tangible personal property in this state, unless the use is excluded or otherwise
exempt. (R&TC, 88 6201, 6202, 6401.) Generally, when the retail sale occurs outside of the
state, and the tangible personal property is used outside of the state, neither sales tax nor use
tax applies. (R&TC, 88 6006, 6051, 6201, 6202.)

Sales tax is imposed on retailers for the privilege of selling tangible personal property in
this state at retail. (R&TC, § 6051.) A retailer may collect sales tax reimbursement from its
customers on the sales price of tangible personal property sold at retail. (Civ. Code,

§ 1656.1(a).) This amount is not a sales tax imposed on the customer; instead, it is
reimbursement for the sales tax imposed on the retailer. (Ibid.) When an amount represented
by a person to a customer as constituting sales tax reimbursement upon an amount that is not
taxable or is in excess of the taxable amount and is actually paid by the customer to the person,
the amount so paid is excess tax reimbursement. (R&TC, 8 6901.5.)

Regulation section 1700 interprets and implements Civil Code section 1656.1 and R&TC
section 6901.5. The regulation incorporates the presumption from Civil Code section 1656.1,
further defines excess tax reimbursement, and prescribes the relevant procedure to address
excess tax reimbursement. In summary of the pertinent parts, Regulation section 1700 provides
the following: (a)(2) a rebuttable presumption arises that the parties agreed to the addition of
sales tax reimbursement to the sales price of tangible personal property if sales tax
reimbursement is shown on the sales check or other proof of sale; (b)(1) when an amount
represented by a person to a customer as constituting reimbursement for sales tax is computed
upon an amount that is not taxable or is in excess of the taxable amount and is actually paid by
the customer to the person, the amount so paid is excess tax reimbursement; and
(b)(2) whenever CDTFA ascertains that a person has collected excess tax reimbursement, the
person will be afforded the opportunity to refund the excess collections to the customer from
whom they were collected.

Once the retailer has remitted the sales tax reimbursement to CDTFA, a customer who
has paid excess tax reimbursement has no statutory remedy to obtain a refund from CDTFA
directly. (R&TC, 8§ 6901, et seq; Decorative Carpets, Inc. v. State Bd. of Equalization (1962)

58 Cal.2d 252, 255 (Decorative Carpets) [the orderly administration of the tax laws requires
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adherence to the statutory procedures and precludes imposing on [CDTFA] the burden of
making refunds to the taxpayer's customers];®> McClain v. Sav-On Drugs (2019) 6 Cal.5th 951,
960-961.) Customers who believe they have been charged excess tax reimbursement may
complain to CDTFA, which may in turn initiate an audit or a deficiency determination. (R&TC,
88 6481, 6483, 7054.) Once CDTFA ascertains that a person has collected excess tax
reimbursement, the person will be afforded an opportunity to refund that amount to the customer
from whom it was collected. (R&TC, § 6901.5; Cal. Code Regs., § 1700; see Loeffler v. Target
Corp. (2014) 58 Cal.4th 1081, 1107-1109 (Loeffler).) Any overpayment of use tax by a
purchaser to a retailer who is required to collect the tax and who gives the purchaser a receipt
therefor shall be credited or refunded by CDTFA to the purchaser. (R&TC, § 6901(b).)

Here, the only dispute between the parties is whether the amount paid was excess tax
reimbursement (sales tax) or an overpayment of use tax. Citing to Regulation
section 1684(e)(1),* appellant asserts that because ENS held a Certificate of Registration-Use
Tax in California, the tax collected on the transaction at issue must be use tax. Appellant also
contends that since title to the property passed to appellant at a point outside California, sales
tax does not apply. Appellant opines that CDTFA applied incorrect facts and law to find that
sales tax reimbursement, rather than use tax, was collected by ENS on the transaction.
Appellant further asserts that pursuant to R&TC section 6901(b), use tax must be refunded to
the purchaser, which is appellant here.

The parties do not dispute that the transaction at issue here was the sale of tangible
personal property at retail. The parties also do not dispute that ENS should not have collected
either California sales tax reimbursement or California use tax because the sale occurred out-of-
state, and ENS delivered the tangible personal property to appellant’s office in Arizona for use
out-of-state. In a claim for refund action, excess tax reimbursement must generally be returned
to the party who remitted the excess tax reimbursement (such as ENS) and then refunded or
credited to the person who paid it (i.e., appellant). (R&TC, § 6901(a).) On the other hand,
CDTFA must refund or credit any overpayment of use tax to the purchaser (appellant). (R&TC,
8 6901(b).)

OTA finds that the evidence in the record supports CDTFA’s position that the tax

charged to appellant was presumptively sales tax reimbursement, based on the following:

3 Decorative Carpets analyzed R&TC section 6054.5, the predecessor to R&TC section 6901.5.
4 A retailer that is a retailer engaged in business in this state and making sales of tangible

personal property, the storage, use, or other consumption of which is subject to use tax, must register for
a Certificate of Registration-Use Tax. (Cal. Code Regs., § 1684(a), (e)(1).)
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(1) the invoice that expressly states that 8.75 percent sales tax was charged; (2) ENS'’s letter to
appellant stating that ENS charged excess sales tax reimbursement to appellant; and (3) the
Form BOE-52-L2 signed by appellant’s representative requesting that appellant be refunded the
excess sales tax reimbursement. Moreover, based on the invoice alone, which is considered
the contract between the parties, the presumption arises that appellant paid sales tax
reimbursement on the transaction rather than use tax. (Cal. Code Regs., § 1700(a)(2); Loeffler,
at p. 1108 [whether a reimbursement amount will be added is purely a matter of contract
between the retailer and consumer].)

The presumption is a rebuttable one. (Civ. Code, § 1656.1(d).) Appellant has the
burden of proof to rebut the presumption and prove entitlement to the claimed refund.
(Honeywell, Inc. v. State Bd. of Equalization (1982) 128 Cal.App.3d 739, 744.) However,
appellant provides no evidence to rebut the presumption. Nothing in the administrative record
reflects that ENS provided appellant a receipt for collected use tax, as required by R&TC
section 6901(b).

Furthermore, appellant’s arguments are unavailing. Although CDTFA issued appellant a
Certificate of Registration — Use Tax, ENS is not precluded from contracting with appellant for
ENS to collect sales tax reimbursement from appellant. (Loeffler, at p. 1103.) Moreover, the
language of R&TC section 6901, et seq., uses the word “person” instead of “retailer,” which
means that even if a seller did not have a seller’s permit, as here, the person could still collect
and remit sales tax reimbursement to CDTFA. In fact, appellant states that “[m]ost purchases
from ENS were for use at [appellant’s] locations inside California. Few purchases, including
those pertaining to the transaction, were used in Arizona.” This strongly suggests that appellant
and ENS have previously contracted for payment of California sales tax reimbursement on
tangible personal property and that ENS, being accustomed to collecting California sales tax
reimbursement on most of the transactions between ENS and appellant, accidentally collected
California sales tax reimbursement on the transaction at issue. Additionally, appellant’s
contention that Regulation section 1684(h) requires CDTFA to refund the tax directly to
appellant misreads the regulation. Under that provision, CDTFA is only required to refund
appellant directly when the tax “was represented by the retailer to the customer as being use
tax,” which is not the case here. (Cal. Code Regs., § 1684(h).)

Similarly, appellant’s argument that the transaction was for sale, delivery, and use
outside of California, and as such, the tax at issue must be use tax, does not overcome the
presumption that the tax charged was excess tax reimbursement. Of note, appellant did not

owe sales tax reimbursement since the sale occurred out-of-state and the tangible personal
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property was delivered to an office in Arizona; but also, appellant did not owe use tax because
the tangible personal property was not stored, consumed, or used in California. So, the fact that
neither sales tax reimbursement nor use tax was owed has no bearing on whether the tax
charged was one or the other.

When ENS learned during a CDTFA audit that ENS had incorrectly collected what it
considered to be excess tax reimbursement, it followed the proper procedure prescribed in
Regulation section 1700(b)(2). ENS filed a timely claim for refund of excess tax reimbursement
and promptly issued appellant a letter stating that it had filed the refund claim. (See R&TC,

§ 6901(a).) Upon receipt of the letter, appellant did not dispute the characterization of the tax as
sales tax; rather, appellant notified ENS to refund the excess tax to appellant. After CDTFA
issued the refund of $10,822.88 to ENS, ENS then credited appellant’s account for that amount.
ENS then issued an invoice to appellant for Arizona sales tax of $9,957.04 that should have
been charged on the original transaction. ENS was allowed, under California law, to offset the
debt owed to Arizona against the refund from California. (Cal. Code Regs., § 1700(b)(3)(A)(2).)°

Based on OTA’s finding that appellant did not rebut the presumption that the tax at issue
was excess tax reimbursement and not use tax, appellant’s arguments, without supporting

evidence to the contrary, are unpersuasive.

5 ENS improperly credited the remaining balance of $865.84 to appellant’s account rather than
refunding it to appellant. Appellant claims it never received that balance; if so, ENS should have remitted
that amount to CDTFA as it retains its character as excess tax reimbursement. (R&TC, § 6901.5.)
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HOLDING
Appellant is not entitled to a refund of excess tax reimbursement.
DISPOSITION
OTA sustains CDTFA’s decision denying appellant’s claim for refund.
Docusigned by:
E0CC6C6ACCC6A44D.,.
Teresa A. Stanley
Administrative Law Judge

We concur:
DocuSigned by: DocuSigned by:
N 48745BB80AA14R4. 67F043D83EF547C...
Josh Aldrich Sheriene Anne Ridenour
Administrative Law Judge Administrative Law Judge

Date Issued: 9/22/2025
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