
OFFICE OF TAX APPEALS 

STATE OF CALIFORNIA 

 

In the Matter of the Appeal of: 

ECLIPSE CASH SYSTEMS, LLC 

 

) 
) 
) 
) 
) 
) 

OTA Case No.:  250218839 
CDTFA Case ID:  5-104-891, 5-113-636 

 

OPINION 

Representing the Parties: 
  
 For Appellant:  C. Biedrzychi,1 Representative 
 
 For Respondent:  Jason Parker, Chief of Headquarters Ops. 
 
 T. STANLEY, Administrative Law Judge:  Pursuant to Revenue and Taxation Code 

(R&TC) section 6561, Eclipse Cash Systems, LLC (appellant) appeals a decision issued by 

respondent California Department of Tax and Fee Administration (CDTFA)2 denying appellant’s 

timely petition for redetermination of a Notice of Determination (NOD) issued on July 7, 2023.  

The NOD is for tax of $117,392, plus applicable interest, and a 10 percent negligence penalty of 

$11,739.15 for the period April 1, 2016, through December 31, 2019 (liability period),3  based on 

disallowed claimed nontaxable sales for resale of $1,495,048.  Appellant also filed a claim for 

refund of $1 or more.4 

 
1 The Office of Tax Appeals uses the spelling provided by Mr. Biedrzychi in the Power of Attorney 

form instead of the apparent incorrect spelling of “Biedrzycki” or “Biedrzyck” referenced in California 
Department of Tax and Fee Administration records. 
 

2 Sales and use taxes were formerly administered by the State Board of Equalization (board).  In 
2017, functions of the board relevant to this case were transferred to CDTFA.  (Gov. Code, § 15570.22.)  
For ease of reference, when this Opinion refers to events that occurred before July 1, 2017, “CDTFA” 
shall refer to the board. 

 
3 The NOD was timely issued because on March 7, 2023, appellant signed the most recent 

waiver in a series of waivers of the otherwise applicable three-year statute of limitations, which allowed 
CDTFA until July 31, 2023, to issue an NOD for the period April 1, 2016, through December 31, 2018.  
(See R&TC, §§ 6487(b), 6488.)  The NOD was timely issued with respect to the period January 1, 2019, 
through August 23, 2019, because it was issued within the three-year statute of limitations period for 
issuing a determination.  (See R&TC, § 6487(b).) 

 
4 A taxpayer will sometimes file a petition for redetermination and a claim for refund to protect its 

right to claim a refund or credit for overpayments discovered in an audit or that may be discovered during 
the taxpayer’s appeal of the NOD.  Such claims are frequently referred to as protective claims for refund. 
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 Appellant waived the right to an oral hearing; therefore, the matter was submitted to the 

Office of Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, 

title 18, section 30209(a).  

ISSUES 

1. Are adjustments to the disallowed claimed sales for resale warranted? 

2. Was the 10 percent negligence penalty properly imposed? 

3. Is appellant entitled to a refund? 

FACTUAL FINDINGS 

1. Appellant was a retailer of ATMs from April 1, 2016, when it opened its seller’s permit, 

through August 23, 2019, when appellant sold its business and closed out its seller’s 

permit.  Appellant was headquartered in North Carolina but sold tangible personal 

property (i.e., ATMs) to California customers. 

2. For the liability period, appellant reported total sales of $1,524,083 and sales for resale 

of $1,284,440, resulting in reported taxable sales of $239,643. 

3. CDTFA audited one of appellant’s California customers (Customer).  CDTFA’s Use Tax 

Collection Bureau referred appellant for possible investigation and audit because its 

analysis of Customer’s records indicated that appellant charged sales tax 

reimbursement on less than 5 percent of the tangible personal property purchased by 

Customer. 

4. CDTFA began this first audit of appellant and made several attempts to obtain 

documentation supporting appellant’s claimed sales for resale; for example, CDTFA 

suggested appellant send XYZ letters5 to its California customers and provided tips on 

how to extract reports from QuickBooks after appellant’s representative indicated he was 

able to gain full access to appellant’s QuickBooks files. 

5. During the audit, appellant asserted first that it could not obtain any documentation 

because the business was sold in 2019, so it did not have access to books, records, and 

computers.  At some point in the audit, appellant informed the auditor that it was able to 

obtain and access all of appellant’s QuickBooks files.  Despite appellant’s representation 

that it finally obtained QuickBooks files, appellant had not provided any documentation 

by April 5, 2023, more than a year after the audit began. 

 
5 XYZ letters, sent to customers in a form approved by CDTFA, inquire as to the purchaser’s 

disposition of the property purchased from the seller.  (Cal. Code Regs., tit. 18, § 1668(f).) 
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6. Ultimately, appellant never submitted any documentation to support claimed sales for 

resale.  CDTFA, therefore, used the information obtained in the aforementioned audit of 

Customer and compared ex-tax6 sales of $184,3387 to total sales of $193,5648 to 

calculate an error rate of 95.233817 percent ($184,388 ÷ $193,564 = 95.23 (rounded)) 

for unsupported ex-tax sales for resale to Customer. 

7. For 2019, appellant’s ex-tax sales to Customer of $27,000 exceeded appellant’s total 

reported sales to all customers of $7,399.  CDTFA determined that appellant 

underreported its sales, and estimated appellant’s total sales and claimed sales for 

resale for 8 months of operation in 2019 (January through August) using the average of 

reported amounts for 2016, 2017, and 2018.  CDTFA computed total sales of $337,041 

for 2019.  In sum, CDTFA determined total audited sales of $1,853,725 and audited 

claimed sales for resale of $1,569,871 for the liability period. 

8. After applying the error rate of 95.233817 percent to the audited claimed sales for resale 

for the liability period of $1,569,871, CDTFA established disallowed sales for resale of 

$1,495,048 ($1,569,871 x .95233817). 

9. On July 7, 2023, CDTFA issued an NOD for tax of $117,392, plus interest, and a 

negligence penalty of $11,739.15. 

10. Appellant filed a petition for redetermination, which CDTFA denied in a decision dated 

January 28, 2025. 

11. Appellant filed this timely appeal. 

DISCUSSION 

Issue 1:  Are adjustments to the disallowed claimed sales for resale warranted? 

California imposes sales tax on a retailer’s retail sales of tangible personal property sold 

in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or 

excluded from taxation by statute.  (R&TC, §§ 6012, 6051.)  For the proper administration of the 

Sales and Use Tax Law and to prevent the evasion of the sales tax, the law presumes that all 

gross receipts are subject to tax until the contrary is established.  (R&TC, § 6091.)  It is the 

 
6 Generally, ex-tax refers to a purchase or sale without the payment of California sales tax 

reimbursement or use tax. 
 

7 Customer purchased ATMs for use and not for resale.  In its audit of Customer, CDTFA 
determined that Customer did indeed pay use tax to CDTFA, but because of the lack of documentation by 
appellant, CDTFA could not ascertain whether Customer paid use tax with respect to its purchases from 
appellant, and no adjustment was warranted therefor.  

 
8 Appellant charged and collected sales tax reimbursement on the remainder of its total sales. 
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retailer’s responsibility to maintain complete and accurate records to support reported amounts 

and to make them available for examination.  (R&TC, §§ 7053, 7054; Cal. Code Regs., tit. 18, 

§ 1698(b)(1).) 

If CDTFA is not satisfied with the amount of tax reported by the taxpayer, or in the case 

of a failure to file a return, CDTFA may determine the amount required to be paid based on any 

information which is in its possession or may come into its possession.  (R&TC, §§ 6481, 6511.)  

In the case of an appeal, CDTFA has a minimal, initial burden of showing that its determination 

was reasonable and rational.  (Appeal of Talavera, 2020-OTA-022P.)  Once CDTFA has met its 

initial burden, the burden of proof shifts to the taxpayer to establish that a result differing from 

CDTFA’s determination is warranted.  (Ibid.)  Unsupported assertions are not sufficient to satisfy 

a taxpayer’s burden of proof.  (Ibid.) 

The burden of proving that a sale of tangible personal property is not at retail is upon the 

seller unless the seller timely takes in good faith a certificate from the purchaser that the 

property is purchased for resale.  (R&TC, § 6091.)  If the seller does not timely obtain a valid 

and complete resale certificate, the seller will be relieved of liability for the tax only where the 

seller shows that the property was:  (1) in fact resold by the purchaser and was not used by the 

purchaser for any purpose other than retention, demonstration, or display while holding it for 

sale in the regular course of business; (2) is being held for resale by the purchaser and has not 

been used for any purpose other than retention, demonstration, or display, while being held for 

sale in the regular course of business; or (3) was consumed by the purchaser, and tax was 

reported by the purchaser directly to CDTFA on the purchaser’s returns or in an audit of the 

purchaser.  (Cal. Code Regs., tit. 18, § 1668(e).) 

Here, CDTFA attempted, for more than a year, to obtain documentation to support 

appellant’s claimed sales for resale.  When appellant provided nothing, CDTFA used the only 

information that was in its possession, which was obtained through an audit of Customer.  The 

audit of Customer’s records of purchases from appellant revealed that appellant charged 

Customer sales or use tax on only a very small portion of its purchases.  CDTFA calculated an 

error rate of 95.233817 percent and applied it to claimed sales for resale of $1,569,871 during 

the liability period to calculate disallowed claimed sales for resale of $1,495,048.  Given that 

CDTFA was unable to obtain any evidence other than what it determined in the audit of 

Customer, CDTFA’s use of an indirect audit method (i.e., calculating an error rate), was 

reasonable and rational.  In fact, as it is appellant’s burden to prove that its sales were 

nontaxable sales for resale, and appellant failed to do so, CDTFA erred in appellant’s favor by 

allowing nontaxable sales totaling $74,823 (4.766183 percent of claimed nontaxable sales for 
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resale) although appellant failed to provide any records from which to determine its taxable 

sales.  Moreover, CDTFA’s use of appellant’s reported sales for 2016 through 2018 to 

extrapolate 2019 taxable sales was also reasonable and rational.  Appellant’s ex-tax sales to 

Customer alone totaled more than appellant claimed for the entire eight-month period of 2019. 

However, OTA has identified an error in CDTFA’s audit workpapers.  On Schedule 12B 

in the audit of Customer, CDTFA based the error rate on unreported sales for resale of 

$184,338.  But, on line 25, CDTFA incorrectly used $20,000 in the last column instead of 

$1,605, which was the actual sales price for equipment purchased from appellant on September 

30, 2018.  That error increased the unsupported sales for resale by $18,395.  Correcting that 

error results in unsupported sales for resale to Customer of $165,943.  This in turn reduces the 

error rate to 85.730301 percent ($165,943 ÷ $193,564 = 85.730301).  Applying that error rate to 

appellant’s claimed sales for resale of $1,569,871 results in disallowed sales for resale of 

$1,345,855.  The next step is to determine whether appellant has established further 

adjustments to appellant’s claimed sales for resale are warranted. 

Since OTA has determined that CDTFA was reasonable and rational in its audit 

approach, given the complete lack of documentation available, the burden shifts to appellant to 

show that additional adjustments to disallowed claimed sales are warranted.  During the audit, 

appellant asserted first that it could not obtain any documentation because the business was 

sold in 2019, so it did not have access to books, records, and computers.  At some point in the 

audit, appellant informed the auditor that it was able to obtain and access all of appellant’s 

QuickBooks files.  While CDTFA attempted to help appellant extract the reports needed to 

support its claimed sales for resale, appellant never provided a single report or any other 

information. 

Appellant’s unsupported assertions are not sufficient to satisfy the burden of proof.  (See 

Appeal of Amaya, 2021-OTA-328P.)  To satisfy its burden of proof, a taxpayer must prove two 

things:  (1) the tax assessment is incorrect; and (2) the proper amount of tax.  (Appeal of AMG 

Care Collective, 2020-OTA-173P.)  Appellant, here, has provided OTA with nothing more than 

one sentence that “[t]he audit includes valid sales for resale.”  Appellant does not submit any 

supporting documentation to support its claim and therefore fails to carry its burden of proof.  

Appellant has not established that further adjustments to disallowed sales for resale are 

warranted. 
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Issue 2:  Was the 10 percent negligence penalty properly imposed? 

 If any part of a deficiency for which a deficiency determination is made is due to 

negligence or intentional disregard of the Sales and Use Tax Law or authorized rules and 

regulations, a penalty of 10 percent of the amount of the determination shall be added thereto.  

(R&TC, § 6484; Cal. Code Regs., tit. 18, § 1703(c)(3)(A).)  Negligence is generally defined as a 

failure to exercise such care that a reasonable and prudent person would exercise under similar 

circumstances.  (Warner v. Santa Catalina Island Co. (1955) 44 Cal.2d. 310, 317; see also 

People v. Superior Court (Sokolich) (2016) 248 Cal.App.4th 434, 447.)  Generally, CDTFA 

should not impose a penalty for negligence or intentional disregard penalty with the first audit of 

a taxpayer in the absence of evidence establishing that any bookkeeping and reporting errors 

cannot be attributed to the taxpayer’s good faith and reasonable belief that its bookkeeping and 

reporting practice were in substantial compliance with the requirements of the Sales and Use 

Tax Law or authorized regulations.  (Cal. Code Regs, tit. 18, § 1703(c)(3)(A); see also 

Independent Iron Works, Inc. v. State Bd. of Equalization (1959) 167 Cal.App.2d 318, 321-324.) 

 A taxpayer shall maintain and make available for examination on request by CDTFA, all 

records necessary to determine the correct tax liability under the Sales and Use Tax Law and all 

records necessary for the proper completion of the sales and use tax returns.  (R&TC, §§ 7053 

7054; Cal. Code Regs, tit. 18, § 1698(b).)  All records required to be retained under this 

regulation must be preserved for a period of not less than four years.  (Cal. Code Regs, tit. 18, 

§ 1698(i).)  Failure to maintain and keep complete and accurate records will be considered 

evidence of negligence or intent to evade the tax and may result in penalties or other 

appropriate administrative action.  (Cal. Code Regs, tit. 18, § 1698(k).) 

 Appellant makes no specific arguments with respect to the negligence penalty.  

Appellant provides no records to support its claimed sales for resale.  Appellant did not take 

CDTFA’s suggestion to send XYZ letters to its customers nor did appellant provide QuickBooks 

data once it obtained full access to its records.  Although this was appellant’s first audit, 

appellant’s complete lack of accurate records, and its failure to provide a single valid resale 

certificate even after claiming substantial deductions for sales for resale are strong evidence of 

negligence.  Given the large error rate, appellant could not have held a good faith and 

reasonable belief that its bookkeeping, document retention, and reporting practices were in 

substantial compliance with the requirements of the Sales and Use Tax Law.  Consequently, the 

negligence penalty was properly imposed. 
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Issue 3:  Is appellant entitled to a refund? 

 A claim for refund is a claim for refund of overpaid tax.  (R&TC, § 6902).  A claim for 

refund is timely if filed:  (1) within six months from the date of payment; or (2) in regard to 

determinations, within six months from the date the determination became final; or (3) within 

three years from the last date of the month following the close of the quarterly period for which 

the overpayment was made.  (R&TC, § 6902(a)(1).) 

Appellant’s determination is not yet final, so the claim for refund is timely.  However, the 

record does not reflect that appellant has paid any of the tax assessed in the NOD, much less 

overpaid it.  The claim appears to be a protective claim for refund, which is a claim intended to 

protect a taxpayer’s right to claim a refund or credit for overpayments discovered in an audit or 

that may be discovered during the taxpayer’s appeal of the NOD.  Appellant makes no specific 

arguments with respect to the claim for refund and has not established that an overpayment 

exists. 
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HOLDINGS 

1. An adjustment to the amount of disallowed sales for resale is warranted, reducing 

disallowed claimed sales for resale to $1,345,855.  No further adjustments to disallowed 

claimed sales for resale are warranted. 

2. The negligence penalty was properly imposed. 

3. Appellant is not entitled to a refund. 

DISPOSITION 

 Disallowed claimed sales for resale are reduced to $1,345,855.  OTA otherwise sustains 

CDTFA’s determination. 

 

 
 

     
Teresa A. Stanley 
Administrative Law Judge 

 

We concur:  
 
 
            
Steven Kim      L. Katrine Shelton 
Administrative Law Judge    Administrative Law Judge 
 
 
Date Issued:      
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