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N. RALSTON, Administrative Law Judge:  Pursuant to Revenue and Taxation Code 

(R&TC) sections 6561 and 6901, Fiesta Mexicana Bar & Grill, Inc. (appellant) appeals a 

decision issued by the California Department of Tax and Fee Administration (respondent) 

denying appellant’s timely petition for redetermination of a Notice of Determination (NOD) 

issued on September 30, 2022, and appellant’s corresponding protective claim for refund.1  The 

NOD is for tax of $269,380, plus applicable interest, and a negligence penalty of $26,937.99 for 

the period April 1, 2019, through June 30, 2022 (liability period).  After issuing the NOD, 

respondent completed a reaudit which reduced the tax to $193,415, and the negligence penalty 

to $19,341.46. 

Appellant waived the right to an oral hearing; therefore, the matter was submitted to the 

Office of Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, 

title 18, section 30209(a). 

  

 
1 A taxpayer will sometimes file both a petition for redetermination and a claim for refund to 

protect its right to claim a refund or credit for overpayments discovered either in an audit or during the 
taxpayer’s appeal of an NOD.  This type of claim is frequently referred to as a “protective claim for 
refund.”  In its Decision dated August 15, 2023, respondent denied appellant’s claim for refund based on 
respondent’s determination that appellant had not overpaid a liability. 
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ISSUES 

1. Whether any further adjustments are warranted to respondent’s measure of unreported 

taxable sales. 

2. Whether appellant was negligent. 

FACTUAL FINDINGS 

1. Appellant is a full-service restaurant selling food and alcohol in Montebello, California.  

This is appellant’s first audit. 

2. Appellant filed sales and use tax returns (SUTRs) for the liability period, reporting total 

sales of $1,913,569, claiming deductions for sales tax reimbursement included in gross 

receipts of $171,064, and reporting taxable sales of $1,742,505. 

3. Appellant did not make its books and records available for examination despite multiple 

written requests from respondent to do so.  Because no books and records were 

provided, respondent used various indirect audit methodologies to test the accuracy of 

the figures reported on the SUTRs. 

4. Respondent primarily relied on Form 1099-K data for tax years 2019 and 2020, and 

during a reaudit, tax year 2021.  Form 1099-K data for the 2022 tax year was not 

available to respondent during the audit or reaudit.2 

5. Respondent compared the taxable sales reported on the SUTRs with the Form 1099-K 

data for the second quarter of 2019 (2Q19) through 4Q20, and during the reaudit, 

through 4Q21.  The sum of electronic payments (e.g., credit card payments) exceeded 

reported taxable sales in six quarters of the thirteen-quarter liability period, resulting in 

an electronic payment ratio (EPR) exceeding 100 percent.  Thus, a comparison of the 

SUTRs and the Form 1099-K data indicated appellant received more income than it 

reported for those six quarters, which respondent considered evidence of possible 

underreporting.  Respondent determined further testing was warranted. 

6. For 3Q20 and 4Q20, the EPRs were 58.86 and 58.29 percent, respectively.  That is, 

approximately 58 percent of appellant’s sales for those quarters were paid by a credit 

 
2 Form 1099-K data for the 2022 tax year became available to respondent during this appeal.  

Form 1099-K is an IRS form titled, “Payment Card and Third Party Network Transactions,” which shows 
the monthly and annual amounts paid to a merchant by a bank, credit card company, or third party 
network, during a given time period.  Form 1099-K includes payments made by any electronic means, 
including, but not limited to, credit cards, debit cards, and PayPal.  Respondent states it analyzed the 
data for 2022 and determined additional, unreported taxable sales of $13,064 (rounded) for the first and 
second quarters of 2022.  Respondent states it is not asserting the increase to the taxable measure but 
reserves the right to offset the increase with any future adjustments ordered by OTA as allowable under 
the Sales and Use Tax Law.  (See R&TC § 6563.) 
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card or other electronic processing method.  Respondent determined the percentage of 

taxable sales attributable to electronic payments for these quarters was reasonable, and 

respondent did not adjust the reported taxable sales for these quarters. 

7. Appellant reported no sales for 2Q20 and 1Q21.  Respondent accepted appellant’s 

reported sales for 1Q21 because Form 1099-K data showed appellant did not receive 

any electronic payments that quarter.  However, respondent determined that 

Form 1099-K data for 2Q20 did show electronic payments, and respondent did not 

accept the reported zero sales for that quarter. 

8. In sum, respondent accepted the taxable sales reported on the SUTRs for 3Q20, 4Q20, 

and 1Q21, but did not accept the taxable sales reported for the other quarters of the 

liability period. 

9. For 2Q19, 3Q19, 4Q19, 1Q20, 2Q20, 2Q21, 3Q21, and 4Q21, respondent applied an 

EPR of 58.62 percent3 to the credit card sales recorded in appellant’s 1099-K data for 

each quarter to project audited taxable sales of $1,508,780.4 

10. Because Form 1099-K data was not available for 2022, respondent estimated additional, 

unreported taxable sales of $452,693 for 1Q22 and 2Q22, based on an error rate of 

94.22 percent, computed from the difference between reported taxable sales and 

audited taxable sales for the period 2Q21 to 4Q21. 

11. In sum, respondent estimated additional, unreported taxable sales of $1,961,473 for the 

liability period. 

12. Respondent concluded that the understatement was the result of negligence because 

appellant did not provide any books or records and the amount of the estimated 

understatement was significant. 

13. On September 30, 2022, respondent issued the NOD for tax of $269,380, plus 

applicable interest, and a negligence penalty of $26,937.99. 

14. On October 10, 2022, appellant filed a petition for redetermination.  Appellant 

simultaneously filed a claim for refund for any sales or use tax overpaid during the 

liability period. 

 
3 Respondent used a 58.62 percent EPR because it is the average EPR for 3Q20 and 4Q20. 
 
4 Form 1099-K data does not distinguish between sales tax reimbursement, tips, and the cost of 

the meal.  Thus, respondent made downwards adjustments to the Form 1099-K data to account for sales 
tax reimbursement (at the going rate for the quarter and locality) and estimated nontaxable tips at 
10 percent. 
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15. Respondent obtained Form 1099-K data for the 2021 tax year after appellant filed the 

petition for redetermination.  Based on the new information, respondent completed a 

reaudit which reduced the tax to $193,415, and the negligence penalty to $19,341.46. 

16. On August 15, 2023, respondent’s Appeals Bureau issued a Decision acknowledging the 

reaudit adjustments and otherwise denying appellant's petition for redetermination. 

17. Appellant timely filed this appeal. 

DISCUSSION 

Issue 1:  Whether adjustments are warranted to respondent’s measure of unreported taxable 

sales. 

California imposes sales tax on a retailer’s retail sales of tangible personal property sold 

in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or 

excluded from taxation by statute.  (R&TC, §§ 6012, 6051.)  For the purpose of the proper 

administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax, the 

law presumes that all gross receipts are subject to tax until the contrary is established.  (R&TC, 

§ 6091.)  It is the retailer’s responsibility to maintain complete and accurate records to support 

reported amounts and to make them available for examination.  (R&TC, §§ 7053, 7054; Cal. 

Code Regs., tit. 18, § 1698(b)(1).) 

If respondent is not satisfied with the amount of tax reported by the taxpayer, or in the 

case of a failure to file a return, respondent may determine the amount required to be paid on 

the basis of any information which is in its possession or may come into its possession.  (R&TC, 

§§ 6481, 6511.)  In the case of an appeal, respondent has a minimal, initial burden of showing 

that its determination was reasonable and rational.  (Appeal of Talavera, 2020-OTA-022P.)  

Once respondent has met its initial burden, the burden of proof shifts to the taxpayer to 

establish that a result differing from respondent’s determination is warranted.  (Ibid.)  

Unsupported assertions are not sufficient to satisfy a taxpayer’s burden of proof.  (Ibid.) 

Appellant did not provide any books and records to respondent during the audit, despite 

multiple written requests from respondent for appellant to do so.  To test the accuracy of the 

figures reported on the SUTRs, respondent independently obtained Form 1099-K data which 

showed the sum of electronic payments exceeded taxable sales for six quarters of the 

thirteen-quarter liability period.  These discrepancies suggest that sales were underreported.  

Consequently, it was reasonable for respondent to question the accuracy of reported sales and 

to use the EPR to project appellant’s taxable sales.  Respondent’s use of the EPR as a basis for 

computing additional, unreported taxable sales is a recognized and accepted audit procedure.  
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(See Appeal of Amaya, 2021-OTA-328P.)  The Form 1099-K data is reported to the IRS by 

third-party payers and is a reliable source of data to establish audited sales.5  Therefore, 

respondent has met its initial, minimal burden of proof, and the burden of proof shifts to 

appellant to show that a result different from respondent’s determination is warranted. 

On appeal, appellant asserts the audit liability is overstated because the EPR used by 

respondent to estimate additional sales is not representative of the actual percentage of sales 

made by credit card.  However, appellant has not provided any evidence to OTA which 

contradicts or otherwise discredits respondent’s determination that approximately 58 percent of 

appellant’s customers paid by credit card or other electronic means during the liability period.  

Unsupported assertions are not sufficient to satisfy a taxpayer’s burden of proof.  Therefore, 

OTA finds adjustments are not warranted to respondent’s measure of unreported taxable sales. 

Issue 2:  Whether appellant was negligent. 

If any part of a deficiency for which a deficiency determination is made is due to 

negligence or intentional disregard of the Sales and Use Tax Law or authorized rules and 

regulations, a penalty of 10 percent of the amount of the determination shall be added thereto.  

(R&TC, § 6484; Cal. Code Regs., tit. 18, § 1703(c)(3)(A).)  Although the term negligence is not 

specifically defined in the Sales and Use Tax Law, it may be defined as a failure to act as an 

ordinarily prudent person would have acted under similar circumstances.  (Acqua Vista 

Homeowners Assn. v. MWI, Inc. (2017) 7 Cal.App.5th 1129, 1157-1158.) 

A taxpayer shall maintain and make available for examination on request by respondent, 

all records necessary to determine the correct tax liability under the Sales and Use Tax Law and 

all records necessary for the proper completion of sales and use tax returns.  (R&TC, §§ 7053, 

7054; Cal. Code Regs., tit. 18, § 1698(b).)  Failure to maintain and keep complete and accurate 

records will be considered evidence of negligence.  (Cal. Code Regs., tit. 18, § 1698(k).)  A 

negligence penalty may also be based on reporting errors.  (Independent Iron Works, Inc. v. 

State Bd. of Equalization (1959) 167 Cal.App.2d 318, 321-323.) 

Respondent added the negligence penalty to its determination because appellant did not 

provide any books or records and the amount of the estimated understatement was significant.  

Appellant does not provide any specific argument why the negligence penalty should be 

deleted.  Neither does appellant explain why it failed to provide any books and records for the 

audit.  The failure to provide any books and records and the sizeable measure of audited, 

 
5 Respondent’s 10 percent (downwards) adjustment to the 1099-K data to account for nontaxable 

tips is also reasonable because it is customary for customers to leave gratuities while dining out and 
appellant has not provided any records showing further adjustments are warranted. 
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unreported taxable sales is persuasive evidence of negligence.  In light of the foregoing, OTA 

finds that appellant did not have a good faith and reasonable belief that its reporting practices 

were in substantial compliance with the requirements of the Sales and Use Tax Law or 

authorized regulations.  (Cal. Code Regs, tit. 18, § 1703(c)(3)(A).) 

Consequently, although this is appellant’s first audit, OTA finds that the negligence 

penalty was properly imposed. 

HOLDINGS 

1. Further adjustments are not warranted to respondent’s measure of unreported taxable 

sales. 

2. Appellant was negligent. 

DISPOSITION 

Respondent’s actions, reducing the tax liability by $75,965 and the negligence penalty 

by $7,596.53, but otherwise denying the petition, are sustained. 

 

 
 

     
Natasha Ralston 
Administrative Law Judge 

 

We concur: 
 
 
            
Keith T. Long      Josh Lambert 
Administrative Law Judge    Administrative Law Judge 
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