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 T. STANLEY, Administrative Law Judge:  Pursuant to Revenue and Taxation Code 

(R&TC) section 6561, Plus West LA Corp., dba CA Beemers, dba +West LA Corp (appellant) 

appeals a decision issued by respondent California Department of Tax and Fee Administration 

(CDTFA)1 denying appellant’s timely petition for redetermination of a Notice of Determination 

(NOD) issued on August 26, 2020.  The NOD is for tax of $1,691,890, plus applicable interest, a 

25 percent fraud penalty of $105,491.73 for the period February 10, 2011, through 

April 14, 2014 (liability period), and a 40 percent failure to remit penalty of $504,465.90 for the 

first quarter of 2011 (1Q11) to 1Q13 and 3Q13 to 1Q14.2 

 Office of Tax Appeals (OTA) Panel Members Teresa A. Stanley, Michael F. Geary, and 

Sheriene Anne Ridenour held an oral hearing for this matter in Cerritos, California on 

June 17, 2025.  At the conclusion of the oral hearing, the record was held open for additional 

briefing.  OTA closed the record on July 30, 2025, and this matter was submitted for an Opinion. 

 
1 Sales and use taxes were formerly administered by the State Board of Equalization (board).  In 

2017, functions of the board relevant to this case were transferred to CDTFA.  (Gov. Code, § 15570.22.)  
For ease of reference, when this Opinion refers to events that occurred before July 1, 2017, “CDTFA” 
shall refer to the board. 

 
2 R&TC section 6487(a) provides that except in the case of fraud or intent to evade, every NOD 

shall be mailed within three years after the last day of the calendar month following the quarterly period 
for which the amount is proposed to be determined or within three years after the return is filed, 
whichever period expires later.  Thus, the NOD issued to appellant is only timely if OTA finds fraud. 
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Appeal of Plus West LA Corp. 2 

ISSUES3 

1. Has CDTFA proven fraud by clear and convincing evidence? 

2. If OTA concludes that the NOD was timely issued, are adjustments to the tax liability 

warranted? 

3. Did CDTFA properly impose the 40 percent penalty on unremitted tax reimbursement 

collected for 1Q11 to 1Q13 and 3Q13 to 1Q14, and if so, is relief from the penalty 

warranted? 

FACTUAL FINDINGS 

1. Appellant is a California corporation that operated a used car business in Costa Mesa, 

California, during the liability period.  M. Assar (Mr. Assar) was appellant’s sole 

shareholder and president. 

2. Mr. Assar would look at the sales records every three months and provide appellant’s 

accountant (Mr. Shariat) with the total sales amount for that period, total sales tax 

collected, and a breakdown of sales tax rates.  Mr. Shariat either received appellant’s 

bank statements directly or appellant mailed the bank statements to Mr. Shariat.  

Mr. Shariat stated in a declaration signed under penalty of perjury that appellant faxed 

him manual sales records that he used to prepare the sales tax returns.  Mr. Assar did 

not send, and Mr. Shariat did not receive, digital records from DeskManager, appellant’s 

software system that tracks used car dealership sales. 

3. Appellant did not provide records of unwinds or rollbacks to either the DMV or to 

Mr. Shariat.4 

4. Appellant obtained a seller’s permit on February 10, 2011, and a DMV used car dealer 

license on March 1, 2011. 

5. Mr. Assar became involved in the car sales business in 1997 when he partnered with 

another person to operate a used car dealership until 2011, which is when he opened 

appellant. 

 
3 The issues are not listed in the same format as stated at the oral hearing.  This Opinion will 

address each of those issues; however, the issues are rephrased for purposes of analysis in the Opinion. 
 

4 Pursuant to the DMV’s Vehicle Industry Registrations Procedures Manual section 5.060, an 
“unwind” is when the buyer does not take possession of the vehicle, and the vehicle does not leave the 
dealership, so the transaction is voided.  A “rollback” is defined as a transfer of ownership from the buyer 
back to the dealer.  (Ibid.) 
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6. CDTFA obtained appellant’s sales records from the DMV for the period 

January 18, 2011, through December 12, 2013, and found that the DMV sales exceeded 

appellant’s reported sales by $15,279,818 for that period. 

7. Because of the substantial understatement, on October 14, 2014, CDTFA executed a 

search warrant on appellant’s business premises, Mr. Assar’s home, and Mr. Shariat’s 

business location.5 

8. Pursuant to the warrant CDTFA seized hard drives from six computers, two USB flash 

drives, and a compact disk.  From those seized items, CDTFA obtained:  (1) appellant’s 

point-of-sale (POS) records from DeskManager; (2) backup data from DeskManager’s 

server; and (3) appellant’s deal jackets.6  CDTFA also obtained third-party financial 

records for appellant. 

9. CDTFA also began a criminal investigation of appellant, which resulted in two felony 

counts charged against Mr. Assar for making false or fraudulent tax returns that 

amounted to more than $25,000 in tax liability in a consecutive, 12-month period.  

10. On October 1, 2018, the Orange County Superior Court entered a stipulated judgement 

against Mr. Assar.  The judgement includes a statement that “Nothing in this Stipulated 

Final Judgment shall be construed as an admission or denial by Defendants of any fact, 

issue of law, or violations of law alleged generally or specifically in the Complaint.” 

11. The judgement reduced Mr. Assar’s criminal charges to a civil violation of California 

Business and Professions Code sections 17200 (Unfair Business Practices) and 17205 

(False or Misleading Advertising).  Mr. Assar was also convicted of disseminating false 

or misleading information in connection with appellant’s business, which is a 

misdemeanor punishable by up to $2,500 or by imprisonment in the county jail for up to 

six months. 

12. Mr. Assar was ordered to pay CDTFA $750,000 and, collectively with other defendants, 

pay an additional $150,000. 

13. CDTFA used the seized records to perform an audit.  Using appellant’s records and 

DMV data, CDTFA determined that appellant made 1,369 sales totaling $34,099,074 

during the liability period.  In the audit, CDTFA removed 161 transactions from the audit 

 
5 CDTFA also executed search warrants for appellant’s financial institutions and third-party 

finance companies. 
 
6 “Deal jackets” are files that store all documentation related to a specific vehicle sale or lease 

transaction. 
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that contained duplicative vehicle identification numbers, sales in interstate commerce, 

and sales for resale.  Some of the 161 transactions contained no description. 

14. CDTFA reduced total sales of $34,099,074 by sales appellant reported of $13,959,615 

to calculate unreported taxable sales of $20,139,459.7 

15. The audit reflected that appellant under-remitted sales tax reimbursement by more than 

$1,000 for all but one quarter during the liability period and that the unreported tax 

liability exceeded 5 percent of the total tax liability (except for 2Q13).8  Appellant’s POS 

records show that it collected $2,401,838 while it remitted less than half ($1,134,655). 

16. The average monthly unremitted tax remitted by appellant for all quarters (other than 

2Q13) was between $27,752 (for 3Q13) and $190,904 (for 2Q11).   

17. CDTFA issued an Evasion Penalty Recommendation (fraud memo) requesting approval 

to impose a 25 percent fraud penalty for the liability period.  CDTFA also requested 

approval to impose a 40 percent penalty for knowingly collecting sales tax 

reimbursement and failing to remit it to CDTFA. 

18. The fraud memo was based on CDTFA’s characterization of Mr. Assar’s knowledge, as 

follows:  (1) Mr. Assar’s knowledge of the car dealership business; (2) Mr. Assar’s 

knowledge of, and experience with, seller’s permit requirements; (3) Mr. Assar’s 

knowledge and understanding of California’s sales tax requirements; (4) Mr. Assar’s 

attendance at mandatory used car dealership training and renewal every two years; and 

(5) Mr. Assar’s use of DeskManager, which is a system used to record and track used 

car sales. 

19. The fraud memo was also based on CDTFA’s characterization of appellant’s fraudulent 

intent, as follows:  (1) Mr. Assar owned or was involved with businesses in the car 

dealership industry since 2008; (2) Mr. Assar substantially underreported sales in each 

quarter of the liability period (except 2Q13), such that the unremitted sales tax 

reimbursement exceeded $1,0009 per quarter and exceeded 5 percent of the total tax 

 
7 CDTFA also calculated a second audit item of $8,122 for excess sales tax appellant collected.  

Appellant does not dispute the second audit item, so the Opinion does not discuss it further, 
  
8 Appellant’s error rate (total taxable sales ÷ reported taxable sales) for 1Q11 through 1Q14 

ranges from a low of 53 percent in 1Q14 to a high of 1,043 percent in 1Q11, with an average error rate of 
approximately 284 percent over 13 quarters.   
 

9 Pursuant to R&TC section 6597(a)(2)(A), the penalty shall not apply to a person whose liability 
averages $1,000 or less per month.  The limitation is increased to $1,500 beginning on or after 
January 1, 2025. 
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liability; and (3) appellant had DeskManager software which was used to correctly record 

transactions that appellant failed to report. 

20. CDTFA approved the recommendation in the fraud memo and imposed the 25 percent 

fraud penalty of $105,491.73, measured against unremitted taxes of $426,174.  CDTFA 

also imposed the 40 percent penalty of $504,466, measured against sales tax 

reimbursement that appellant collected and failed to remit of $1,261,166 for 1Q11 to 

1Q13 and 3Q13 to 1Q14. 

21. On August 26, 2020, CDTFA issued an NOD to appellant for tax of $1,691,890, plus 

interest, and penalties of $609,957.73. 

22. Appellant filed a timely petition for redetermination disputing the entire NOD.  After an 

appeals hearing, CDTFA issued a decision denying appellant’s petition. 

23. This timely appeal followed. 

24. At the close of the oral hearing, OTA held the hearing record open:  (1) to allow 

appellant additional time to review CDTFA’s briefs; and (2) to obtain a copy of the DMV’s 

Vehicle Industry Registration Procedures Manual (DMV handbook).  Both parties 

submitted additional briefing, and OTA closed the record. 

DISCUSSION 

Issue 1:  Has CDTFA proven fraud by clear and convincing evidence? 

In the case of a deficiency determination, a penalty of 25 percent of the amount of the 

determination applies if any part of the deficiency is due to fraud.  (R&TC, § 6485; Cal. Code 

Regs., tit. 18, § 1703(c)(3)(C); see also State Bd. of Equalization v. Renovizor’s Inc. (9th 

Cir. 2002) 282 F.3d 1233, 1240-1241.)  Fraud must be established by clear and convincing 

evidence.  (Cal. Code Regs., tit. 18, § 1703(c)(3)(C); Appeal of ISIF Madfish, Inc., 

2019-OTA-292P.)  Clear and convincing evidence must be adequate to support a finding with a 

high probability that fraud occurred.  (Waits v. Frito-Lay, Inc. (9th Cir. 1992) 978 F.2d 1093, 

1105.) 

Fraud is intentional wrongdoing on the part of the taxpayer with the specific intent to 

avoid a tax known to be owed.  (Appeal of Delgado, 2018-OTA-200P.)  Although fraud must be 

established by clear and convincing evidence, this does not mean that CDTFA must prove 

every contested fact by clear and convincing evidence.  (Appeals of Jafari and Corona Motors, 

Inc., 2023-OTA-401P.)  Rather, OTA looks to the totality of the evidence to determine whether 

CDTFA has met its burden of proof.  (Ibid.) 
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Although fraud may not be presumed, it is rare to find direct evidence that fraud has 

occurred, and thus, it is often necessary to make the determination based on circumstantial 

evidence.  (Appeal of Delgado, supra.)  An understatement alone may not be sufficient to 

warrant a finding of fraud, but repeated understatements in successive reporting periods, 

combined with other circumstances showing intent to conceal or misstate taxable income, 

provides a sufficient basis for a finding of fraud.  (Appeal of ISIF Madfish, Inc., supra.)  Other 

“badges” of fraud include inadequate records, failure to file tax returns, implausible or 

inconsistent explanations of behavior, concealment of assets, failure to cooperate with tax 

authorities, and a taxpayer’s lack of credibility.  (Bradford v. Commissioner (9th Cir. 1986) 

796 F.2d 303 (Bradford), 307; Appeal of ISIF Madfish, Inc., supra.) 

Appellant argues that CDTFA has not proven fraud or intent to evade the payment of 

taxes by clear and convincing evidence and, therefore, the NOD issued to appellant is barred by 

the statute of limitations.10  Appellant contends that CDTFA’s position is based on little more 

than a review of DMV records in a substandard, or “half,” audit.  Appellant further argues that 

CDTFA has just two reasons for alleging fraud in this case:  (1) the criminal charges brought 

against Mr. Assar, and (2) appellant’s large understatement.  Appellant states that the judgment 

on the criminal charges did not include any admission of guilt by Mr. Assar and only resulted in 

civil money damages.  Appellant asserts that CDTFA has not proven any of the badges of fraud 

laid out in Bradford, 796 F.2d at p. 307.  Specifically, appellant contends that:  (1) CDTFA did 

not establish that appellant had unreported taxable sales; (2) CDTFA did not establish that 

appellant kept inadequate records; (3) appellant filed all sales tax returns on or before the due 

date; (4) appellant’s explanations have been consistent throughout the audit; (5) appellant did 

not deal in cash; and (6) appellant cooperated with CDTFA’s audit. 

Mr. Assar had extensive experience in the used car business:  17 years of experience as 

of the date appellant’s records were seized.  Mr. Assar attended recurring DMV courses that 

included training on sales and use tax requirements for used car dealerships.  Appellant also 

used POS software that was specifically designed for used car dealerships.11  Appellant 

understood its obligations to maintain and provide accurate records and to accurately report 

taxable sales.  In fact, it appears appellant did keep detailed records, which CDTFA seized and 

used in its audit.  Appellant’s records, in conjunction with the DMV data, establish taxable sales 

 
10 The NOD issued on August 26, 2020, would be untimely if OTA found no fraud.  (See R&TC, 

§ 6487(a).) 
 
11 Appellant asserts that DeskManager inaccurately reported sales but provides no evidence 

showing what inaccuracies occurred and how it affected appellant’s sales tax liabilities. 
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of more than $34 million during a period for which appellant only reported approximately 

41 percent of its taxable sales.  Appellant’s error rate (total taxable sales ÷ reported taxable 

sales) for 1Q11 through 1Q14 ranges from a low of 53 percent in 1Q14 to a high of 

1,043 percent in 1Q11, with an average error rate of approximately 284 percent over 

13 quarters.   

Appellant’s claim that CDTFA did not establish unreported taxable sales is unfounded, 

as discussed below.  CDTFA does not dispute that appellant kept accurate records; rather, 

appellant failed to use those records to accurately report its taxable sales.  Mr. Assar testified 

that, instead of using POS data and deal jackets, he would calculate total sales that allegedly 

match the amounts on the bank statements and send just the totals and bank statements to 

Mr. Shariat.  Appellant did not use its own records, other than bank statements, to verify the 

accuracy of its sales and use tax returns.  Such inaction, when deal jackets and POS data were 

readily available, suggests that appellant knew it was underreporting taxable sales using only 

bank statements, which would show deposits but not necessarily gross receipts.  While 

appellant contends that its statements made during the audit and appeals processes were 

consistent throughout the audit, appellant argued at the oral hearing that CDTFA did not contact 

appellant until CDTFA issued the April 2020 fraud memo.  Appellant’s alleged consistency in 

statements appears to constitute appellant’s position on appeal with CDTFA and the instant 

appeal with OTA.  The record does not reflect whether appellant’s position that it did not deal in 

cash is accurate.12  However, CDTFA does not need to establish each contested fact by clear 

and convincing evidence.  (Appeals of Jafari and Corona Motors, Inc., supra.)   

Moreover, appellant’s contention that CDTFA’s fraud claim is based in part on the fact 

that felony criminal charges were brought against Mr. Assar, who was never convicted and 

never admitted wrongdoing, is unavailing.  The fraud memo clearly lays out the several bases 

for CDTFA’s finding of fraud, as discussed above.  Additionally, the violation that was upheld by 

the Orange County Superior Court pursuant to Business and Professions Code section 17200 

expressly includes fraud, stating “unfair competition shall mean and include any unlawful, unfair 

or fraudulent business act or practice and unfair, deceptive, untrue or misleading advertising.”  

(Italics added.)  Mr. Assar was also convicted of disseminating false or misleading information in 

connection with appellant’s business, which is a misdemeanor punishable by up to $2,500 or by 

imprisonment in the county jail for up to six months.  (Bus. & Prof. Code, § 17500.)  The fact that 

 
12 In fact, appellant’s insistence that a bank deposit analysis would authenticate reported taxable 

sales suggests that not all gross receipts were deposited in appellant’s bank account. 
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the charges against Mr. Assar were reduced does not mean that CDTFA failed to show fraud by 

clear and convincing evidence based on Mr. Assar’s civil violation and misdemeanor conviction, 

in conjunction with all the other evidence discussed above. 

In summary, based on all the above facts and circumstances, OTA concludes that 

CDTFA has clearly and convincingly established fraud for all quarters in the audit period.  As 

such, a fraud penalty is statutorily authorized with respect to the entire deficiency.13  Thus, the 

NOD was timely issued, and the fraud penalty was properly imposed. 

Issue 2:  If OTA concludes that the NOD was timely issued, are adjustments to the tax liability 

warranted? 

California imposes sales tax on a retailer’s retail sales of tangible personal property sold 

in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or 

excluded from taxation by statute.  (R&TC, §§ 6012, 6051.)  For the purpose of the proper 

administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax, the 

law presumes that all gross receipts are subject to tax until the contrary is established.  (R&TC, 

§ 6091.)  It is the retailer’s responsibility to maintain complete and accurate records to support 

reported amounts and to make them available for examination.  (R&TC, §§ 7053, 7054; Cal. 

Code Regs., tit. 18, § 1698(b)(1).) 

If CDTFA is not satisfied with the amount of tax reported by the taxpayer, or in the case 

of a failure to file a return, CDTFA may determine the amount required to be paid based on any 

information which is in its possession or may come into its possession.  (R&TC, §§ 6481, 6511.)  

In the case of an appeal, CDTFA has a minimal, initial burden of showing that its determination 

was reasonable and rational.  (Appeal of Talavera, 2020-OTA-022P.)  Once CDTFA has met its 

initial burden, the burden of proof shifts to the taxpayer to establish that a result differing from 

CDTFA’s determination is warranted.  (Ibid.)  Unsupported assertions are not sufficient to satisfy 

a taxpayer’s burden of proof.  (Ibid.) 

Here, based on information it obtained from the DMV, CDTFA opened an investigation of 

appellant, obtained search warrants, and seized hard drives from six computers, two USB flash 

drives, and a compact disk, from which CDTFA obtained:  (1) appellant’s POS records from 

DeskManager; (2) backup data from DeskManager’s server; and (3) appellant’s deal jackets.  

CDTFA also obtained DMV records for the liability period.  Using appellant’s own records, such 

 
13 As discussed below, in lieu of the 25 percent fraud penalty, CDTFA imposed a 40 percent 

penalty on unremitted tax reimbursement collected for 1Q11 to 1Q13 and 3Q13 to 1Q14. 
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as POS and DMV records, CDTFA was able to perform a direct audit (i.e., compiling audited 

sales directly from appellant’s records).  (See CDTFA’s Audit Manual, § 0404.05.)14 

Appellant asserts that CDTFA failed to do a bank deposit analysis or any other type of 

indirect audit method to establish appellant’s tax liability, if any.  Instead, CDTFA used 

appellant’s involuntarily seized records and DMV’s records, which appellant characterizes as 

“largely irrelevant,” to find supposed unreported taxable sales.  

However, CDTFA used the records it seized and reliable third-party (i.e., DMV) records 

to establish the measure of unreported taxable sales.  A direct audit method is one that enables 

CDTFA to determine taxable sales directly from business records without estimates or 

extrapolation, such as by simple tabulation of taxable sales evidenced by sales invoices or deal 

jackets.  A direct audit approach based on complete and accurate business records is generally 

expected to be the most accurate.  Appellant presents no evidence showing that its own records 

were incomplete, inaccurate, or unreliable.  Therefore, OTA concludes that CDTFA’s 

determination was reasonable and rational, and the burden of proof shifts to appellant to show 

that adjustments are warranted. 

Appellant contends that CDTFA never requested additional documentation from 

appellant and never gave appellant an opportunity to provide explanations for discrepancies.  

Appellant claims that because of its business model (allowing purchasers to take possession of 

vehicles prior to obtaining financing), its sales transactions constituted 40 to 50 percent 

rollbacks.15  CDTFA counters that it zeroed out transactions with duplicative vehicle 

identification numbers, sales in interstate commerce, and sales for resale.  If the same car was 

sold twice within six months, CDTFA removed it from the audit.  Appellant asserts that none of 

the 161 zeroed-out transactions were marked as unwinds or rollbacks.  The audit working 

papers, however, show that CDTFA zeroed out 161 sales transactions on the bases CDTFA 

specified, and zeroed out several of those transactions without comment. 

Appellant does not identify any transactions included in the audit that were unwinds or 

rollbacks that CDTFA did not zero out.  Appellant explains that the records supporting 

Mr. Assar’s testimony (that 40 to 50 percent of sales were rollbacks or unwinds) had been 

shredded before appellant was aware that CDTFA was auditing it.  Mr. Assar also testified that 

 
14 CDTFA’s Audit Manual does not provide binding legal authority; however, OTA may look to it 

for guidance.  (Appeal of Micelle Laboratories, Inc., 2020-OTA-290P.) 
15 Appellant describes these as “unwinds;” however, as noted above, an “unwind” is when the 

buyer does not take possession of the vehicle, and the vehicle does not leave the dealership, so the 
transaction is voided.  A “rollback” is defined as a transfer of ownership from the buyer back to the dealer, 
which is the sort of transaction described by appellant at the oral hearing. 
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he would place the unwind or rollback deal jackets in separate boxes, and those boxes would 

have been seized pursuant to the search warrants, so CDTFA would have unwind and rollback 

data from appellant’s own records.  Moreover, Mr. Assar testified that he was familiar with the 

DMV handbook, but that he did not file the required paperwork with the DMV for the alleged 

unwinds and rollbacks.  (See Veh. Code, § 5901; DMV handbook, § 11.150.)  Appellant’s 

unsupported assertions are insufficient to satisfy its burden of proof.  (See Appeal of Micelle 

Laboratories, Inc., 2020-OTA-290P.)  Having found, above, that the NOD was timely issued, 

OTA also finds that appellant has not established that a reduction to the unreported taxable 

sales is warranted. 

Issue 3:  Did CDTFA properly impose the 40 percent penalty on unremitted tax reimbursement 

collected for 1Q11 to 1Q13 and 3Q13 to 1Q14, and if so, is relief from the penalty warranted? 

Any person who knowingly collects sales tax reimbursement and fails to timely remit it to 

the state is liable for a penalty of 40 percent of the amount not timely remitted if the failure to 

remit exceeds certain thresholds.  (R&TC, § 6597(a)(1).)  The penalty does not apply if the 

person’s liability for unremitted sales tax reimbursement averages $1,000 or less per month or 

does not exceed 5 percent of the total amount of the tax liability for which the sales tax 

reimbursement was collected for the period in which the tax was due, whichever is greater.  

(R&TC, § 6597(a)(2)(A).)  For OTA to sustain CDTFA’s imposition of the 40 percent penalty, 

CDTFA must establish that:  1) appellant knowingly collected sales tax reimbursement from its 

customer(s); 2) appellant failed to timely remit the sales tax reimbursement; and 3) the amount 

of sales tax reimbursement collected but not remitted exceeds the applicable threshold.  (R&TC, 

§ 6597(a)(1)-(2).)  The applicable standard of proof is by a preponderance of the evidence.  

(Appeal of ISIF Madfish, Inc., supra.)  A showing of fraud is not required to impose the 

40 percent penalty.  (Ibid.)  The law provides for relief of the 40 percent penalty if the taxpayer 

establishes that its actions were due to reasonable cause or circumstances beyond the 

taxpayer’s control and occurred notwithstanding the taxpayer’s exercise of ordinary care and the 

absence of their willful neglect.  (R&TC, § 6597(a)(2)(B).) 

R&TC section 6597 provides six examples of reasonable cause:  (1) occurrence of a 

death or serious illness of a taxpayer or their next of kin; (2) occurrence of an emergency that 

caused the taxpayer’s failure to timely remit the tax; (3) a natural disaster or catastrophe; 

(4) CDTFA’s failure to send certain information to the correct address of record; (5) the failure 

occurred only once over a three-year period; or (6) the taxpayer voluntarily corrected errors 

before being contacted by CDTFA.  (R&TC, § 6597(b)(1)(A)-(F).) 
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Appellant’s only argument with respect to the imposition of the 40 percent penalty is that 

CDTFA did not establish that appellant collected and failed to remit sales tax reimbursement.  

Appellant asserts that without doing an analysis of its bank statements, or using another indirect 

audit method, CDTFA has not established that appellant collected more tax than it remitted. 

Regarding the first requirement, the evidence clearly shows that appellant knowingly 

collected sales tax reimbursement from its customers.  That information was obtained using 

appellant’s own sales records that showed appellant charged sales tax reimbursement.  The 

second requirement is also met as appellant’s POS records show that it collected $2,401,838 

while it remitted less than half ($1,134,655). 

Lastly, there is no question that the amounts collected but not remitted exceed the 

thresholds stated in R&TC section 6597(a)(2)(A).  The average monthly unremitted amounts far 

exceeded the applicable threshold for nearly every month of the liability period.  The $1,000 

threshold applies to all periods at issue except for 2Q13 (i.e., $0 excess tax collected).  The 

average monthly unremitted tax for the remaining periods (other than 2Q13) was between 

$27,752 (for 3Q13) and $190,904 (for 2Q11).  Moreover, the monthly average of unremitted tax 

exceeded 5 percent of the tax due for all periods at issue except for 2Q13.  Based on the 

foregoing, OTA concludes that CDTFA correctly imposed the 40 percent penalty on all quarters 

except 2Q13.  The next question is whether appellant has established grounds for relief of the 

penalty. 

Appellant does not contend that its failure to remit sales tax reimbursement was due to 

reasonable cause and circumstances beyond appellant’s control and occurred notwithstanding 

the exercise of ordinary care and in the absence of willful neglect.  Appellant does not allege 

that any circumstances existed similar to the examples set forth in R&TC 

section 6597(a)(1)(A)-(F).  Rather, appellant only asserts that the penalty was not properly 

imposed.  Because OTA finds that the penalty was properly imposed, and appellant has not 

established reasonable cause, there is no basis to relieve the penalty. 
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Appeal of Plus West LA Corp. 12 

HOLDINGS 

1. CDTFA has proven fraud by clear and convincing evidence. 

2. OTA concludes that the NOD was timely issued, and adjustments to the tax liability for 

the lability period are not warranted. 

3. CDTFA properly imposed the 40 percent penalty on unremitted tax reimbursement 

collected for 1Q11 to 1Q13 and 3Q13 to 1Q14, and relief from the penalty is not 

warranted. 

DISPOSITION 

 OTA sustains CDTFA’s action denying appellant’s petition for redetermination. 

 

 
 

     
Teresa A. Stanley 
Administrative Law Judge 

 

We concur:  
 
 
            
Sheriene Anne Ridenour    Michael F. Geary 
Administrative Law Judge    Administrative Law Judge 
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