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 T. STANLEY, Administrative Law Judge:  On October 28, 2025, the Office of Tax 

Appeals (OTA) issued an Opinion sustaining a decision issued by respondent California 

Department of Tax and Fee Administration (CDTFA).1  CDTFA’s decision denied a petition for 

redetermination filed by Route 56 Plus, LLC, dba SC Car Zone (appellant) of a Notice of 

Determination (NOD) dated July 24, 2020.  The NOD is for tax of $955,809, plus applicable 

interest, a 25 percent fraud penalty of $11,912, and a 40 percent penalty of $362,810 for failing 

to remit collected tax reimbursement for the period April 1, 2012, through June 30, 2014 (liability 

period). 

 On November 14, 2025, appellant timely petitioned for a rehearing with OTA on the 

bases that:  (1) there was insufficient evidence to support the Opinion; (2) the Opinion was 

contrary to law, and (3) there was an error in law in the OTA appeals hearing or proceeding.  

OTA concludes that the grounds set forth in this petition do not constitute a basis for granting a 

new hearing. 

 OTA will grant a rehearing where one of the following grounds for a rehearing exists and 

materially affects the substantial rights of the party seeking a rehearing:  (1) an irregularity in the 

appeal proceedings which occurred prior to issuance of the Opinion and prevented fair 

consideration of the appeal; (2) an accident or surprise, occurring during the appeal 

 
1 Sales and use taxes were formerly administered by the State Board of Equalization (board).  In 

2017, functions of the board relevant to this case were transferred to CDTFA.  (Gov. Code, § 15570.22.)  
For ease of reference, when this Opinion refers to events that occurred before July 1, 2017, “CDTFA” 
shall refer to the board. 
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proceedings and prior to the issuance of the Opinion, which ordinary caution could not have 

prevented; (3) newly discovered evidence, material to the appeal, which the party could not 

have reasonably discovered and provided prior to issuance of the Opinion; (4) insufficient 

evidence to justify the Opinion; (5) the Opinion is contrary to law; or (6) an error in law in the 

OTA appeals hearing or proceeding.  (Cal. Code Regs., tit. 18, § 30604(a)(1)-(6).) 

Insufficiency of the evidence 

To find that there is an insufficiency of evidence to justify the opinion, OTA must find 

that, after weighing the evidence in the record, including reasonable inferences based on that 

evidence, the panel clearly should have reached a different opinion.  (Appeals of Swat-Fame, 

Inc., et al., 2020-OTA-045P.) 

Appellant contends that there is insufficient evidence to support OTA’s conclusion that 

CDTFA proved fraud by clear and convincing evidence.  Appellant alleges that OTA improperly 

relied on the fact that Mr. Assar, one of appellant’s LLC members, agreed to a stipulated 

judgment (Plea) in an Orange County Superior Court case that initially charged Mr. Assar with 

criminal fraud.  Appellant asserts that OTA incorrectly characterized appellant’s Plea as a 

fraud-related crime instead of Mr. Assar pleading to two civil charges.  Appellant concludes that 

“[d]espite OTA’s contentions otherwise, it appears that the only deciding facts in this case 

related to criminal charges and the understatement of tax.” 

Appellant misstates OTA’s conclusion.  The Opinion discussed the Plea only after 

analyzing several other indicia of fraud found in OTA’s record.  OTA found unavailing 

appellant’s contention that, because the initial charges were reduced in the court case, CDTFA 

failed to meet its burden to prove fraud by clear and convincing evidence.  Appellant disregards 

the analysis of evidence in the Opinion prior to the discussion of the Plea, which was only 

addressed due to appellant’s contention, above.  Appellant also ignores the statement following 

OTA’s discussion of the Plea that states CDTFA proved fraud based on the Plea “in conjunction 

with all the other evidence discussed above.”  OTA found that while appellant kept accurate 

records (deal jackets and point-of-sales (POS) records), it failed to use those records to report 

tax to CDTFA, resulting in a substantial underreporting of tax, such that appellant must have 

known it was underreporting tax, yet still willfully did so in every quarter of the liability period.  

Mr. Assar testified at the oral hearing that he did not use appellant’s records to provide the 

accountant with actual sales data but would obtain gross receipts numbers from his other 

partner, that he would then transmit to the accountant.  Mr. Assar did not explain why appellant 

did not use its actual records, such as the POS data, to compute taxable sales.  All sales 
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appear to have been recorded, but only a small portion was reported to CDTFA.  The evidence 

that was involuntarily seized from appellant and its accountant, as well as the third-party DMV 

records that supported CDTFA’s audit results, all validate OTA’s conclusion that CDTFA proved 

fraud by clear and convincing evidence.  Even if OTA’s characterization of the results of the 

Plea were inexact, it does not change the fact that there is more than sufficient evidence in the 

record to find that appellant acted fraudulently.  As such, appellant has not established that it is 

entitled to a rehearing based on insufficiency of the evidence. 

 Contrary to law 

The “contrary to law” standard of review shall involve a review of the Opinion for 

consistency with the law.  (Cal. Code Regs., tit. 18, § 30604(b).)  The question of whether the 

Opinion is contrary to law is not one which involves a weighing of the evidence, but instead, 

requires a finding that the Opinion is “unsupported by any substantial evidence”; that is, the 

record would justify a directed verdict against the prevailing party.  (Appeal of Martinez Steel 

Corporation, 2020-OTA-074P.)  This requires a review of the Opinion in a manner most 

favorable to the prevailing party, here CDTFA, and indulging in all legitimate and reasonable 

inferences to uphold the Opinion if possible.  (Ibid.)  The question before OTA on a Petition for 

Rehearing does not involve examining the quality or nature of the reasoning behind OTA’s 

Opinion, but whether that Opinion can be valid according to the law.  (Ibid.) 

Appellant asserts that OTA’s finding of fraud is not supported by law; specifically, 

appellant contends that OTA did not properly weigh the badges of fraud as set forth in Bradford 

v. Commissioner (9th Cir. 1986) 796 F.2d 303 (Bradford).  The Bradford court noted that badges 

of fraud may include inadequate records, failure to file tax returns, implausible or inconsistent 

explanations of behavior, concealment of assets, failure to cooperate with tax authorities, and a 

taxpayer’s lack of credibility.  Appellant asserts that OTA’s Opinion did not find any of those 

badges of fraud, so the conclusions therein are unsupported by law. 

Appellant alleges that OTA “willfully ignored the detailed explanation provided by 

[Mr. Assar] regarding the rollbacks.”  Appellant had ample opportunity to substantiate that claim:  

(1) at the conclusion of the audit; (2) upon CDTFA’s consideration of appellant’s petition for 

redetermination; (3) when filing an appeal with OTA; (4) when providing additional evidence 

prior to the oral hearing; and (5) after the hearing as OTA held open its record expressly to allow 

appellant to submit evidence of alleged rollbacks.  However, appellant provided no evidence 

other than that already allowed based on appellant’s seized records.  Unsupported assertions 
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are not sufficient to refute the findings that were supported by ample evidence.  (See Appeal of 

Amaya, 2021-OTA-328P.) 

OTA weighed the Bradford badges of fraud and found that “[a]n understatement alone 

may not be sufficient to warrant a finding of fraud, but repeated understatements in successive 

reporting periods, combined with other circumstances showing intent to conceal or misstate 

taxable income, provides a sufficient basis for a finding of fraud,” citing to Appeal of ISIF 

Madfish, Inc., 2019-OTA-292P.  OTA found that because appellant maintained accurate records 

but failed to use them to pay the proper amount of tax, and underreported the tax substantially 

and in each quarter, it is clear appellant’s intent was to conceal and/or misstate taxable income.  

Bradford does not stand for the proposition that a reviewing body must find that a majority of the 

badges of fraud listed therein must be proven to make a finding of fraud.  Several of the 

Bradford badges of fraud are immaterial in this case because of the procedural posture of the 

audit;2 CDTFA seized appellant’s records, so CDTFA did not request appellant’s cooperation 

during the audit. 

Appellant kept adequate records but did not use them to report and pay tax and has not 

explained why it did not use its records.  Appellant filed tax returns but did not correctly report 

the sales transactions reflected in those reports.  Appellant gave no inconsistent explanations 

for its behavior other than its claim that the DMV records incorrectly included rollbacks on 

vehicle sales, which was not supported by the records seized by CDTFA.  OTA found 

unconvincing Mr. Assar’s testimony that the differences between the sales recorded in 

appellant’s records and confirmed by the DMV records and the sales reported to CDTFA were 

due to 20 percent to 30 percent rollbacks to which Mr. Assar testified.  Given every opportunity 

to present evidence in that regard, appellant has not substantiated any single, disallowed 

rollback, much less rollbacks totaling $11,536,905 (audited unreported taxable sales) during the 

liability period. 

OTA’s Opinion correctly applied the law and is supported by substantial evidence.  

Appellant’s dissatisfaction with the outcome of its appeal, and the attempt to reargue the same 

issues a second time, is not a ground for a rehearing.  (See Appeal of Graham and Smith, 

2018-OTA-154P.)  Appellant is not entitled to a rehearing on this ground. 

 
2 For example, there was no failure to cooperate with CDTFA as the investigation was performed 

through involuntary seizure of evidence.  Nor was appellant asked to provide explanations for the 
differences between recorded and reported taxable sales.  Moreover, appellant’s seized records were 
complete and referenced all of appellant’s taxable sales, including those that were not reported to 
CDTFA.  Appellant was never given the opportunity to hide any assets or sales as CDTFA’s investigation 
began with an involuntary seizure of appellant’s records. 

Docusign Envelope ID: 2EEB48C6-62B8-456F-8422-839EF47B7723 2026-OTA-209 
Nonprecedential 



 
 

Appeal of Route 56 Plus, LLC 5 

Error in Law 

Courts have found that a new trial may be granted based on an error in law if its original 

ruling as a matter of law was erroneous.  (Collins v. Sutter Memorial Hospital (2011) 

196 Cal.App.4th 1, 17-18, citing Ramirez v. USAA Casualty Ins. Co. (1991) 234 Cal.App.3d 391, 

397.)  A claim on a petition for rehearing that there was an error in law is a claim of procedural 

wrong.  For example, courts have found an error in law occurred when there was an erroneous 

denial of a jury trial (Johnson v. Superior Court (1932) 121 Cal.App. 288), an erroneous ruling 

on the admission or rejection of evidence (Nakamura v. Los Angeles Gas & Elec. Corp. (1934) 

137 Cal.App. 487), an erroneous application of the law by a jury (Shapiro v. Prudential Property 

& Casualty Co. (1997) 52 Cal.App.4th 722), and an erroneous instruction to a jury (Maher v. 

Saad (2000) 82 Cal.App.4th 1317).  Error in law pursuant to California Code of Regulations, title 

18, (Regulation) section 30604(a)(6) generally refers to errors that occurred during the 

proceedings.  As stated in Code of Civil Procedure section 657, in the judicial context, an error 

in law “occurring at the trial and excepted to by the party making the application,” is grounds for 

a new trial.  This includes situations where, for example, the trial court made an erroneous 

evidentiary or procedural ruling.3  (See, e.g., Donlen v. Ford Motor Co. (2013) 217 Cal.App.4th 

138; Ramirez v. USAA Casualty Ins. Co., supra.) 

 Appellant contends that OTA made an error in law in its proceedings by accepting 

unsworn statements of CDTFA personnel in the audit working papers and CDTFA’s fraud 

memo.  Appellant asserts that OTA did not follow its Rules for Tax Appeals by accepting 

unsworn testimony, in those documents, as facts.  (See Cal. Code Regs., tit.18, § 30214(f)(5) 

[a factual finding on any material disputed fact shall not be based solely on unsworn statements 

made by a party during the appeal proceeding before OTA, such as statements contained in a 

party's brief, or arguments made by an unsworn representative during an OTA oral hearing].) 

 First, OTA notes that appellant did not object to admitting CDTFA’s exhibits into the 

record at the oral hearing.  On the contrary, appellant adopted FTB’s exhibits A through F as its 

own exhibits 1 through 6, which were also admitted into evidence at the oral hearing.  Those 

exhibits include both the audit working papers and CDTFA’s fraud memo. 

Except as otherwise provided, rules relating to evidence contained in the California 

Evidence Code shall not apply to any proceedings, including oral hearings, before OTA.  (Cal. 

Code Regs., § 40214(f).)  However, all relevant evidence shall be admissible in an OTA 

 
3 As provided in Appeal of Wilson Development, Inc.  (94-SBE-007) 1994 WL 580654, it is 

appropriate for OTA to look to Code of Civil Procedure section 657 and applicable caselaw as relevant 
guidance in determining whether a ground has been met to grant a new hearing. 
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proceeding.  (Cal. Code Regs., § 30214(f).)  Furthermore, an OTA Panel may use the California 

rules of evidence when evaluating the weight to give evidence presented in a proceeding before 

OTA.  (Cal. Code Regs., tit. 18, § 30214(f)(3).)  The California Evidence Code provides for an 

exception to hearsay rules (similar to OTA’s Regulation section 30214(f)(5) which excludes 

unsupported statements) where a writing was made in the regular course of a business, the 

writing was made at or near the time of the act, condition, or event, and the sources of 

information and method and time of preparation were such as to indicate its trustworthiness.  

(Cal. Evid. Code, § 1271.)4  In the case of audit working papers and other documents created 

during the audit process, such as CDTFA’s fraud memo, OTA finds that contemporaneous 

statements made in the regular course of business by CDTFA investigations and audit staff are 

more reliable than testimony of the declarants would have been at an oral hearing occurring 

more than ten years later.  Therefore, OTA appropriately weighed the evidence in determining 

the outcome of the appeal. 

Moreover, even if CDTFA’s statements during the investigation and audit were unsworn 

statements covered by Regulation section 30214(f)(5), the Regulation states only that a 

disputed fact “shall not be based solely on unsworn statements.”  (Italics added.)  In this appeal, 

CDTFA’s unsworn statements were supported by substantial evidence of appellant’s fraud and 

underreporting.  CDTFA obtained third-party business records (DMV data) and found that data 

showed taxable sales far greater than appellant’s reported taxable sales.  CDTFA, based on 

that fact, seized appellant’s own records, and found that appellant’s POS records revealed 

taxable sales far exceeding appellant’s reported taxable sales.  That data is part of OTA’s 

record and supports the unsworn statements of the CDTFA auditors and investigators.  

Accordingly, appellant has not established an error in OTA’s proceedings that warrant a 

rehearing in this appeal. 

 
4 Evidence Code section 1271(c) also requires the custodian to testify to the document’s identity 

and mode of preparation.  In the case of CDTFA’s audit and investigation records, CDTFA’s staff includes 
this information within its working papers, which are also noted contemporaneously and are therefore 
more reliable than would be the testimony of an investigator or auditor many years after the audit 
concluded. 
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Appellant has not established grounds for a rehearing, and appellant’s petition is 

therefore denied. 

 

 
 

     
Teresa A. Stanley 
Administrative Law Judge 

 

We concur:  
 
 
            
Natasha Ralston     Steven Kim 
Administrative Law Judge    Administrative Law Judge 
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