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 J. LAMBERT, Administrative Law Judge:  On October 14, 2025, the Office of Tax 

Appeals (OTA) issued an Opinion in the matter of the appeal of Z. Sultana (appellant).  The 

Opinion sustained a decision by respondent California Department of Tax and Fee 

Administration (CDTFA).  CDTFA’s decision denied appellant’s petition for redetermination of a 

Notice of Dual Determination (NODD) issued on December 14, 2021.  The NODD is for tax of 

$72,500, plus applicable interest, and penalties totaling $7,269.97 for the periods July 1, 2014, 

through June 30, 2017; October 1, 2017, through December 31, 2017; July 1, 2018, through 

September 30, 2018; and October 1, 2018, through November 15, 2018 (liability periods).  The 

NODD reflects CDTFA’s determination that appellant is personally liable as a responsible 

person for the unpaid sales taxes, plus applicable interest, and penalties that Ark & Associates, 

Inc. (Ark) accrued during the liability periods. 

 Appellant timely filed a petition for rehearing (PFR).  Pursuant to California Code of 

Regulations, title 18, section 30604(a)(1)-(6), OTA will grant a rehearing where one of the 

following grounds exists and materially affects the substantial rights of the party seeking a 

rehearing:  (1) an irregularity in the appeal proceedings which occurred prior to issuance of the 

Opinion and prevented fair consideration of the appeal; (2) an accident or surprise, occurring 

during the appeal proceedings and prior to the issuance of the Opinion, which ordinary caution 

could not have prevented; (3) newly discovered evidence, material to the appeal, which the 

party could not have reasonably discovered and provided prior to issuance of the Opinion; 

(4) insufficient evidence to justify the Opinion; (5) the Opinion is contrary to law; or (6) an error 

in law in the OTA appeals hearing or proceeding.   
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 In his PFR, appellant provides an XYZ letter1 response dated November 11, 2025, from 

M. Junaidi, stating that he purchased men’s clothing for resale in 2014, 2015, 2016, and 2017 

for $60,000, $98,000, $120,000, and $120,000, respectively.  Appellant asserts that the letter 

establishes that appellant made non-taxable sales for resale to M. Junaidi.  To warrant a new 

hearing under the ground of newly discovered evidence, the petitioning party must show that the 

evidence was newly discovered by the petitioning party, who could not have reasonably 

discovered and provided such evidence prior to issuance of the Opinion, and that the evidence 

is material to the appeal.  (Cal. Code Regs., tit. 18, § 30604(a)(3).)  New evidence is material 

when it is likely to produce a different result.  (See Santillan v. Roman Catholic Bishop of Fresno 

(2012) 202 Cal.App.4th 708, 728; Hill v. San Jose Family Housing Partners, LLC (2011) 

198 Cal.App.4th 764, 779.)  The XYZ letter is dated after the issuance of the Opinion and is not 

newly discovered because appellant has not shown why the letter could not have been 

generated or obtained earlier with reasonable diligence.  Therefore, appellant has not 

established a rehearing is warranted based on newly discovered evidence. 

 Appellant argues that there is insufficient evidence to justify the Opinion because the 

Opinion relied on unsupported assumptions such as CDTFA’s unreported taxable sales and 

audit methodology.  Appellant also asserts that the Opinion did not rely on the submitted resale 

certificate and instead relied on documents associated with alleged taxable sales that do not 

pertain to appellant.  To find that there is insufficient evidence to justify the Opinion, OTA must 

find, after weighing the evidence in the record, including reasonable inferences from that 

evidence, that OTA clearly should have reached a different opinion.  (Appeals of Swat-Fame, 

Inc., et al., 2020-OTA-045P.)   

 As stated in the Opinion, CDTFA has a minimal, initial burden of showing that its 

determination was reasonable and rational (Appeal of Talavera, 2020-OTA-022P) and the 

Opinion held that CDTFA’s determination is reasonable and rational because it was based on 

sales that Ark recorded as taxable on its own records.  Appellant had the burden of showing 

error, and provided, for instance, a resale certificate from M. Junaidi.  The Opinion stated that 

the resale certificate was unreliable because appellant did not establish it made any sales to 

M. Junaidi, and OTA held that appellant did not meet the burden of showing error in CDTFA’s 

determination.  Appellant does not provide any specific assertions as to why the evidence relied 

 
1 An XYZ letter is a letter in a form approved by CDTFA that a seller may send to its customer 

inquiring as to the disposition of the property purchased from the seller.  (Cal. Code Regs., tit. 18, 
§ 1668(f).) 
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upon by the Opinion is insufficient.  Therefore, appellant has not established a rehearing is 

warranted based on insufficiency of evidence. 

 Appellant also argues the Opinion is contrary to law because it fails to apply the law 

properly as to burden of proof, audit methodology, the proper treatment of resale transactions, 

and the standards for determining the credibility and acceptance of evidence.  To find that the 

Opinion is contrary to law, OTA must determine whether the Opinion is unsupported by any 

substantial evidence.  (Appeals of Swat-Fame, Inc., et al., supra.)  The relevant question is not 

over the quality or nature of the reasoning behind the Opinion, but whether the Opinion can or 

cannot be valid according to the law.  (Ibid.)  Appellant does not provide any specific arguments 

to show why the Opinion misapplied the law and provides no legal authorities contrary to those 

relied upon in the Opinion.  Therefore, there is no basis to determine that a rehearing is 

warranted based on the ground of the Opinion being contrary to law.   

 Appellant’s dissatisfaction with the Opinion does not constitute grounds for a new 

hearing.  (Appeal of Graham and Smith, 2018-OTA-154P.)  Accordingly, appellant has not 

established that any ground exists to warrant a rehearing.  As a result, appellant’s PFR is 

denied. 

 

 
 

     
Josh Lambert 
Administrative Law Judge 

 

We concur: 
 
 
            
Sheriene Anne Ridenour    Josh Aldrich 
Administrative Law Judge    Administrative Law Judge 
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