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T. STANLEY, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6561, Anytime2Buy Auto, LLC (appellant) appeals a decision issued by
respondent California Department of Tax and Fee Administration (CDTFA) denying appellant’s
timely petition for redetermination of a Notice of Determination (NOD) issued on
January 25, 2023. The NOD is for tax of $162,999,% plus applicable interest, and a negligence
penalty of $16,259.62, for the period January 1, 2017, through September 30, 2020 (liability
period).

Office of Tax Appeals (OTA) Panel Members Teresa A. Stanley,

Sheriene Anne Ridenour, and Keith T. Long held a virtual oral hearing for this matter on

May 21, 2025. At the conclusion of the oral hearing, the record was held open for additional

1 The NOD was timely issued because appellant signed a series of waivers of the otherwise
appliable statute of limitations, which extended the period for issuing an NOD until January 31, 2023.
(R&TC, 88 6487(a), 6488)

2 OTA notes that a findings letter dated January 18, 2023, shows a tax amount of $163,652. This
difference is due to adjustments made after the review process was completed but before the NOD was
issued.
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briefing and closed on December 17, 2025, and this matter was submitted on the oral hearing
record pursuant to California Code of Regulations, title 18, section 30209(b).

ISSUES

Are adjustments to unreported taxable sales of used vehicles warranted?
2. Did CDTFA properly impose the negligence penalty?

FACTUAL FINDINGS

1. Appellant, a California limited liability company, operated as a used car dealership
located in Oceanside, California.

2. For the liability period, appellant reported on its sales and use tax returns (SUTRS) total
sales of $1,764,313 and claimed deductions of $13,804 for returned taxable
merchandise, resulting in reported taxable sales of $1,750,509.3

3. This was appellant’s first audit, and appellant provided the following records: federal
income tax returns (FITRs) for 2018 and 2019; profit and loss statements for 2018, 2019,
and 2020; incomplete vehicle deal jackets* spanning the liability period; a bad debt
transaction ledger® for the liability period; and bank statements for the periods
March 1, 2018, through April 30, 2018, and December 1, 2019, through
December 31, 2019. CDTFA also obtained appellant's DMV sales data for the liability
period.

4, CDTFA compared gross receipts reported on appellant’s FITRs to taxable sales reported
on the SUTRs finding a difference of $557,067 for 2018 and 2019 combined. CDTFA

also performed a markup analysis,® which revealed markups lower than CDTFA

3 Appellant changed its reporting basis from quarterly reporting through the second quarter of
2017 (2Q17) to fiscal year filer from 3Q17 through 4Q18 (half year for fiscal year 2018-2019), returning to
a quarterly reporting basis starting with 1Q19.

4 A vehicle deal jacket is a folder a dealer creates and maintains containing all the documents
related to a specific vehicle sale or lease transaction. (See CDTFA Audit Manual, § 0640.05.) CDTFA’s
Audit Manual does not provide binding legal authority; however, OTA may look to it for guidance. (Appeal
of Micelle Laboratories, Inc., 2020-OTA-290P.)

5 Bad debts are deductions for accounts found to be worthless and charged off for income tax
purposes, including losses resulting from repossessions. (Cal. Code Regs., tit. 18, § 1642)

6 Markup” is the amount by which the cost of merchandise is increased to set the retail price.
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expected for a used car dealership.” CDTFA therefore determined further investigation
was warranted.

5. To compute audited taxable sales, CDTFA scheduled the DMV sales data and estimated
the sales price of each vehicle sold for the liability period, totaling $3,764,650, based on
Vehicle License Fee (VLF) data,? along with estimating smog fees totaling $37,050 and
document fees totaling $62,985. Added together, audited taxable sales totaled
$3,864,685. CDTFA removed any sales deemed to be duplicate sales in which a vehicle
with the same Vehicle Identification Number was sold more than once in a 30-day period
or sold to the same person again.

6. CDTFA subtracted reported taxable sales of $1,750,509 from total audited vehicle sales
of $3,864,685, disallowed a claimed credit of $6,252 due to lack of supporting
documentation, and determined appellant’s unreported taxable sales of $2,120,428.°
Audited taxable sales of $3,864,685 compared to reported taxable sales of $1,750,509
constitutes an error rate of 121.13 percent.

7. CDTFA reviewed appellant’s bad debt transaction ledger consisting of 57 listed
transactions appellant claimed as bad debt losses or returned vehicles. Of the 57
transactions, 36 fell within the liability period. CDTFA allowed 5 of these transactions as
supported bad debts in the amount of $4,882.1° CDTFA also allowed recovery
adjustments of $10,357.81 for two returned vehicles.

8. On January 25, 2023, CDTFA issued an NOD to appellant for tax of $162,999, plus
applicable interest, and a negligence penalty of $16,259.62, for the liability period.

9. Despite this being appellant’s first audit, CDTFA imposed the negligence penalty
because: (1) appellant did not provide complete books and records supporting the
amounts reported on its SUTRSs; (2) CDTFA had to obtain third-party (DMV) records to

” Appellant’s markups based on the gross receipts and cost of goods sold from the FITRs were
2.21% in 2018 and 10.28% in 2019. CDTFA did not explain what markups it would expect from a used
car business in appellant’s region.

8 The VLF data is a code designating a range of sales prices in $200 increments. CDTFA used
the VLF code to estimate the sales price by using the lowest value in the $200 range designated by that
particular code. For example, where VLF code “AA” designates that the sales price of the vehicle was
between $13,000 and $13,199, CDTFA would estimate a sales price of $13,000.

9 A CDTFA findings of audit letter dated January 18, 2023, shows a measure amount of
$2,128,898. This difference is due to adjustments of $8,470 made after the review process was
completed but before the NOD issued.

10 OTA notes differences between the figures shown in the workpapers and those shown on the
findings letter are due to rounding.
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determine appellant’s taxable sales; and (3) appellant’s reporting error ratio was 121.13
percent. Appellant’s records were insufficient to support claimed bad debt and unwind
logs for vehicles excluded from taxable sales.

10. Based on a timely petition for redetermination disputing the NOD, CDTFA held an
appeals conference and issued a decision on February 20, 2024, denying appellant’s
petition in its entirety.

11. This timely appeal to OTA followed.

12. Following the oral hearing, OTA held the record open for appellant to provide additional
evidence of bad debts and unwinds that were disallowed by CDTFA. Appellant
submitted a spreadsheet listing 196! vehicle transactions, 40 of which fell outside of the
liability period. For 30 transactions, appellant did not provide any documentation
supporting unwinds or bad debts. For 121 of the remaining transactions, appellant
provided supporting documentation of sales but did not provide additional documentation

showing that the transaction was canceled or unwound.
DISCUSSION

Issue 1: Are adjustments to unreported taxable sales of used vehicles warranted?

California imposes sales tax on a retailer’s retail sales of tangible personal property sold
in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or
excluded from taxation by statute. (R&TC, 88 6012, 6051.) For the proper administration of the
Sales and Use Tax Law and to prevent the evasion of the sales tax, the law presumes that all
gross receipts are subject to tax until the contrary is established. (R&TC, § 6091.) ltis the
retailer’s responsibility to maintain complete and accurate records to support reported amounts
and to make them available for examination. (R&TC, 88 7053, 7054; Cal. Code Regs., tit. 18,

§ 1698(b)(1).)

In general, a retailer is relieved from liability for sales tax or from liability to collect use
tax insofar as the measure of the tax is represented by accounts found worthless and charged
off for income tax purposes. (R&TC § 6055; Cal. Code Regs., tit. 18, § 1642(a).) A retailer may
claim a bad debt deduction provided that the sales tax, or amount of use tax, was actually paid
to the state. (R&TC § 6055; Cal. Code Regs., tit. 18, § 1642(a).) If the amount of an account
found to be worthless and charged off is comprised partly of nontaxable receipts, such as

interest, insurance, repair, or installation labor, and partly of taxable receipts upon which tax has

11 This included transactions already considered by CDTFA during the audit.
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been paid, a bad debt deduction may be claimed only with respect to the unpaid amount upon
which tax has been paid. (Cal. Code Regs., tit. 18, § 1642(b).)

With respect to unwinds, the terms “gross receipts” and “sales price” do not include that
portion of the selling priced for a used car that is refunded to the buyer due to the buyer’s
exercise of the right to return the vehicle for a refund, which is contained in a contract
cancellation option agreement. (Cal. Code Regs., tit. 18, 81566(¢e)(3).)

In support of deductions or claims for refund for bad debts, retailers must maintain
adequate and complete records showing: (1) the date of original sale; (2) the name and
address of the purchaser; (3) the amount the purchaser contracted to pay; (4) the amount on
which the retailer paid tax; (5) the jurisdiction where local or district taxes were allocated; (6) all
payments or other credits applied to account of the purchaser; (7) evidence that the
uncollectible portion of gross receipts on which tax was paid actually has been legally charged
off as a bad debt for income tax purposes; and (8) the taxable percentage of the amount
charged off as a bad debt properly allocable to the amount on which the retailer reported and
paid tax. (Cal. Code Regs., tit. 18, § 1642(e).)

If CDTFA is not satisfied with the amount of tax reported by the taxpayer, CDTFA may
determine the amount required to be paid based on any information which is in its possession or
may come into its possession. (R&TC, § 6481.) In the case of an appeal, CDTFA has a
minimal, initial burden to show that its determination was reasonable and rational. (Appeal of
Talavera, 2020-OTA-022P.) Once CDTFA has met its initial burden, the burden of proof shifts
to the taxpayer to establish that a result differing from CDTFA’s determination is warranted.
(Ibid.) Unsupported assertions are not sufficient to satisfy a taxpayer’s burden of proof. (lbid.)

Here, appellant did not provide a complete set of books and records from which CDTFA
could calculate taxable sales. Therefore, CDTFA used an indirect audit methodology, which is
reasonable and rational when an audit cannot be performed based on incomplete records. Itis
standard audit practice for auditors of used car dealerships to obtain DMV sales data from the
internal DMV database information. (CDTFA Audit Manual, § 0607.35.)*? Thus, OTA finds that
use of third-party records (DMV data) based on appellant’s reports to that third party is a reliable
and generally accepted auditing procedure. (See Riley B’s, Inc. v. State Bd. of Equalization
(1976) 61 Cal.App.3d 610, 612-613.) CDTFA made reasonable efforts to ensure the accuracy
of its determination by removing duplicated transactions and adding in estimated amounts for

smog fees and document fees, and subtracting out the amounts appellant reported on the

12 CDTFA’s Audit Manual does not provide binding legal authority; however, OTA may look to it
for guidance. (Appeal of Micelle Laboratories, Inc., supra.)
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SUTRSs to arrive at the audited measure of tax due. CDTFA also made audit adjustments for
the seven transactions related to bad debts and unwinds that appellant could adequately
substantiate.

Appellant does not dispute the accuracy of the DMV records used in the audit. Thus,
OTA finds that CDTFA has met its initial burden to show that its determination was reasonable
and rational. Therefore, the burden of proof shifts to appellant to show errors in the audit.
Appellant argues that the audited taxable sales should be reduced for bad debts and unwinds.

Appellant argues that multiple transactions on the bad debt transaction ledger that
CDTFA rejected were in fact valid bad debt transactions for which a credit is due. CDTFA
scheduled and reviewed several transactions listed on appellant’s bad debt transactions ledger
and on appellant’s post-hearing spreadsheet. CDTFA determined that: (1) 40 transactions fell
outside of the liability period; (2) appellant provided no support for 30 of the transactions; and
(3) appellant provided documentation showing a sale to customers but did not provide additional
documentation showing that the remaining 121 transactions resulted in a bad debt or an
unwind. Moreover, there is no evidence that appellant wrote off any bad debts on its FITRs
during 2018 or 2019. (See R&TC, § 6055.)

In post-hearing briefing, appellant provided documentation showing that some
customers executed contract cancellation option agreements, which if exercised and refunded
by appellant would exempt the sales from the audited measure of unreported taxable income.
However, appellant did not also provide documentation showing that any customer actually
exercised the option to cancel the sales contract, or that appellant refunded any customer
pursuant to that option. The additional documentation appellant provided after the hearing does
not support an additional adjustment to appellant’s audited taxable sales. During the audit,
appellant did provide sufficient supporting documentation for two transactions, totaling
$10,357.81, that CDTFA allowed as recovery adjustments for returned merchandise in addition
to the five bad debt transactions totaling $4,882. These amounts were factored in and adjusted
for by CDTFA during the audit.

Appellant has not established that additional adjustments, in addition to those allowed by

CDTFA in the audit, are warranted.

Issue 2: Did CDTFA properly impose the negligence penalty?

R&TC section 6484 provides for the imposition of a 10 percent penalty if any part of the
deficiency for which a deficiency determination is made was due to negligence or intentional

disregard of the law or authorized rules and regulations.
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A taxpayer is required to maintain and make available for examination on request by
CDTFA all records necessary to verify the accuracy of any return filed. (R&TC, § 7053;

Cal. Code Regs., tit. 18, § 1698(b)(1).) Such records include but are not limited to: (a) the
normal books of account ordinarily maintained by the average prudent businessperson engaged
in the activity in question; (b) bills, receipts, invoices, cash register tapes, or other documents of
original entry; and (3) schedules of working papers used in connection with the preparation of
the tax returns. (Cal. Code Regs., tit. 18, § 1698(b)(1).) Failure to maintain and keep complete
and accurate records is considered evidence of negligence and may result in the imposition of
penalties. (Cal. Code Regs., tit. 18, § 1698(K).)

One exception is that a negligence penalty is not typically added to deficiency
determinations made in a taxpayer’s first audit unless the bookkeeping and reporting errors on
which the penalty is based cannot be attributed to the taxpayer’s good faith and reasonable
belief that its bookkeeping and reporting practices were in substantial compliance with the
requirements of the Sales and Use Tax Law or authorized regulations. (Cal. Code Regs., tit. 18,
§ 1703(c)(3)(A).) Although the term “negligence” in not specifically defined in the Sales and Use
Tax Law, it is a common legal concept and is generally defined as a failure to act as a
reasonably prudent person would have acted under similar circumstances. (Acqua Vista
Homeowners Assn. v. MWI, Inc. (2017) 7 Cal. App. 5th 1129, 1157.) As previously stated, a
taxpayer must maintain and make available for examination on request by CDTFA all records
necessary to determine the correct tax liability under the Sales and Use Tax Law, and all
records necessary for the proper completion of the returns. (R&TC, 88§ 7053, 7054; Cal. Code
Regs., tit. 18, § 1698(b)(1).) OTA notes that relevant factors, such as the general state of the
books and records and the taxpayer’s business experience, must be considered, and where the
evidence clearly shows that the understatement is due to negligence, then the penalty applies
even when the taxpayer has not been previously audited.

Despite this being appellant’s first audit, CDTFA imposed the negligence penalty
because: (1) appellant did not provide complete books and records supporting the amounts
reported on its SUTRs; (2) CDTFA had to obtain third-party (DMV) records to determine
appellant’s taxable sales; and (3) appellant’s reporting error ratio was 121.13 percent.
Appellant’s records were insufficient to support claimed bad debt and unwind logs for vehicles
excluded from taxable sales. Even given the opportunity to research and provide additional
supporting documentation following the oral hearing, appellant’s records were still insufficient to

substantiate the claimed bad debts and unwinds.
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Here, appellant states that the reason for the underreporting was negligent record
keeping due to its managing member being away from the business because of his serious
illness and treatment. Appellant states that the absence of the managing member resulted in
incomplete records that were used to report on the SUTRs. Despite the illness of appellant’s
managing member during the liability period, appellant continued to operate successfully but
failed to maintain proper business records to support nontaxable sales.

As OTA has already found above, appellant’s records were inadequate for sales and use
tax purposes. Taxable sales could not be verified, and appellant’s recordkeeping, by its own
admission, was seriously lacking. Taken as a whole, the evidence shows that appellant did not
have a good faith and reasonable belief that its bookkeeping and reporting practices were in
substantial compliance with the requirements of the Sales and Use Tax Law or authorized
regulations. In addition, the determined understatement was substantial, with appellant
reporting approximately 45 percent®® of the total taxable sales determined by CDTFA, which
further establishes that appellant lacked a good-faith and reasonable belief that taxable sales
were being accurately reported.

While OTA empathizes with appellant’'s managing member’s serious health issues, this
is not a basis for deleting the negligence penalty. Based on the evidence, OTA finds that

CDTFA correctly imposed the negligence penalty on appellant.

13 $1,750,509 (reported taxable sales) + $3,864,685 (audited taxable sales) = 0.4529
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HOLDINGS

Appellant is not entitled to further reductions in the measure of unreported taxable sales.
2. CDTFA correctly imposed the negligence penalty.

DISPOSITION
OTA sustains CDTFA’s decision to deny appellant’s petition for redetermination.
Docusigned by:
EOCCGC6ACCC6A44D...
Teresa A. Stanley
Administrative Law Judge

We concur:
DocuSigned by: DocuSigned by:
Sheriene Apne Ridenown E
67E043D83EE547C DC88A60D8C3E442...
Sheriene Anne Ridenour Keith T. Long
Administrative Law Judge Administrative Law Judge

Date Issued: 2/3/2026
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