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 K. WILSON, Hearing Officer:  Pursuant to Revenue and Taxation Code (R&TC) 

section 6561, G. Quintana (appellant) appeals a decision issued by respondent California 

Department of Tax and Fee Administration (CDTFA) denying appellant’s timely petition for 

redetermination of a Notice of Determination (NOD) issued on June 7, 2022.  The NOD is for tax 

of $33,773, plus applicable interest, for the period July 1, 2017, through June 30, 2022 (liability 

period).1 

 CDTFA’s decision reduced the determined tax by $2,092, from $33,773 to $31,681 

(which will reduce applicable interest), pursuant to a reaudit completed on September 7, 2023. 

 Appellant waived the right to an oral hearing; therefore, the matter was submitted to the 

Office of Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, 

title 18, (Regulation) section 30209(a).  

ISSUE 

Whether additional adjustments to the measure of unreported taxable sales are 

warranted. 

  

 
1 The NOD was timely issued because on December 27, 2021, appellant signed the most recent 

in a series of waivers of the otherwise applicable three-year statute of limitations for the period 
July 1, 2017, through June 30, 2018, which allowed CDTFA until July 31, 2022, to issue an NOD.  (R&TC, 
§§ 6487(a), 6488.) 
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FACTUAL FINDINGS 

1. Appellant, a sole proprietor, located in Carmichael, CA, is in the business of buying and 

selling Native American baskets, beadwork, pottery, and artifacts.  Appellant has an 

active seller’s permit with a start date of November 1, 2010.   

2. Appellant handwrites his monthly sales; and reports his sales and use tax returns 

(SUTR) on a fiscal year (FY) basis ending June 30.  Appellant reported total sales of 

$1,193,805, taxable sales of $3,699, and claimed nontaxable sales for resale of 

$765,331, labor of $3,165, and interstate sales of $421,610. 

3. Upon audit, appellant provided the following documents:  federal income tax returns for 

FY2018, FY2019, and FY2020; sales summary reports for the audit period; invoice book 

for the audit period; resale certificates for the audit period; shipping documents on a 

sample basis; and bank statements for the audit period. 

4. CDTFA transcribed appellant’s sales summary report and invoice book and recorded the 

type of sale based on discussions with appellant.  Appellant provided the following 

transaction types:  labor, museum, Native American, out-of-state sales, sales for resale, 

and consignment sales.  Per the sales summary report, appellant had recorded total 

sales of $1,431,288.  CDTFA compared recorded total sales with reported total sales 

and found a difference of $237,483.  CDTFA accepted appellant’s recorded total sales. 

5. CDTFA verified appellant’s claimed out-of-state sales by reviewing shipping documents.  

CDTFA found that one customer, J. Gordon, had picked up the items in California.  

CDTFA disallowed two out-of-state sales to J. Gordon, totaling $137,725 since title 

transferred in California. 

6. CDTFA verified appellant’s claimed sales for resale by reviewing customer resale 

certificates.  CDTFA noted that appellant had listed sales for resale to J. Durbin 

spanning the dates from July 1, 2017, through June 10, 2020, totaling $330,350.  In 

reviewing J. Durbin’s resale certificate, CDTFA found that the resale certificate was 

dated December 12, 2019.  When verifying J. Durbin’s seller’s permit, CDTFA found that 

the start date was October 16, 2019, and was later closed out on the same date.2  

CDTFA disallowed eight sales for resale totaling $301,750 to J. Durbin that occurred 

prior to December 12, 2019, and accepted three sales for resale totaling $28,600 after 

 
2 J. Durbin’s seller’s permit was opened October 16, 2019, but, on August 13, 2020, J. Durbin told 

CDTFA that no sales were made under the permit, and, as a result, CDTFA closed the permit effective 
October 16, 2019. 
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that date since CDTFA determined that appellant had taken the resale certificate in good 

faith.   

7. CDTFA found 10 unsupported exempt sales that were from two customers totaling 

$439,475 ($137,725 (two out-of-state sales) + $301,750 (eight sales for resale)). 

8. On June 7, 2022, CDTFA issued an NOD to appellant for $33,773 in tax plus applicable 

interest, totaling $39,112.56.   

9. Appellant timely petitioned the NOD in its entirety but only provided argument regarding 

the September 21, 2019 invoice to J. Durbin for two items:  Bethel basket $244,000, and 

totem pole $27,000.   

10. CDTFA’s Appeals Bureau held a conference where appellant argued that J. Durbin 

found buyers for the items and remitted payment to appellant of $244,000 for the Bethel 

basket on October 17, 2019, and $27,000 for the totem pole on November 13, 2019.  

CDTFA recommended the use of XYZ letters3 to verify that J. Durbin did in fact resell the 

items.  J. Durbin was not willing to provide a response to the XYZ letter.  Subsequently, 

CDTFA recommended that appellant send XYZ letters to J. Durbin’s customers, Fighting 

Bear Enterprises, Inc. and G. Spratt.  Fighting Bear Enterprises, Inc. provided an XYZ 

letter in response stating that it purchased the totem pole for resale and it was resold.  

However, no response was received for the sale of the Bethel basket.  CDTFA’s 

decision partly granted and partly denied appellant’s petition, ordering a reaudit to 

remove the sale of the totem pole to J. Durbin for $27,000. 

11. In accordance with the decision, CDTFA prepared a reaudit adjusting disallowed claimed 

exempt sales by $27,000, from $435,776 to $408,776, resulting in a reduction of the tax 

of $2,092, from $33,773 to $31,681. 

12. Appellant timely requested reconsideration of CDTFA’s decision arguing that since 

J. Durbin had a valid seller’s permit on October 16, 2019, the sale of the Bethel basket 

for $244,000 should be allowed as a nontaxable sale for resale.  Appellant also argued 

that J. Durbin may have kept the basket for his own use, in which he would be liable for 

use tax on the transaction.  Additionally, appellant provided documentation that he had a 

prior relationship with J. Durbin in which J. Durbin sold appellant’s wares on a 

consignment basis.   

13. In its supplemental decision, CDTFA continued to find that the sale of the Bethel basket 

was not exempt as either a sale for resale or a consignment sale. 

 
3 XYZ letters, sent to customers in a form approved by CDTFA, inquire as to the purchaser’s 

disposition of the property purchased from the seller.  (Cal. Code Regs., tit. 18, § 1668 (f).) 
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14. Appellant filed a second request for reconsideration continuing to argue that the sale of 

the Bethel basket was a nontaxable consignment sale.  In support, appellant provided an 

invoice dated October 17, 2019, from appellant to J. Durbin for the Bethel basket and a 

receipt for shipment of the Bethel basket which lists a $49.39 shipping charge from a 

UPS Store in Redding, California, on October 1, 2019.  Appellant also submitted emails4 

with J. Durbin and a May 14, 2024 declaration from J. Durbin, signed under penalty of 

perjury, in which J. Durbin states that the Bethel basket was sold on consignment to 

G. Spratt. 

15. In its second supplemental decision, CDTFA continued to find that the sale of the Bethel 

basket was not exempt as either a sale for resale or a consignment sale.  CDTFA found 

the UPS Store receipt did not show the Bethel basket was sold to J. Durbin for resale 

because the receipt did not describe the item being shipped, the person shipping the 

item, or the recipient of the item.  Additionally, CDTFA determined that J. Durbin acted 

as a broker5 between appellant and G. Spratt.  Appellant was considered the retailer of 

the Bethel basket and subject to tax. 

16. This timely appeal followed. 

DISCUSSION 

California imposes sales tax on a retailer’s retail sales of tangible personal property sold 

in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or 

excluded from taxation by statute.  (R&TC, §§ 6012, 6051.)  For the purpose of the proper 

administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax, the 

law presumes that all gross receipts are subject to tax until the contrary is established.  (R&TC, 

 
4 As relevant here, in an email dated December 27, 2023, J. Durbin stated when asked if he 

delivered the basket to Mr. Spratt, he replied, “Sent it FedEx ground.”  J. Durbin also made the following 
statement in the email, “I received commission for the sale!  I never opened the box and there was never 
a receipt issued to me or Mr. Spratt by Mr. Quintana.”  In an email on May 9, 2024, J. Durbin provided 
appellant a copy of undated invoice 420400 listing the totem pole and Bethel basket and that the sale was 
for resale. 

 
5 Annotation 585.0004 defines broker as:  a person who arranges transactions between buyers 

and sellers.  The broker never, at any time, has any power or authority to cause title to pass to the buyer 
and never passes title directly or indirectly or causes title to pass directly or indirectly.  A person who 
meets this definition is not a seller and is not liable for sales tax on brokered transactions.  Annotations 
are brief summaries of legal opinions written by respondent’s legal department and are usually based on 
specific circumstances described in a document, such as an opinion letter or decision (backup).  They are 
published by respondent in its Business Taxes Law Guide as an aide to taxpayers and tax practitioners.  
Annotations do not have the force or effect of law.  (Yamaha Corp. of Am. v. State Bd. of Equalization 
(1998) 19 Cal. 4th 1, 25.)  Nevertheless, OTA may still afford weight to an annotation.  (See Appeal of 
Martinez Steel Corporation, 2020-OTA-074P.) 
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§ 6091.)  It is the retailer’s responsibility to maintain complete and accurate records to support 

reported amounts and to make them available for examination.  (R&TC, §§ 7053, 7054; Cal. 

Code Regs., tit. 18, § 1698(b)(1).) 

If CDTFA is not satisfied with the amount of tax reported by the taxpayer, or in the case 

of a failure to file a return, CDTFA may determine the amount required to be paid on the basis of 

any information which is in its possession or may come into its possession.  (R&TC, §§ 6481, 

6511.)  In the case of an appeal, CDTFA has a minimal, initial burden of showing that its 

determination was reasonable and rational.  (Appeal of Talavera, 2020-OTA-022P.)  Once 

CDTFA has met its initial burden, the burden of proof shifts to the taxpayer to establish that a 

result differing from CDTFA’s determination is warranted.  (Ibid.)  Unsupported assertions are 

not sufficient to satisfy a taxpayer’s burden of proof.  (Ibid.) 

 The burden of proving that a sale of tangible personal property is not at retail is upon the 

seller unless the seller timely takes in good faith a certificate from the purchaser that the 

property is purchased for resale.  (R&TC, § 6091.)  To meet the requirements of a resale 

certificate, a document must contain all of the following essential elements:  1) the signature of 

the purchaser, purchaser’s employee or authorized representative of the purchaser; 2) the 

name and address of the purchaser; 3) the number of the seller’s permit held by the purchaser; 

4) a statement that the property described in the document is purchased for resale; and 5) the 

date of execution of the document.  (Cal. Code Regs., tit. 18, § 1668(b)(1).)  If the seller does 

not timely obtain a valid and complete resale certificate, the seller will be relieved of liability for 

the tax only where the seller shows that the property was:  1) in fact resold by the purchaser and 

was not used by the purchaser for any purpose other than retention, demonstration, or display 

while holding it for sale in the regular course of business; 2) is being held for resale by the 

purchaser and has not been used for any purpose other than retention, demonstration, or 

display, while being held for sale in the regular course of business; or 3) was consumed by the 

purchaser and tax was reported by the purchaser directly to CDTFA on the purchaser’s returns 

or in an audit of the purchaser.  (Cal. Code Regs., tit. 18, § 1668(e).) 

Here, CDTFA used a direct audit approach and reviewed appellant’s claimed exempt 

sales on an actual basis using appellant’s available sales summary report, sales invoices, 

resale certificates, shipping documents and XYZ letter responses.  CDTFA determined that 

appellant had overclaimed exempt sales of $408,776.  The disallowed claimed exempt sales 

were from two customers:  (1) J. Gordon, an out-of-state customer who picked up the items in 

California; and (2) J. Durbin, who purchased items without a valid resale certificate or 

consignment contract, or invoice to G. Spratt.  OTA concludes that CDTFA has established that 
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its determination is reasonable and rational, and accordingly, the burden shifts to appellant to 

show errors in the audit. 

Appellant contends that the sale of the Bethel basket and totem pole were sales for 

resale to J. Durbin.  J. Durbin, doing business as Fine Antique N.A. Baskets, provided a resale 

certificate to appellant dated December 12, 2019.  CDTFA determined that all transactions with 

J. Durbin after the resale certificate was provided were exempt sales for resale, and that all 

sales prior to the resale certificate were not exempt sales for resale.  CDTFA allowed appellant 

to send XYZ letters to his customers to determine the disposition of the property sold to the 

customers.  J. Durbin refused to provide a response when appellant asked him to sign an XYZ 

letter stating, “It would be a fraud issue!”  When there is no response to an XYZ letter, CDTFA 

should consider whether it is appropriate to use an alternative method to ascertain whether the 

seller should be relieved of tax under subdivision (e) with respect to the questioned or 

unsupported transaction(s).  (Cal. Code Regs., tit. 18, § 1668(f)(4).)  CDTFA allowed appellant 

the opportunity to send XYZ letters to J. Durbin’s customers.  J. Durbin provided the names of 

his customers that purchased the Bethel basket and the totem pole.  An XYZ letter response 

was received for the totem pole but not the Bethel basket.  CDTFA accepted the sale of the 

totem pole as an exempt sale for resale to J. Durbin since his customer had confirmed that the 

item was purchased for resale and was resold.  Since no XYZ response was received for the 

Bethel basket, it was disallowed as an exempt sale for resale. 

In regards to consignment sales, Regulation section 1569 states, “A person who has 

possession of property owned by another, and also the power to cause title to that property to 

be transferred to a third person without any further action on the part of its owner, and who 

exercises such power, is a retailer when the party to whom title is transferred is a consumer.  

Tax applies to his gross receipts from such a sale.” 

Appellant argues that under Regulation section 1569, J. Durbin had possession and 

authority to cause title of the Bethel basket to be transferred to a third person, G. Spratt, without 

further action on appellant’s part, and thus J. Durbin was the consignee and the retailer and was 

required to collect and remit sales tax for the sale.  Appellant provided a declaration from 

J. Durbin in which he stated that he received the box from appellant on consignment and 

without opening the box shipped the Bethel basket to G. Spratt on the same day, he received 

payment from G. Spratt; and then he sent payment to appellant.  

CDTFA concluded that J. Durbin’s declaration was not corroborated by a consignment 

agreement, evidence of commission paid by appellant to J. Durbin, or a billing invoice showing 

the Bethel basket was sold to G. Spratt.  CDTFA, in its second supplemental decision, found 
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that J. Durbin appeared to act as a broker on appellant’s behalf.  (See Sales and Use Tax 

Annotation 585.0004 (10/29/75).)  J. Durbin did not hold the basket for resale while seeking an 

end consumer.  Instead, J. Durbin found a customer and, without taking possession of the 

basket for any significant amount of time, purportedly transferred the Bethel basket from 

appellant to G. Spratt.  J. Durbin provided payment to appellant after receiving the payment 

from G. Spratt.   

In summary, appellant did not timely receive a resale certificate from J. Durbin or an XYZ 

letter response to support the Bethel basket was a valid sale for resale.  Alternatively, since 

J. Durbin did not hold an active seller’s permit at the time of the sale or transfer of the Bethel 

basket, J. Durbin’s declaration appears to be contrary to the evidence or lack of evidence, such 

as a consignment contract showing he had authority to transfer title, or a sales invoice from 

J. Durbin to G. Spratt, that this was a consignment sale.  Rather, OTA concludes that J. Durbin 

acted as a broker between appellant and G. Spratt, rather than a consignee, and that the sale is 

not an exempt sale.  (See Annotation 585.0004) 

HOLDING 

Additional adjustments to the measure of unreported taxable sales are not warranted. 

DISPOSITION 

 CDTFA’s action denying appellant’s petition for redetermination is sustained. 

 

 
 

     
Kim Wilson 
Hearing Officer 

 

We concur:  
 
 
            
Josh Aldrich      Sheriene Anne Ridenour 
Administrative Law Judge    Administrative Law Judge 
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