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N. RALSTON, Administrative Law Judge:  Pursuant to Revenue and Taxation Code 

(R&TC) section 6561, M Auto Center West (appellant) appeals a decision issued by the 

California Department of Tax and Fee Administration (respondent)1 denying in part appellant’s 

administrative protest of a Notice of Determination (NOD) issued on November 27, 2019.2  The 

NOD is for tax of $684,343, plus accrued interest, and a 40 percent penalty of $173,276.30 for 

 
1 Sales and use taxes were formerly administered by the State Board of Equalization (board).  

In 2017, functions of the board relevant to this case were transferred to respondent.  (Gov. Code, 
§ 15570.22.)  For ease of reference, when this Opinion refers to events that occurred before July 1, 2017, 
“respondent” shall refer to the board. 

 
2 Under regulations promulgated by respondent, if a taxpayer files a petition for redetermination 

after the 30-day period authorized in R&TC section 6561 expires, respondent may accept it as an 
administrative (i.e., late) protest; however, such an appeal does not qualify as a valid petition for 
redetermination.  (Cal. Code Regs, tit. 18, § 35019.)  Nevertheless, an accepted administrative protest is 
reviewed in the same manner as a timely petition for redetermination.  (Cal. Code Regs., tit. 18, § 5220; 
see also Cal. Code Regs., tit. 18, § 35019.) 
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Appeal of M Auto Center West 2 

the period October 1, 2013, through September 30, 2016 (liability period).3  In accordance with 

R&TC sections 6561 and 6565, after 30 days passed without appellant's payment or petition of 

the NOD, respondent imposed a 10 percent finality penalty.4  Thereafter, respondent conducted 

two reaudits, which increased appellant’s bad debt deductions and thus reduced appellant’s tax 

liability and the corresponding penalty amount. 

In a Decision dated April 29, 2024, respondent ordered a third reaudit which increased  

appellant’s bad debt deduction to $4,459,582,5 and additionally allowed a new deduction for 

tax-paid purchases of motor vehicle fuel resold in the amount of $30,888.6  Thus, after 

accounting for unreported taxable sales of $6,732,328, respondent reduced the deficiency 

measure to $2,241,858 which accordingly reduced the tax liability to $230,063.  Respondent 

also reduced the 40 percent failure to remit sales tax penalty to $87,302.53. 

Appellant waived the right to an oral hearing; therefore, the matter was submitted to the 

Office of Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, 

title 18, section 30209(a). 

ISSUES 

1. Whether reductions to the audited taxable measure are warranted. 

2. Whether the 40 percent penalty was properly imposed, and if so, whether relief of the 

penalty is warranted. 

  

 
3 Respondent timely issued the NOD for the liability period because appellant waived the 

otherwise applicable three-year statute of limitations by signing a series of waivers (the last signed 
June 3, 2019), which gave respondent until November 30, 2019, to issue the NOD for the period 
October 1, 2013, through June 30, 2016.  (See R&TC §§ 6487(a), 6488.)  The NOD is based on an audit 
report letter dated November 15, 2019, which consists of the following audit items:  $92,112 in unreported 
taxable sales based on additional purchases plus markup (audit item 1); $7,701,225 in unreported taxable 
sales (audit item 2); and a $3,123,836 unclaimed bad debts “credit” (audit item 3).  Appellant is only 
contesting audit item 3 (bad debt deductions) and the 40 percent penalty.  Accordingly, OTA will not 
discuss the other issues. 

 
4 Appellant does not dispute the finality penalty.  Thus, OTA will not discuss it further. 
 
5 Respondent’s decision refers to this item as “unclaimed bad debt credits” and the allowed 

amount as a bad debt “credit of $4,459,582.”  This “credit” exceeds the tax amount of $684,343 disclosed 
in the NOD and would result in a substantial net refund for appellant if it were in fact a credit.  This 
Opinion correctly refers to the bad debt item as a deduction or allowance (i.e., an item reducing the 
disputed taxable measure of $7.8 million). 

 
6 Respondent’s decision refers to this item as “credit for tax-paid purchases” of $30,888.  This 

Opinion correctly refers to this item as a deduction or allowance. 
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FACTUAL FINDINGS 

1. Appellant, a California corporation, operated two used car dealerships located in San 

Jose, California, during the liability period, with two locations, one on Stevens Creek 

Boulevard (Stevens Creek location), and the other on West San Carlos Street (San 

Carlos location). 

2. Upon audit, appellant provided the following books and records:  bank statements for 

2014; vehicle dealer jackets (deal jackets)7 for the first quarter of 2015 (1Q15); Frazer 

DMS point-of-sale (POS) data8 and sales journals for the liability period.  Respondent 

obtained California Department of Motor Vehicles (DMV) information (DMV data and 

VLF code) showing appellant’s recorded sales for the liability period.9  Respondent also 

obtained appellant’s vehicle auction house purchase data for the liability period from 

auction house databases.  Respondent found appellant’s books and records to be 

inadequate for sales and use tax purposes because respondent found inconsistencies in 

the books and records appellant provided. 

3. On its sales and use tax returns (SUTRs), appellant reported total sales of $6,804,074 

and claimed $497,119 in deductions for sales tax included, resulting in reported taxable 

sales of $6,306,955 for the liability period.  Appellant added sales tax reimbursement to 

its sales prices for the liability period.  Appellant prepared its SUTRs by providing its 

Certified Public Accountant (CPA) with sales information from its POS data. 

4. During the liability period, appellant claimed a deduction for bad debts on its federal 

income tax returns (FITRs), but not on its SUTRs.  Therefore, to determine whether 

 
7 Car dealerships routinely use deal jackets, which are envelopes utilized to record sales.  A deal 

jacket contains various documents related to a sale, such as the vehicle sales contract, vehicle purchase 
invoice, the Report of Sales, any invoices associated with repairs, delivery and parts, an odometer 
statement, vehicle identification number, stock number, and other records pertaining to the sale. 

 
8 A POS system typically included one or more terminals, which are the modern equivalent of a 

cash register.  Depending on the equipment and software, POS systems can generate reports that 
summarize sales activity for the period of time selected by the operator.  These reports can included 
breakdowns of sales by type and amount, including product or service, credit or cash, and taxable or 
nontaxable. 

 
9 The information obtained from the DMV typically includes the Vehicle Identification Number 

(VIN), License Plate number, year and make of the vehicle, vehicle registration date, and a two letter 
Vehicle License Fee (VLF) code designating a range of sale prices in $200 increments.  Respondent 
considered the registration date to have occurred shortly after the actual date of sale, and thus 
respondent used the vehicle registration date to group the vehicles into quarterly periods in which the 
vehicles were sold.  Respondent used the VLF code to assign the lowest estimated sale price in the 
$200 range designated by a particular code.  For example, VLF code “AC” designates that the sale price 
of the vehicle was between $200 and $399, and respondent would assign a sale price of $200 for sales 
involving VLF “AC”.  (See Respondent Audit Manual, § 0607.37 (March 2016).) 
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appellant was entitled to a deduction for unclaimed bad debts during the liability period, 

appellant and respondent agreed that they would use 1Q15 as a test period. 

5. For the test period, respondent computed a 56.12-percent bad debt allowance for the 

Stevens Creek location and a 66.31-percent bad debt allowance for the San Carlos 

location.  Respondent applied the Stevens Creek location’s 56.12 percent bad debt 

allowance to its total claimed bad debts per appellant’s sales journal ($3,858,400), 

resulting in an unclaimed bad debt deduction of $2,165,247 for the liability period.10  

Next, respondent applied the San Carlos location’s 66.31percent bad debt allowance to 

its total claimed bad debts per appellant’s sales journal ($1,445,655), resulting in an 

unclaimed bad debt deduction of $958,615 ($1,445,655 × 0.6631) for the liability period.  

Respondent added the unclaimed bad debt deduction for both locations, resulting in a 

total unclaimed bad debt deduction of $3,123,863 ($2,165,247 + $958,615) for the 

liability period. 

6. Respondent also imposed a 40 percent penalty under R&TC section 6597 for appellant’s 

failure to remit sales tax reimbursement it collected, based on the following:  

(1) respondent concluded that appellant knew it collected sales tax reimbursement which 

it did not remit to respondent for the liability period based on appellant’s sales detail 

reports, POS reports, and dealer jackets, which all reflected that appellant collected 

sales tax reimbursement during the liability period; (2) appellant used a sophisticated 

POS system throughout the liability period, which automatically recorded and generated 

a summary total of the sales tax reimbursement appellant collected, yet appellant still 

failed to remit all of the sales tax reimbursement it collected for the liability period; and 

(3) appellant has been in the used car dealership business for 20 years, and has been 

previously audited.11  Respondent concluded that this evidence, collectively, indicated 

that appellant had the knowledge of how to charge sales tax reimbursement, the 

knowledge of how to record the sales tax reimbursement it collected, and the knowledge 

 
10 Unless otherwise stated, any discrepancies between the mathematical formulas stated herein 

and the audit calculations are due to rounding and are immaterial. 
 
11 Specifically, respondent notes this is appellant’s fourth sales and use tax audit on this account 

with the same type of errors as found the previous three audits.  The first audit period from July 1, 2002, 
through June 30, 2005, with audited taxable measure of $503,479 and deficiency of $41,537.06.  The 
second audit period from October 1, 2005, through September 30, 2008, with audited taxable measure of 
$128,249 and deficiency of $10,580.04.  The third audit period from October 1, 2009, through 
September 30, 2012, with audited taxable measure of $2,196,993 with a deficiency of $194,030.  
Respondent also reports that more taxable sales were recorded in the POS and reported to the DMV than 
to respondent, and more taxable sales were reported to the IRS than to respondent. 
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that it collected the sales tax reimbursement.  In addition, respondent found that 

appellant’s unremitted sales tax reimbursement for the liability period exceeded both the 

required minimum thresholds described in R&TC section 6597(a)(2)(A), and that 

appellant had not established that the penalty should be relieved for reasonable cause. 

7. Respondent timely issued the NOD on November 27, 2019. 

8. Appellant filed an untimely petition for redetermination, which respondent accepted as 

an administrative protest, disputing only the unclaimed bad debt deduction and the 

40 percent penalty of $173,276.  Thereafter, respondent conducted a reaudit to consider 

additional documentation appellant provided to support its bad debt deductions; this 

reaudit resulted in the Department allowing an additional bad debt deduction of 

$351,522. 

9. Respondent held its internal appeals conference on July 20, 2023.  By letter dated 

August 17, 2023, appellant filed a request for relief of the 40 percent penalty, and 

included a declaration from appellant’s CEO attesting that he relied on the CPA’s 

professional judgment in computing and reporting the bad debt deductions, and that 

appellant supplied all required records and data to the CPA for preparation of its SUTRs. 

10. Respondent issued a decision dated April 29, 2024, ordering a reaudit to increase the 

Steven’s Creek bad debts allowance from 56.12 percent to 60.4 percent, and the San 

Carlos bad debt allowance from 66.31 percent to 68.51 percent, based on additional 

documentation appellant provided after its conference with respondent. 

11. As noted above, respondent completed the third reaudit, and by letter dated 

October 18, 2024, respondent informed appellant that this resulted in an increase in its 

bad debt allowance to $4,459,582. 

12. This timely appeal followed.  In its briefs submitted to OTA, appellant provided additional 

evidence including a sample contract it allegedly uses for all sales , the declaration from 

appellant’s CEO noted above, and a document showing a sample of how appellant 

allegedly applied payments received from its customers. 
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DISCUSSION 

Issue 1:  Whether reductions to the audited taxable measure are warranted. 

California imposes sales tax on a retailer’s retail sales of tangible personal property sold 

in this state measured by the retailer’s gross receipts, unless the sale is specifically exempt or 

excluded from taxation by statute.  (R&TC, §§ 6012, 6051.)  For the purpose of the proper 

administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax, the 

law presumes that all gross receipts are subject to tax until the contrary is established.  (R&TC, 

§ 6091.)  It is the retailer’s responsibility to maintain complete and accurate records to support 

reported amounts and to make them available for examination.  (R&TC, §§ 7053, 7054; Cal. 

Code Regs., tit. 18, § 1698(b)(1).) 

If respondent is not satisfied with the amount of tax reported by the appellant, or in the 

case of a failure to file a return, respondent may determine the amount required to be paid on 

the basis of any information which is in its possession or may come into its possession.  (R&TC, 

§§ 6481, 6511.)  In the case of an appeal, respondent has a minimal, initial burden of showing 

that its determination was reasonable and rational.  (Appeal of Talavera, 2020-OTA-022P.)  

Once respondent has met its initial burden, the burden of proof shifts to the taxpayer to 

establish that a result differing from respondent’s determination is warranted.  (Ibid.)  

Unsupported assertions are not sufficient to satisfy a taxpayer’s burden of proof.  (Ibid.) 

Here, appellant failed to provide complete books and records thus, respondent could not 

verify sales appellant reported on its SUTRs for the liability periods using a direct audit method 

(that is, compiling audited sales directly from appellant’s records).  Taxpayers are required to 

maintain and make available for examination on request by respondent, or its authorized 

representative, all records necessary to determine the correct tax liability under the Sales and 

Use Tax Law and all records necessary for the proper completion of the SUTRs.  (R&TC, 

§§ 7053, 7054; Cal. Code Regs., tit. 18, § 1698(b)(1).)  Such records include but are not limited 

to:  (a) the normal books of account ordinarily maintained by the average prudent 

businessperson engaged in the activity in question; (b) bills, receipts, invoices, cash register 

tapes, or other documents of original entry supporting the entries in the books of account; and 

(c) schedules or working papers used in connection with the preparation of the tax returns.  

(Cal. Code Regs., tit. 18, § 1698(b)(1).) 

Respondent’s use of DMV data as the basis, or part of the basis, for its determination is 

a recognized and accepted accounting procedure for audits of used car dealerships (see 

Respondent’s Audit Manual §§ 0607.35, 0607.37), and thus it was reasonable for respondent to 
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use this source to compile additional taxable sales.  (See Appeal of Amaya, 2021-OTA-328P 

(finding it was reasonable to use recognized and accepted accounting procedures).)  Therefore, 

OTA concludes that respondent has established that its determination is reasonable and 

rational, and accordingly, the burden shifts to appellant to show errors in the audit. 

In general, a retailer is relieved from liability for sales tax or from liability to collect use 

tax insofar as the measure of the tax is represented by accounts found worthless and charged 

off for income tax purposes.  (R&TC, § 6055; Cal. Code Regs., tit. 18, § 1642(a).)  A retailer 

may claim a bad debt deduction provided that the sales tax, or amount of use tax, was actually 

paid to the state.  (R&TC, § 6055; Cal. Code Regs., tit. 18, § 1642(a).)  If the amount of an 

account found to be worthless and charged off is comprised in part of nontaxable receipts such 

as interest, insurance, repair, or installation labor and in part of taxable receipts upon which tax 

has been paid, a bad debt deduction may be claimed only with respect to the unpaid amount 

upon which tax has been paid.  (Cal. Code Regs., tit. 18, § 1642(b).)  In determining that 

amount, all payments and credits to the account may be applied ratably against the various 

elements comprising the amount the purchaser contracted to pay (pro rata method), may be 

applied as provided in the contract of sale (contract method), or may be applied by another 

method which reasonably determines the amount of the taxable receipts (alternative method).12  

(Cal. Code Regs., tit. 18, § 1642(b).) 

In support of deductions or claims for refund for bad debts, retailers must maintain 

adequate and complete records showing the date of original sale, the name and address of the 

purchaser, the amount the purchaser contracted to pay, the amount on which the retailer paid 

tax, the jurisdiction(s) where the local taxes and, when applicable, district taxes were allocated, 

all payments or other credits applied to account of the purchaser, evidence that the uncollectible 

portion of gross receipts on which tax was paid actually has been legally charged off as a bad 

debt for income tax purposes or, if the retailer is not required to file income tax returns, charged 

off in accordance with generally accepted accounting principles, and the taxable percentage of 

the amount charged off as a bad debt properly allocable to the amount on which the retailer 

reported and paid tax.  (Cal. Code Regs., tit. 18, § 1642(e).) 

 
12 Pro rata method is a prescribed audit methodology where an amount is calculated for 

computing a loss on a sale based on the taxable portion of loss per records.  According to when there is a 
repossession, a bad debt deduction is allowable only to the extent that the retailer sustains a net loss of 
gross receipts upon which tax has been paid.  This will be when the amount of all payments and credits 
allocated to the purchase price of the merchandise, including the wholesale value of the repossessed 
article, is less than that price.  If the pro rata method is used to apply payments, a retailer incurs an 
allowable bad debt deduction if the wholesale value of the repossessed merchandise is less than the net 
contract balance (after excluding unearned insurance and finance charges) at the date of repossession.  
(Cal. Code Regs., tit. 18, § 1642(f)(2).) 
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Appellant contends that respondent’s methodology in determining the bad debt 

deduction was flawed because respondent erroneously applied all payments received from the 

customer towards the taxable sales portion, whereas payments received should have been 

applied to interest and other fees and penalties as calculated by appellant, thus yielding a 

higher amount of credit.  In support of its contention, appellant provided a sample contract it 

allegedly uses for all sales and a document showing a sample of how it allegedly applied 

payments received from its customers. 

Here, as discussed above, to determine whether appellant was entitled to a deduction 

for unclaimed bad debts during the liability period, respondent calculated a percentage of bad 

debt allowance for each of appellant’s car dealerships based on the 1Q15 test period.  The 

sample contract appellant provided on appeal is insufficient to show that respondent applied a 

flawed methodology, as appellant has not provided supporting documentation relating to the any 

of the specific transactions that were the subject of the test period. 

Therefore, appellant has failed to prove that further adjustments are warranted to the 

unclaimed bad debt deduction. 

Issue 2:  Whether the 40 percent penalty was properly imposed, and if so, whether relief of the 

penalty is warranted. 

Any person who knowingly collects sales tax reimbursement and fails to timely remit it to 

the state is liable for a penalty of 40 percent of the amount not timely remitted if the failure to 

remit exceeds certain thresholds.  (R&TC, § 6597(a)(1).)  The penalty does not apply if the 

person’s liability for unremitted sales tax reimbursement averages one thousand dollars 

($1,000) or less per month or does not exceed 5 percent of the total amount of tax liability for 

which the sales tax reimbursement was collected for the period in which tax was due, whichever 

is greater. (R&TC, § 6597(a)(2)(A).)13  In order for OTA to sustain respondent’s imposition of the 

40 percent penalty, respondent must establish that:  (1) appellant knowingly collected sales tax 

reimbursement from its customer(s); (2) appellant failed to timely remit the sales tax 

reimbursement; and 3) the amount of sales tax reimbursement collected but not remitted 

exceeds the applicable threshold.  (R&TC, § 6597(a)(1)-(2).)  The applicable standard of proof 

is by a preponderance of the evidence.  (Appeal of ISIF Madfish, Inc., 2019-OTA-292P.)  The 

law provides for relief of the 40 percent penalty if the appellant establishes that its actions were 

due to a reasonable cause or circumstances beyond the appellant’s control and occurred 

 
13 Unrelated to this appeal, these threshold numbers were changed for determinations made after 

January 1, 2025, by Senate Bill 1528 (Stats. 2024, ch. 499.) 
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notwithstanding the appellant’s exercise of ordinary care and the absence of their willful neglect.  

(R&TC, § 6597(a)(2)(B).) 

Here, appellant’s sales detail reports, POS reports, and deal jackets, all reflected that 

appellant collected $1,108,094 in sales tax reimbursement during the liability period, and that 

appellant only remitted $551,856 of the collected sales tax reimbursement.  Thus, OTA finds 

that appellant knew it collected sales tax reimbursement and failed to remit it.  Moreover, the 

unremitted sales tax reimbursement of $556,238 for the liability period averaged $15,451 per 

month and is approximately 50.20 percent (rounded) of the $1,108,094 that appellant recorded 

it collected.  Thus, OTA finds that the threshold for R&TC section 6597 has been met.  Based 

on the foregoing, OTA finds that that the 40 percent penalty was properly imposed. 

Appellant contends that respondent erroneously imposed the 40 percent penalty for 

failing to timely remit the sales tax reimbursement it collected under R&TC section 6597.  

Specifically, appellant argues the “knowingly” component of that section also applies to the 

failure to remit the collected sales tax reimbursement, not just the collection of said tax.  For this 

reason, appellant contends that the penalty should be deleted because it did not knowingly fail 

to remit the sales tax it collected. 

Appellant is mistaken.  There is no knowledge requirement concerning whether 

appellant knew it failed to remit the collected sales tax reimbursement.  Rather, as relevant 

here, R&TC section 6597 only requires that appellant knowingly collected the sales tax 

reimbursement and then failed to timely remit it to respondent.  Appellant knowingly collected 

sales tax reimbursement during the liability period; it failed to timely remit the collected sales tax 

reimbursement; and the amount of sales tax reimbursement collected and not remitted exceeds 

the requisite threshold.  Therefore, we find appellant’s argument unpersuasive. 

Appellant also argues that the R&TC section 6597 title includes the word fraud and 

contends that this is evidence of legislative intent to penalize only fraudulent conduct.  Thus, 

appellant contends, the penalty should apply only in cases of willful misconduct or fraud which 

does not apply here.  However, R&TC section 6597, as enacted, addresses the timely 

remittance of collected tax and does not, in its title or text, use the word fraud or require a 

finding of fraud.  The penalty is triggered by the failure to timely remit collected reimbursement 

unless statutory relief is established.  Imposition of the penalty does not require a showing of 

fraud or intent to evade the payment of tax.  (Appeal of Finnish Line Motorsports, Inc., 

2019-OTA-138P.)  OTA thus declines to read such a requirement into the statute and therefore 

finds appellant’s argument unpersuasive. 
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R&TC section 6597(a)(2)(B) provides that if a person's failure to make a timely 

remittance of sales tax reimbursement or use tax is due to a reasonable cause or circumstances 

beyond the person's control, and occurred notwithstanding the exercise of ordinary care and the 

absence of willful neglect, the person may be relieved of the 40 percent penalty.  (See, e.g., 

Ashlan Park Center LLC v. Crow (2015) 233 Cal. App.4th 1274, 1283 (Ashlan Park).)14 

Appellant argues that its failure to timely remit the reimbursement was due to reasonable 

cause, i.e., from a tax professional’s miscalculation of the bad debt deduction, and not willful 

neglect.  Furthermore, appellant argues that in the absence of precedent interpreting 

“reasonable cause” under R&TC section 6597, that the precedent established under federal law, 

section 6664 of the Internal Revenue Code (IRC), should provide guidance here. 

Appellant contends that while R&TC section 6597(b) lists six examples of what may 

constitute reasonable cause, this list is not exhaustive.  Appellant argues that it is unclear what 

other scenarios may constitute reasonable cause because there is sparse state law precedent 

on point.  In addition, appellant contends that because the reasonable cause exception to the 

tax penalties is ubiquitous in federal law, most of which predate R&TC section 6597, it is fair to 

assume that the legislature meant to adopt the federal principles of the reasonable cause 

exception to the sales tax related penalty.  In other words, appellant argues that the state tax 

penalty and “reasonable cause” exception to it are identical to and fashioned on the verbiage 

used in federal law, its interpretation should be similarly identical. 

  

 
14 At issue in Ashlan Park, supra, was R&TC section 4985.2, which in relevant part provides that 

a penalty resulting from a failure to make a timely property tax payment may be canceled if the failure “is 
due to reasonable cause and circumstances beyond the taxpayer’s control, and occurred notwithstanding 
the exercise of ordinary care in the absence of willful neglect . . . ..”  This language in R&TC 
section 4985.2 is essentially identical to R&TC section 6597(a)(2)(B).  The court in Ashlan Park held that 
the statute:  “was intended to provide relief from delinquency penalties to a taxpayer who was prevented 
by outside forces, beyond its control, from making its tax payment to the tax collector before the 
delinquency date.  Such outside forces might include the sudden hospitalization of the taxpayer, who was 
thereby prevented from carrying on his normal business activities, or an earthquake or other natural 
disaster that disrupted mail and electronic delivery systems, temporarily preventing delivery of the 
payment.  The statute might also apply where, through the fraud or other wrongdoing of a third party, 
there was uncertainty about who owned the real property and was liable for payment of the property 
taxes.  We conclude the statute was not intended as a broad-ranging remedy for a particular taxpayer’s 
adverse financial situation or for a general economic recession.”  (Ashlan Park, supra, at p. 1283 [italics 
added].) 
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Appellant goes on to argue that: Treasury Regulation section 1.6664-4 elaborates on the 

definition of reasonable cause.  It provides, in pertinent part, as follows:   

In general.  The determination of whether a taxpayer acted with reasonable 
cause and in good faith is made on a case-by-case basis, taking into account all 
pertinent facts and circumstances.  Generally, the most important factor is the 
extent of the taxpayer’s effort to assess the taxpayer’s proper tax liability.  
Circumstances that may indicate reasonable cause and good faith include an 
honest misunderstanding of fact or law that is reasonable in light of all of the 
facts and circumstances, including the experience, knowledge, and education of 
the taxpayer. 

 
(Treas. Reg. § 1.6664-4 [emphasis added].) 

The U.S. Supreme Court has held that “reasonable cause” may be established when a 

taxpayer shows reasonable reliance on the advice of an accountant or attorney that it was 

unnecessary to file a return, even when such advice turns out to be mistaken.  (U.S. v. Boyle 

(1985) 469 U.S. 241, 250 (Boyle).)15  California follows Boyle in that a taxpayer's reliance on a 

tax professional must involve reliance on substantive tax advice and not on simple clerical 

duties.  (Appeal of Mauritzson, 2021-OTA-198P.)  However, in Boyle, the U.S. Supreme Court 

also held that a taxpayer’s duty to meet statutory deadlines for filing returns is a personal, 

nondelegable duty, and reliance on an agent does not necessarily excuse late compliance.  

Although Boyle is concerned with a failure-to-file penalty, the same principle applies to the 

40 percent penalty at issue here: reliance on a tax professional does not necessarily, by itself, 

constitute reasonable cause and circumstances beyond the person’s control. 

Although OTA recognizes that bad debt deduction calculations for repossessed vehicles 

can be complex, involving numerous data points and technical distinctions, the fundamental 

obligation under California law is for taxpayers to timely remit sales tax reimbursement collected 

from customers.  That obligation arises at the time of sale and does not turn on subsequent 

adjustments.  Bad debts may later affect reported liability as a deduction when ultimately written 

off for income tax purposes, but the responsibility to remit remains clear and ongoing and is 

nondelegable. 

  

 
15 OTA notes that Treasury Regulation section 1.6664-4 involves the accuracy-related penalty 

under IRC section 6662 and explains abatement of the penalty if reasonable cause and good faith is 
shown.  The penalty discussed in Boyle is the late filing penalty, which may be abated if reasonable 
cause and no willful neglect is shown, pursuant to IRC section 6651.  Therefore, while abatement may be 
found if there is reliance on a tax professional under certain circumstances for both penalties, the 
standard for finding abatement differs for both penalties. 

Docusign Envelope ID: 58EE3689-3A65-4C6D-860B-2ED9E0CA697D 2026-OTA-305 
Nonprecedential 



 
 

Appeal of M Auto Center West 12 

Moreover, the standard for penalty relief requires that appellant provides a non-negligent 

reason for its failure to timely remit sales tax reimbursement it collected.  (See Appeal of Finnish 

Line Motorsports, Inc., supra.)  Complexity in applying deductions does not relieve appellant’s 

primary statutory duty to remit reimbursement, or offset the tax reimbursement that has 

otherwise been collected, nor does it provide a non-negligent reason for failure to remit, 

especially given that appellant has been in the used vehicle sales business for over 20 years 

and has previously been audited three times.  In addition, considering the amount of the 

unreported liability exceeds the bad debt by millions of dollars in measure, OTA finds that 

appellant could not have reasonably believed it would offset the tax liability.  Based on the 

foregoing, OTA concludes that relief of the penalty is not warranted. 

HOLDINGS 

1. No additional adjustments to the audited taxable measure are warranted. 

2. The 40 percent penalty was properly imposed, and relief of the penalty is not warranted. 

DISPOSITION 

Respondent’s action reducing the deficiency measure to $2,241,858 (due to an increase 

in appellant’s bad debt deduction to $4,459,582, and a new deduction for tax-paid purchases of 

motor vehicle fuel resold in the amount of $30,888), with a corresponding reduction to the 

40 percent penalty, but otherwise denying the administrative protest, is sustained. 

 

 
 

     
Natasha Ralston 
Administrative Law Judge 

 

We concur: 
 
 
            
Suzanne B. Brown     Josh Lambert 
Administrative Law Judge    Administrative Law Judge 
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