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OPINION
Representing the Parties:
For Appellant: Max Williams, Controller
For Respondent: Kevin B. Smith, Attorney

K. LONG, Administrative Law Judge: Pursuant to Revenue and Taxation Code (R&TC)
sections 6561 and 6901, Semper Solaris Construction Inc. (appellant) appeals a decision issued
by the California Department of Tax and Fee Administration (respondent) denying appellant’s
protective claim for refund*! and petition for redetermination of an October 26, 2023 Notice of
Determination (NOD) for tax of $986,929, plus applicable interest, for the period
October 1, 2018, through September 30, 2021 (liability period).? The NOD was based on an
audit that determined a deficiency consisting of unreported purchases subject to use tax
measured by $11,101,526.

After issuing the decision, respondent allowed an adjustment of $282,863 for purchase
discounts paid to appellant by manufacturers or vendors.® A reaudit to make that adjustment
reduced the measure to $8,393,903 and the tax to $704,066.

! Claims for refund to protect a taxpayer’s right to a refund or credit for overpayments discovered
(or that may be discovered) during an audit or appeal are frequently referred to as protective claims for
refund.

2 The NOD was timely for the period July 1, 2020, through September 30, 2021, because it was
issued within three years of the end of the month following each quarter within that period. (See R&TC,
8§ 6487(a).) The NOD was also timely as to the period October 1, 2018, through June 30, 2020, because
appellant signed waivers that allowed respondent until October 31, 2023, to issue an NOD for the
quarters within that period. (See R&TC, 88 6487(a), 6488.)

3 Respondent allowed the discounts on the condition that they were not already included in the
accounts payable ledger from which respondent extracted data to calculate appellant’s purchases during
the liability period.
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Appellant waived the right to an oral hearing and submitted the matter to the Office of
Tax Appeals (OTA) on the written record pursuant to California Code of Regulations, title 18,
(Regulation) section 30209(a).

ISSUE

Are adjustments to the taxable measure warranted?

FACTUAL FINDINGS

1. Appellant is a California corporation engaged in business in California as a construction
contractor that furnishes and installs residential solar energy systems on a lump-sum
basis. Appellant did not make over-the-counter sales or otherwise sell solar power
systems or the materials required for the installation of such systems.

2. Appellant purchased some supplies tax paid from a retailer, but it purchased most

fixtures and supplies without paying sales or use tax (ex-tax).

Respondent conducted a routine sales and use tax audit of appellant.

For the liability period, appellant reported total and taxable sales of $142,251,670.

Respondent calculated the taxable measure using a cost accountability test.*

o 0k~ w

Using appellant’s ledgers, respondent calculated total purchases for each year or partial
year at issue, added beginning inventory, and subtracted ending inventory to calculate
total purchase costs for that period.®> Respondent then deducted the cost of tax-paid
purchases. From that remainder, respondent deducted reported amounts to calculate
the cost of unreported purchases of solar fixtures and materials subject to use tax
totaling $11,101,526.

7. Appellant filed a protective claim for refund for $1.00 or more for the liability period,
dated October 12, 2022.

On October 26, 2023, respondent issued the NOD to appellant.

On November 20, 2023, appellant filed a petition for redetermination disputing the

liability.

4 As discussed in more detail below, respondent typically uses a cost accountability test to
determine whether a construction contractor has properly accounted for tax due on the contractor’s use of
materials acquired ex-tax.

5 According to the audit working papers, appellant’'s general ledger liabilities accounted for all
fixtures and materials as “materials.” Therefore, respondent requested and obtained from appellant the
beginning inventory for September 2018 and ending inventories for 2018, 2019, 2020, and the third
quarter of 2021 (3Q21). Respondent adjusted the ending inventory for 3Q21 by fixture inventory
measuring $7,597,329, but asserted tax on ending materials inventory for that quarter because tax was
due on materials at the time of purchase.
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10. On December 16, 2024, respondent issued its decision denying the petition for
redetermination and protective claim for refund.

11. Appellant filed its timely appeal to OTA.

12. While this appeal has been pending, respondent conducted the reaudit to allow the
$282,863 adjustment for purchase discounts allowed by manufacturers or vendors.
Respondent completed the reaudit on May 8, 2025, and based thereon respondent now
concedes the $282,863 adjustment.

DISCUSSION

California imposes sales tax on a retailer’s retail sales of tangible personal property
(TPP) sold in this state measured by the retailer’s gross receipts, unless the sale is specifically
exempt or excluded from taxation by statute. (R&TC, 88 6012, 6051.) For the purpose of the
proper administration of the Sales and Use Tax Law and to prevent the evasion of the sales tax,
the law presumes that all gross receipts are subject to tax until the contrary is established.
(R&TC, §6091.) Itis the retailer’s responsibility to maintain complete and accurate records to
support reported amounts and to make them available for examination. (R&TC, 88 7053, 7054;
Cal. Code Regs., tit. 18, § 1698(b)(1).) When sales tax does not apply, use tax applies to the
storage, use, or other consumption of TPP purchased from any retailer for storage, use, or other
consumption in this state, measured by the sales price, unless that use is specifically exempted
or excluded by statute. (Rev. & Tax. Code, 88 6201, 6401.)

Regulation section 1521(a)(2) provides that a “construction contractor” is any person
who, for itself, in conjunction with, or by or through others, agrees to perform and does perform
a construction contract. A “construction contract” is a contract to erect, construct, alter, or repair
any building or other structure or other improvement on or to real property. (Cal. Code Regs.,
tit. 18, 8§ 1521(a)(1).)

In general, construction contractors are consumers of the materials they furnish and
install when they perform construction contracts, and either sales tax or use tax applies to the
sale of materials to, or the use of materials by, the construction contractor. (Cal. Code Regs.,
tit. 18, § 1521(b)(2)(A)1.) “Materials” includes “construction materials and components, and
other TPP incorporated into, attached to, or affixed to real property by contractors in the
performance of a construction contract and which, when combined with other TPP, loses its
identity to become an integral and inseparable part of the real property.” (Cal. Code Regs.,
tit. 18, § 1521(a)(4).) A list of examples includes builder's hardware, conduit, electrical wiring

and connections, and piping, valves, and pipe fittings. (Cal. Code Regs., tit. 18, § 1521,
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Appendix A.) While contractors holding valid seller's permits may purchase fixtures for resale
by issuing resale certificates to their suppliers, they may not purchase materials for resale
unless they are also in the business of selling materials. (Cal. Code Regs., tit. 18,

§ 1521(b)(6)(A).)

Regulation section 1521(c)(13) specifically addresses solar energy systems. It provides
that a contract to furnish and install a solar energy system is a construction contract that
involves furnishing and installing fixtures and material. Generally, solar panels or modules are
considered materials only “when they function in the same manner as other materials such as
roofing, windows, or walls and are incorporated into, attached to, or affixed to real property and,
as such, lose their identity to become an integral and inseparable part of the real property” (Cal.
Code Regs., tit. 18, § 1521(c)(13)(A)). Other components that are considered materials include
wiring, wiring harnesses, strapping, piping, and mounting systems (including rack framing
brackets that are installed on roofs). (lbid.) However, when solar panels or modules are
“accessory to a building . . . and do not lose their identity as accessories when installed,” they
are considered fixtures. (Cal. Code Regs., tit. 18, 8§ 1521(c)(13)(B).) The same is true of
terminal boxes, DC and AC disconnect boxes, inverters, transformers, batteries, and pumps.
(Ibid.)

If respondent is not satisfied with the amount of tax reported by the taxpayer, respondent
may determine the amount required to be paid on the basis of any information which is in its
possession or may come into its possession. (R&TC, 88 6481, 6511.) When a taxpayer
appeals a determination, respondent has a minimal, initial burden of showing that its
determination was reasonable and rational. (Appeal of Talavera, 2020-OTA-022P.) If
respondent carries that initial burden, the burden of proof shifts to the taxpayer to establish that
a result differing from respondent’s determination is warranted. (lbid.) Unsupported assertions
are not sufficient to satisfy a taxpayer’s burden of proof. (lbid.)

Appellant argued in its petition for redetermination that purchase discounts that appellant
received from vendors or manufacturers were incorrectly included in the taxable measure. It
also argued that respondent misclassified conduits, wires, clamps, harnesses, piping, and other
TPP used to connect the components of the solar energy systems as materials. Appellant
contends that such items should be considered fixtures, and that fixtures, including such
attachments, are not considered used by the contractor until they are withdrawn from inventory.
Appellant asserts that the misclassification caused respondent to include in the taxable measure

inventory that was not yet subject to use tax.
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During this appeal to OTA, respondent agreed in its opening brief that “certain volume
rebates” were incorrectly included in the taxable measure, and respondent represented to
appellant and OTA that it had conducted a reaudit to remove those.® The reaudit working
papers show a reduction of $2,708,433 to the taxable measure, to $8,393,903, with a resulting
reduction to the determined tax to $704,066. Appellant has not addressed this adjustment,
which appears to have been done correctly. Based on a review of the audit working papers,
OTA finds that respondent correctly calculated the adjustment for purchase discounts.
Appellant has not shown that it is entitled to a larger adjustment on this basis. Therefore, OTA
finds that appellant is entitled to the adjustment conceded by respondent.

As relevant here, respondent’s Audit Manual prescribes a material accountability test to
determine whether a construction contractor, who acquires fixtures and materials ex-tax, has
paid all taxes due in connection with its purchase and use of fixtures and materials.” (See
respondent’s Audit Manual, Chapter 12, Exhibit 5.) OTA finds that the use of that test in this
instance was reasonably calculated to determine tax due. OTA has reviewed the audit working
papers, and it appears that respondent correctly used reliable information obtained from
appellant to perform the material accountability test and that the audit determination was
reasonable. Consequently, the burden of proof shifts to appellant, who must establish that a
result differing from the audit result is warranted.

Appellant’s argument that respondent misidentified conduits, wires, clamps, harnesses,
piping, and other TPP used to connect the components of the solar energy systems as
materials is not persuasive. The TPP described by appellant is identical or similar to the type of
TPP described in Regulation section 1521(c)(13)(A) as materials. Respondent’s classification is
also consistent with Appendix A to Regulation section 1521, which states that builder’s
hardware, conduit, electrical wiring and connections, and piping, valves, and pipe fittings are all
considered materials. Nothing in the evidence proves otherwise. On this basis, OTA finds that
respondent correctly classified the TPP at issue.

Finally, while it is possible that respondent included some fixtures in the taxable

measure for a given quarter before those fixtures were withdrawn from inventory for use, it

6 Volume-based discounts are generally excludible from gross receipts. (See Cal. Code Regs.,
tit. 18, § 1671.1(b)(2).)

" Respondent’s Audit Manual, which generally describes respondent’s audit policies and
procedures, does not constitute legal authority. Nevertheless, it can be a useful resource to which OTA
may look for assistance interpreting, or determining the weight to be given to, audit findings. (See
Yamaha Corp. of Am. v. State Bd. of Equalization (1998) 19 Cal. 4th 1, 25; Appeal of Micelle
Laboratories, Inc., 2020-OTA-290P.)
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seems likely that tax for sales of the fixtures included in the calculation would have been due for
the liability period regardless, given respondent’s exclusion of ending fixture inventory (from the
final three quarters) from the calculation. In any event, appellant has not provided evidence to
prove that it is entitled to an adjustment on this basis; and, on that basis, OTA finds that no
adjustment on this basis is warranted.

On the basis of the above, OTA finds that appellant has not proven its entitlement to
adjustments beyond those conceded by respondent as described above.

HOLDING

Appellant is entitled to a $2,708,433 reduction to the taxable measure, from $11,101,526
to $8,393,903, with a resulting reduction to the determined tax from $986,929 to $704,066.

DISPOSITION

Respondent’s action denying the petition for redetermination is partially reversed to
require a $2,708,433 reduction to the taxable measure as conceded by respondent in its
May 8, 2025 reaudit report, but in all other respects respondent’s action denying the petition for

redetermination and protective claim for refund is sustained.

Docusiéned by:
EDCé38A6E)D803E442...

Keith T. Long
Administrative Law Judge

We concur:
Signed by: DocuSigned by:
Yim Whitasn Sheriene Anne Ridemans
4E8E740EDB984CD... 67F043D83EF547C...
Kim Wilson Sheriene Anne Ridenour
Hearing Officer Administrative Law Judge
Date Issued: 3/25/2026
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