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 K. LONG, Administrative Law Judge:  On November 13, 2025, the Office of Tax Appeals 

(OTA) issued an Opinion sustaining a decision issued by respondent California Department of 

Tax and Fee Administration (CDTFA).1  CDTFA’s decision denied, in part, a petition for 

redetermination filed by T. Kim, dba D&K Milk Palace (appellant) of a Notice of Determination 

(NOD) dated April 11, 2022.  The NOD is for $250,713 in tax, plus applicable interest, and a 

negligence penalty of $25,071.26 for the period January 1, 2018, through December 31, 2020 

(liability period).  In its decision, CDTFA ordered a reaudit, which reduced the measure of 

unreported taxable minimart sales by $1,048,973, from $2,573,896 to $1,524,923.  This reduced 

the proposed assessment of tax to $151,062 and reduced the negligence penalty to $15,106.15.  

 On December 16, 2025, appellant timely petitioned for a rehearing with OTA asserting 

the following:  (1) there were irregularities in the proceedings that prevented fair consideration of 

the appeal; (2) the Opinion is supported by insufficient evidence; and (3) the Opinion is contrary 

to law.  OTA concludes that the grounds set forth in this petition do not constitute a basis for 

granting a new hearing. 

 OTA will grant a rehearing where one of the following grounds for a rehearing exists and 

materially affects the substantial rights of the party seeking a rehearing:  (1) an irregularity in the 

appeal proceedings which occurred prior to issuance of the Opinion and prevented fair 

 
1 Sales and use taxes were formerly administered by the State Board of Equalization (board).  In 

2017, functions of the board relevant to this case were transferred to CDTFA.  (Gov. Code, § 15570.22.)  
For ease of reference, when this Opinion refers to events that occurred before July 1, 2017, “CDTFA” 
shall refer to the board. 
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consideration of the appeal; (2) an accident or surprise, occurring during the appeal 

proceedings and prior to the issuance of the Opinion, which ordinary caution could not have 

prevented; (3) newly discovered evidence, material to the appeal, which the party could not 

have reasonably discovered and provided prior to issuance of the Opinion; (4) insufficient 

evidence to justify the Opinion; (5) the Opinion is contrary to law; or (6) an error in law in the 

OTA appeals hearing or proceeding.  (Cal. Code Regs., tit. 18, § 30604(a)(1)-(6).) 

Irregularity in the Proceeding 

 When an appellant asserts that there was an irregularity in the proceeding, OTA must 

determine whether the appellant has established that there was an irregularity in the appeal 

proceeding which occurred prior to issuance of the Opinion and prevented fair consideration of 

the appeal.  (Cal. Code Regs., tit. 18, § 30604(a)(1).)  An irregularity in the proceeding 

warranting a rehearing generally includes any departure from the due and orderly method of 

conducting the appeal proceedings by which the substantial rights of a party have been 

materially affected.  (Appeal of Graham and Smith, 2018-OTA-154P.)  Courts have found that 

an irregularity in a proceeding is any act:  (1) that violates the right of a party to a fair trial, and 

(2) from which a party cannot fully present by exceptions taken during the trial.  (Appeal of 

Mather, 2024-OTA-378P.)  An overt act of the trial court or adverse party, violative of the right to 

a fair and impartial trial, may be regarded as an irregularity.  (Ibid.)  Examples of irregularities 

include the absence of a judge from the courtroom during a portion of the trial, and a judge 

threatening to prejudge testimony unless a witness is withdrawn.  (Ibid.) 

 On petition for rehearing, appellant argues that OTA discounted the value of customer 

affidavits and a CPA declaration because the declarants did not testify at the oral hearing.  

Appellant argues that by dismissing competent evidence that may be used in lieu of live 

testimony, OTA committed an irregularity that prevented full and fair consideration of the appeal. 

 Regardless of whether an oral hearing is requested, parties may submit declarations and 

affidavits of persons for consideration as evidence.  (Cal. Code Regs. tit. 18, § 30214(b).) 

Declarations and affidavits shall be signed under penalty of perjury by the person making it and 

shall contain the following statement, or a substantially similar statement, above the declarant’s 

or affiant’s signature:  “I declare under penalty of perjury under the laws of the State of 

California [or the jurisdiction where executed] that the foregoing is true and correct, and this 

declaration was executed at [insert city, state] on [insert date].”  (Cal. Code Regs. tit. 18, 

§ 30214(b)(4).) 
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During this appeal, OTA considered several witness affidavits.  These affidavits were 

included as exhibits to CDTFA’s Appeals Bureau decision and not presented as separate 

evidence.  However, there was no dispute with respect to the affidavits’ validity, and there was 

no objection to the affidavits’ inclusion in this appeal.  In the Opinion, OTA explicitly discussed 

the contents of the affidavits and considered their credibility and what evidentiary weight to 

confer on them.  However, OTA gave little weight to these affidavits.  While OTA stated in the 

Opinion that none of the declarants testified at the oral hearing and that “testimony from just one 

of the customers who signed an affidavit might have been sufficient,” this was not the reason 

OTA decided not to rely on the affidavits.  Rather, this statement in the Opinion was an 

explanation that the presence of a witness may have been sufficient to answer the myriad 

questions OTA had about the affidavits.   

Indeed, OTA provided several reasons that appellant’s affidavits were inadequate.  For 

example, the affidavits made no reference to the liability period.  Additionally, there was little (or 

no) information about how the declarants came to execute the affidavits, the declarant’s 

personal knowledge of the issue, or the specific recollections upon which the affidavits were 

based.  As an example, OTA pointed out that all of the affidavits refer to “sales tax included” 

pricing without any further explanation, and there is no explanation of how a beer purchaser 

concluded that sales tax reimbursement was included in the sales price based on signage that 

simply stated, “out the door.”  Similarly, OTA’s Opinion did not give any weight to appellant’s 

CPA declaration because the declaration did not discuss whether sales tax reimbursement was 

included in the sales price of merchandise sold.  Instead, the declaration discusses forms 

related to appellant’s purchase and sale of tobacco products.  Appellant’s disagreement with the 

weight given to these affidavits does not constitute an irregularity in the appeals proceeding.  

Insufficient Evidence to Justify the Opinion 

To find that there is insufficient evidence to justify the Opinion, the OTA panel 

considering the petition for rehearing must find that, after weighing the evidence in the record, 

including reasonable inferences based on that evidence, the Opinion clearly should have 

reached a different result.  (Appeals of Swat-Fame Inc., et al., 2020-OTA-045P.) 

Appellant argues that there is insufficient evidence to justify the Opinion because OTA 

allegedly misinterpreted and mischaracterized witness testimony.  Appellant argues that OTA 

improperly weighed the witness testimony and affidavits by only relying on the unverified and 

unsupported assertions of CDTFA’s auditor. 
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In the Opinion, OTA discussed the following statements contained in appellant’s 

witness’s testimony:  that she had been a customer for 10 plus years; that the business had 

signage stating “sales tax included” on cigarettes and beer;  that the signage had been there 

during 2021 and 2022 and “for years, since I remember;” that the signage was included under 

windows and under product shelves; and that such signage was also posted under other 

products such as milk.  Appellant asserts that the witness testimony was “broad, historical, and 

consistent,” and that references to 2021 and 2022 were intended to impeach the auditor rather 

than limit the testimony to those periods.  Appellant also argues that OTA failed to take the 

combined strength of the witness testimony, affidavits, and photographic evidence into account. 

Here, OTA finds that there was sufficient reason to doubt the accuracy of the witness 

testimony.  As discussed in the Opinion, the witness provided zero testimony specific to the 

liability period, the witness provided incorrect responses when asked about the language on 

“sales tax included” notices, and the witness testified that “sales tax included” notices were 

posted in relation to nontaxable items.  Additionally, OTA found that there was no evidence to 

show when, by whom, or under what circumstances the evidentiary photographs were taken. 

On the other hand, the record show that CDTFA’s auditor made two unannounced visits 

to the business, which were contemporaneously documented in the audit work papers.  

According to its notes, CDTFA purchased taxable and nontaxable items including cigarettes, 

carbonated drinks, beer, and water.  CDTFA noted that the receipts from those purchases do 

not include a line for sales tax reimbursement collected and describes taxable carbonated 

beverages as “Groc[ery] No Tax.”  A photograph of the receipts corroborates the auditor’s 

contemporaneous documentation.2  Thus, while appellant’s evidence contradicts CDTFA’s 

contemporaneous notes and photographs, appellant has not shown that the panel clearly 

should have reached a different decision. 

Contrary to Law 

 The “contrary to law” standard of review shall involve a review of the Opinion for 

consistency with the law.  (Cal. Code Regs., tit. 18, § 30604(b).)  To find that the Opinion is 

against (or contrary to) law, OTA must determine whether the opinion is “unsupported by any 

substantial evidence.”  (Appeals of Swat-Fame, Inc. et al., 2020-OTA-045P.)  This requires a 

review of the Opinion to indulge “in all legitimate and reasonable inferences” to uphold the 

Opinion.  (Ibid.)  The relevant question is not over the quality or nature of the reasoning behind 

 
2 Appellant asserts that CDTFA did not provide any photographic evidence.  However, 

photographs of the items purchased, and their receipts, were attached to CDTFA’s Appeals Bureau 
decision. 
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the Opinion, but whether the Opinion can or cannot be valid according to the law.  (Ibid., citing 

Appeal of NASSCO Holdings, Inc. (2010-SBE-001) 2010 WL 5626976.)  In this review, OTA 

considers the evidence in the light most favorable to the prevailing party (here, CDTFA).  (Ibid.) 

 On petition for rehearing, appellant reiterates his arguments that the evidence was not 

appropriately considered.  As discussed in detail above, OTA considered appellant’s evidence 

and found that that, for various reasons, it lacked credibility or otherwise was not entitled to 

significant weight due to conflicts and inconsistencies with other credible evidence.  Appellant’s 

disagreement with OTA’s conclusion does not require a finding that the Opinion is contrary to 

law. 

Appellant also argues that OTA failed to apply Revenue and Taxation Code (R&TC) 

section 7083 (relating to the Taxpayer’s Bill of Rights).  Appellant alleges that CDTFA 

committed several instances of misconduct and that OTA failed to address these issues.  

However, as discussed in the Opinion, R&TC section 7083 establishes the Taxpayers’ Rights 

Advocate office, and that office is responsible for addressing misconduct.  There is nothing in 

the law that allows OTA to hear these types of disputes.  (See Cal. Code Regs, tit. 18, 

§ 30104(e).)  Accordingly, appellant has failed to show that a rehearing is warranted.  

Appellant’s petition for rehearing is denied. 

 

 
 

     
Keith T. Long 
Administrative Law Judge 

 

We concur:  
 
 
            
Suzanne B. Brown     Steven Kim 
Administrative Law Judge    Administrative Law Judge 
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