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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 5

Cerritos, California; Tuesday, May 12, 2026

9:30 a.m.

JUDGE LONG:  Good morning.  We're opening the 

record in the Appeal of Ramos, OTA Case No. 241218173.  

This matter is being held before the Office of Tax 

Appeals.  Today's date is May 12, 2026, and the time is 

approximately 9:30 a.m.  This hearing is being convened in 

Cerritos, California.  

Today's hearing is being heard by a three-member 

panel.  My name is Keith Long, and I will be the lead 

Administrative Law Judge.  Judge Teresa Stanley and 

Judge Steven Kim are the other members of this tax appeals 

panel.  All three panel members will meet after the 

hearing and produce a written decision as equal 

participants.  Although the lead judge will conduct the 

hearing, any judge on this panel may ask questions or 

otherwise participate to ensure that we have all the 

information needed to decide this appeal.  

As a reminder, the Office of Tax Appeals is not a 

Tax Court.  It is an independent appeals body.  The panel 

does not engage in ex parte communications with either 

party.  OTA will issue an opinion based on the parties' 

arguments, the admitted evidence, and the relevant law.

Also present today is a hearing reporter, 
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 6

Ms. Alonzo, who is reporting this hearing verbatim.  To 

ensure we have an accurate record, we ask that everyone 

speaks one at a time and does not speak over each other.  

Also, speak clearly and loudly.  When needed, Ms. Alonzo 

will stop the hearing process and ask for clarification.  

After the hearing, Ms. Alonzo will produce the official 

hearing transcript, which will be available on the Office 

of Tax Appeals website.  

Before we introduce our ourselves, I just wanted 

to note on the microphones, please make sure that you pull 

the microphone close to you and there should be a green 

light when it is on noting that you can speak.  Please 

make sure that when you're done -- or noting that it's 

picking up your voice.  When you're done speaking, please 

turn your microphone off so that there's no feedback or 

echoing.  Thank you.  

For the record, will the parties please state 

their names and who they represent, starting with the 

representatives for CDTFA.  

MR. SAMARAWICKREMA:  Nalan Samarawickrema, 

hearing representative for CDTFA. 

MR. PARKER:  Jason Parker, Chief of Headquarters 

Operations Bureau with CDTFA. 

MR. BROOKS:  Christopher Brooks, attorney for 

CDTFA. 
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 7

JUDGE LONG:  Thank you.  

And for appellant. 

MR. SWIFT:  Joseph Swift, Jr., representative for 

Robert Ramos. 

MR. RAMOS:  Robert Ramos.  

JUDGE LONG:  Thank you.  

The issues to be decided in this appeal are 

whether further reductions to the audited taxable measure 

are warranted.  

At the prehearing conference, Appellant indicated 

that he would like to give testimony.  As a reminder, 

witness testimony is not required.  However, testimony 

given under oath may be considered as evidence whereas, 

any other presentation is considered only as argument.  

Additionally, witnesses are subject to cross-examination, 

meaning that if you give testimony, CDTFA may ask 

questions of you.  However, CDTFA is not giving testimony 

today, and you will not be afforded the opportunity to ask 

questions of CDTFA.  

Mr. Ramos, can you please confirm whether you'll 

be testifying?  

MR. RAMOS:  Yes, I will. 

JUDGE LONG:  Thank you.  Can you raise your right 

hand.  

///
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 8

R. RAMOS, 

produced as a witness, and having been first duly sworn by 

the Administrative Law Judge, was examined, and testified 

as follows: 

JUDGE LONG:  Thank you.  

Moving onto exhibits.  At the prehearing 

conference, CDTFA Exhibits A through H were discussed.  At 

that time, Appellant raised no objections, and CDTFA's 

exhibits are admitted.  

(Department's Exhibits A-H were received into 

evidence by the Administrative Law Judge.) 

JUDGE LONG:  On April 27th, Appellant submitted 

an exhibit index identifying Exhibits 1 through 8.  They 

include:

One, CDTFA notices;

Two, sales tax returns;

Three, 2019, 2020, 2021, 2022 schedule C; 

Four, cost of goods sold compilation; 

Five, sales COGS gross profit calculations; 

Six, report of field audit, July 14, 2016; 

Seven, opened versus closed days compilation; and

Eight, Department's exhibits listing A through H. 

Now, Exhibit 8, because CDTFA exhibits are 

already admitted into the record, I'm not going to admit 
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 9

Exhibit 8 into the record again because it would be 

duplicative.  

CDTFA, did you have any objections to Exhibits 1 

through 7?  

MR. SAMARAWICKREMA:  No, Judge. 

JUDGE LONG:  Thank you.  

Then Exhibits 1 through 7 are admitted into the 

record.  

(Appellant's Exhibits 1-7 were received into 

evidence by the Administrative Law Judge.) 

JUDGE LONG:  Appellant requested 45 minutes to 

make their opening presentation and witness testimony. 

MR. RAMOS:  May I let my representative speak 

first?  

JUDGE LONG:  Yes. 

MR. RAMOS:  Okay. 

JUDGE LONG:  And you have 45 minutes.  You can 

use it however you would like, and you may begin when you 

are ready. 

MR. SWIFT:  Thank you, Your Honor. 

PRESENTATION

MR. SWIFT:  My client, Robert Ramos, operated, as 

noted on the Department's letter dated 12/12/24, three 

different businesses.  That's an important theme 
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 10

throughout my discussions with you today.  He had La 

Tiendita, which was basically a small minimarket.  He has 

Cafe Del Sol that is a Mexican fast-food restaurant with 

drive-through.  He also has -- had a concession stand that 

we call Boneyard in our information with you, and that was 

located in Doheny State Beach.  

To get to the issues in front of you today, it 

took eight audit individuals.  We had Sandra Hull who 

retired and did not complete the audit.  We have her 

supervisor.  I have never had any action with her.  We 

then had Russell Hartmann.  I don't know what happened to 

him because they removed him from the case.  So, it was 

then given to -- I'm sorry, I can't -- Linda Khenansho.  

And then cohort with that, as I understand in the normal 

course of business, we had Crystal Guzman who was her 

audit principal and Pam Lekavich who we believe actually 

worked the numbers.  Lastly, we had Clare Liu who we went 

through appeals conference with.  

The matter with that we couldn't get across to 

them at the appeal was that we walked into an office 

basically like this, and there was a computer screen in 

front of Ms. Liu and nobody else.  The other individuals, 

the CDTFA, were somewhere else, and we could hear them 

mumbling back and forth and talking back and forth and 

jostling the numbers.  I informed them that I was not 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 11

happy with that because I wanted to see the people, talk 

to them, present the evidence, have them refute it, rebut 

it, whatever they wanted to do, but we weren't afforded 

that. 

So, then California law generally allows the 

CDTFA to estimate taxable sales when records are 

considered inadequate.  But that authority is not 

unlimited.  The audit must be reasonable, have a rational 

evidentiary basis, reflect actual business operations, and 

avoid arbitrary inflation.  We believe that we have an 

agreement with numbers and ratios for La Tiendita, as it 

was a very small part of this audit and was only in 2019.  

We go to our exhibits -- exhibits -- excuse me -- 

page 23 -- Exhibit 1, page 23, and this was the receipt 

for books and records on account.  This was from Sandra 

Hull the initial auditor.  What was given to her were bank 

statements and merchant settlement statements, other books 

and records, and -- and the federal income tax returns for 

2019, 2022, 2021, and an extension for 2022.  We would 

like to note that on this document it clearly states that 

purchase invoices were given to them.  That's what this 

box is.  This is our cost of goods as well as the bank 

statements and other numerous statements that we handed 

them.  

We also provided them the sales journals.  And 
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 12

then we also provided more data on the receipt for books 

and records, per Exhibit A, page 36 of 12/19/22.  And on 

that one, we also provided them additional sales numbers, 

cost of goods numbers, whatever they asked for we believe 

that we provided to them.  Of note to us is Exhibit A, 

page 6, which shows from their reports that they have a 

column called "Total Sales," and they give some 

information there.  And then they have some taxable sales, 

and there's information there.  

The crux of our argument today is that they never 

wanted to look at the cost of goods.  They just looked at 

federal income tax returns, took them verbatim, and went 

off of them.  Because clearly in the notes section here it 

says, "Auditor was unable to verify cost of goods."  And 

then down in the next paragraph below under "Taxable 

Sales," a percentage of error was determined by using the 

markup factor of 281.51 percent from taxpayer's previous 

audit to markup of cost of goods sold and calculate the 

audible taxable sales.  You'll find these notations 

through most of all of their information.  "Oh, you never 

gave it us."  "Oh, we can't use it."  "Oh, it's not 

right."  And that falls into the Department looking at but 

not using the contemporaneous Cafe Del Sol sales journals 

Mr. Ramos compiled daily as shown on Exhibit A, pages 94 

to 100 for Cafe Del Sol.  
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 13

Mr. Ramos shared with the Department that he had 

the tapes, that he verified the numbers matched, and 

scheduled them out.  That when he did the quarterly tax 

returns, he verified the tax reported and cross-referenced 

against the sheets.  The Z-tapes would then be thrown 

away, as he had the numbers on his sheets.  The Boneyard 

yearly cash out sales reports start at Exhibit B, pages 

226 to 231.  Exhibit A, page 80, shows Ms. Lekavich's 

statement that they are not resource documentation.  And 

I'd like to know how is that possible if the printouts are 

directly from the point of sale machine for Boneyard.  

They're contemporaneous note of his business.  All reports 

were deemed unacceptable because we did not have the daily 

Z-tapes.  Mr. Ramos believes he compiled numbers doing 

them daily, and that they were sufficient to allow for the 

numbers to be used in the audit.  

Now, moving on to the cost of goods we show our 

numbers on Exhibit 4, pages 127 through 133, that should 

have been used for at least considered or gone over, which 

the Department has chosen not to do.  Some items are 

missing from what was given to the auditor and what was 

returned to us -- excuse me -- in reference to the folders 

over here.  Using the COGS we know that the Department is 

using the total COGS.  We asked, "Shouldn't the payroll be 

removed from the calculation of the markup, as we have 
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 14

shown with our Exhibit 5, pages 134 to 135"?

In short, in this remark I'm replying because 

sales tax applies to the sale of tangible personal 

property.  Internal payroll, wages to pay to employees is 

not considered a COG for sales tax purposes.  As a measure 

of tax is what is trying to be found through use of the 

indirect method that they are using, not the tax on the 

labor.  Exhibit 7, pages 139 through 170, show the opened 

versus closed days of Boneyard's.  We see no use of this 

evidence in the audit.  We must conclude that the 

Department has assumed that we are -- we're open every 

single day, which cannot be true.  As a national pandemic 

hit, COVID-19, starting on -- as of -- as approximated 

March 2020 in California until approximately 2021 in 

November when they relaxed the no-go no-seize, all those 

issues that we dealt with.  We did not do a Cafe Del Sol 

review, but it was under the same COVID-19 provisions as 

Boneyard.  Boneyard was at the mercy of the State of 

California as property that is located on a state beach.  

It's a concession stand.

The Department is also using prior period numbers 

for some of its calculations.  We submit Exhibit 6, pages 

136 to 138.  We were in the State Board of Equalization 

Board presentation for an audit like this.  The period was 

11/2008 to 12/31/2010.  The SBOE then thought it would be 
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 15

appropriate to audit us for 1/1/11 to 12/31/13.  We all 

conferred as we won the point that we were trying to make 

for the first audit and accepted that the new audit would 

not change the material representation of tax.  So the 

SBOE closed the audit.  We were not included on anything 

that the SBOE did.  As you can see from the letter, this 

is all we got.  It was all zeros on it.  The letter has 

stated, "Nothing due."  It didn't say here are the numbers 

we used to produce this letter.  Their numbers are their 

made-up findings, not anything of us.  They should be not 

used in this current audit period because cost change, 

prices change, payroll, if applicable, changes.  

Especially, if we're doing almost a ten-year difference 

from the numbers that they were looking at to where we are 

at now.  

A major issue to us was that we asked to see the 

data for their similar businesses used by the CDTFA and 

their analysis.  We were told repeatedly that it could not 

be provided to us.  But businesses differ dramatically by 

way of pricing, cash usage, demographics, tourist traffic, 

and products, just to quote a few.  We find that since we 

cannot know the information the CDTFA is using to test its 

comparability or users at all, that the CDTFA failed to 

prove comparability, and the method lacks transparency.  

It's akin to them -- it's akin to saying, "Trust our data, 
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 16

but don't verify our data.  We are always correct."  

Looking at these numbers gives you a distorted 

markups as presented by the -- by the Department based on 

their assumptions.  And then if the markups are not 

rational or reasonable, then the audit is not rational or 

reasonable.  The -- the auditors improperly discarded 

available books and records without sufficiently stating 

to us why our records were unreliable.  They just 

dumped -- excuse me.  They just jumped to their indirect 

method and ran with it.  At every turn, they have neither 

records, except when they tend to justify what they are 

attempting to show.  Once CDTFA elected to reconstruct 

sales indirectly, it was required to choose methodology 

that most reliably approximated actual taxable sales, 

rather than layering multiple speculative techniques that 

each -- excuse me -- that each independently purported to 

estimate the same -- the same receipts.  

I refer to the credit card ratio used for this.  

Indirect methods are supposed to be fall back tools, not 

weapons.  CDTFA should use methodology that best fits 

Mr. Ramos' actual business model, not every available 

methodology simultaneously.  A markup audit attempts to 

answer the question based on purchases and expected 

margins, what were total sales.  A credit card ratio test 

attempts to answer the same question, what were the sales.  
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In this audit, we believe the auditors are attempting to 

maximize deficiency findings, if there is one, rather than 

approximate actual sales, which we believe to be what we 

have reported for the audit period in question.  

And that's for instance, if the markup test 

purchases imply $700,000 of sales, then the credit card 

ratio says $100,000 cash sales were remitted, the markup 

estimate already includes cash sales assumptions, adding 

both double counts the same implied sales.  Indirect 

method audits are estimates.  This is an important note as 

multiple speculative estimates do not increase reliability 

because more formulas are used by the CDTFA to attempt to 

prove its point.  We believe that the audit shows 

unrealistic markups, sales that would exceed seating 

availability or open periods, and that sales estimates are 

cumulative assumptions, rather than evidence.  

We ask for the Appeals Board to close the audit 

with a finding of no changes warranted or, at minimum, 

send the audit back for more work and determinations.  

I thank you for your time and attention in this 

matter.  

WITNESS TESTIMONY

MR. RAMOS:  Hello.  My name is Robert Ramos, and 

I am the -- the operator of these three businesses.  I'd 
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STATE OF CALIFORNIA OFFICE OF TAX APPEALS 18

like to bring to your attention, to you three Judges, 

because I'm assuming that you are also consumers.  And we 

went through a very difficult time in the COVID-19, 

especially, for small operators.  The problem that I have 

with the auditors it's that it was an incomplete audit, 

and it was not factual.  And when I say that, it's because 

each of these businesses, one of them only lasted three 

months and it was prior to the full outbreak of the COVID.  

But for the other two, for example, we have Cafe 

Del Sol, which is the only one of my businesses that has a 

drive through.  The auditors, because of their lack of 

negligence, did not -- they put that all three were 

drive-through.  That's not the case.  Fortunately, for me 

that one was a drive-through because that -- that was the 

only one that was able to provide a business because you 

could not go into an establishment under the COVID 

restrictions.  

Number two, the only method of payment that was 

recommended and for most businesses taken, was through 

hands-free credit card transaction or debit.  And we 

submitted all the documentation, all the statements 

regarding the merchant accounts so that we would be able, 

just in that particular location, double the income when 

we were operating when people were scared to go out; where 

they were really, really traumatized where no one -- and 
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if you can see, most of the small businesses -- not all of 

them, but a lot of them eventually closed because of that.  

There wasn't any funds to do it.  

You know, the government in their wisdom decided 

to do the -- the payroll protection plan.  What was that 

purpose of that?  To help small operators like myself, and 

big ones as well, to be able to provide payroll so that 

the people we had working would be able to continue to 

work.  I had a skeleton crew because that's all we could 

afford.  It was a very difficult time.  Now, that they're 

saying that we made double the portion in that particular 

time, in what world?  We've never gone through a crisis 

like this at all.  Now, in my location there at the Cafe 

Del Sol, it was primary a coffee shop with açai bowls and 

fresh fruit, fresh juices.  We also had food, but the food 

was going slower because there was nowhere to eat.  It 

eliminated all that.  And like Joseph said, it -- it 

didn't end until November of '21.  So, for all that time 

we had to operate under those constraints.  So, that's one 

of the issues.  

Now, the next issue is the beach and the 

concession stand there.  And that one is a peculiar one 

because I was informed of that in, I guess, in the 

beginning of May we talked over with the State.  They 

thought I would be a good operator.  They were under the 
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gun from the Coastal Commission.  If they didn't open up 

by Memorial Day, they would get a big hefty fine from the 

Coastal Commission because they needed to have that 

concession stand opened.  But that concession stand would 

had already been closed for six months or more.  The 

previous operators did not want it anymore because it 

wasn't producing.  

All the other big establishments that are in 

the -- in the area there -- because Dana Point has a big 

presence in -- in restaurants, and there's a lot of 

operators.  None of them wanted it because the risk was 

very, very big and the rewards were very small.  I took 

the endeavor on, and I didn't know if we were going to 

continue to open for the remaining years.  We were only 

submitted for that summer, and this is a seasonal thing 

for us.  It wasn't a -- a -- a major thing.  

Now, when COVID came in, you -- you had the 

beaches parking lot closed where they were not open to the 

public.  If the public -- the beaches were not closed, but 

they couldn't park on the beach, on the actual state park 

parking lot.  So, that prohibits a great amount of it.  

Even all -- through all that, we were able to do well, 

considering the obstacles that we had to overcome.  But we 

did not do what the state says we did.  There's no way 

that we could have.  There was just not enough manpower 
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because we would have had to double our employees.  The 

kitchen isn't big enough to sustain a higher number. 

Our ratios -- I have a menu here of our ratios.  

They're around $15 at most.  So, in order for them -- for 

us to be able to get to the numbers that they're saying, 

we would have to have anywhere from $35 to $40 plates, 

which we didn't.  Our tickets were about $15 to $20.  We 

had açai bowls.  We had a lot of ice creams.  We had 

waters.  We had juices.  We had those things that the 

people required.  And one more time, cash was not 

presented because people would recommend -- especially, on 

the beach.  And because of the COVID restrictions, all the 

credit cards and debits were -- were highly, highly 

recommended so that you wouldn't transmit the COVID to 

other people.  

That one was open because we were up in -- in an 

open area.  It wasn't an enclosed area.  So, people would 

got up to the counter, and they would order.  We had a 

certain area where people could sit down, which we named 

the "patio area."  And we had servers serving you there.  

But even then, our plates were $13, $15.  We did not have 

any -- any extravagant because we were on the beach, and 

we are a concession; and the kitchen didn't allow us to 

have a deeper menu.  So, that was the first year.  We made 

$547.  And I'm just talking.  Don't quote me on that, but 
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more or less.  I have it here if you guys need that.  

The second year was when COVID was fully there.  

We didn't even know if we were going to open up that year.  

They told us last minute.  The operators that they had 

eventually flaked on them.  They weren't able to do it.  

That happened for two years where we only opened for 

seasonal.  I think the first month -- the first year we 

opened up 'til October, and the other ones, I think, one 

of them to October and the last year only 'til August.  I 

think September we didn't even open up.  We did good 

numbers but not the numbers that -- there's no way that 

the markups that they're saying is there.  And -- and let 

me give you a little bit of background.  In order for you 

to be able to sell on the beach, you have to go through 

the Park and Recreations Department.  And they allow you 

the percentage of what you can charge for any particular 

product on your menu.  If you would want to change the -- 

or increase price on any particular part of your menu, you 

have to go and get approval from them.  And I have here -- 

and I don't know if you want to see it or not, and you can 

tell me how we were able to generate that.  

And -- and the last part I would say, you know, 

there's a lot of stuff.  We provided a Z-tape.  The Z-tape 

was not accepted for whatever reasons.  So, we had three 

auditors in the process that I know of.  And each time we 
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got an auditor, they had a different number.  And it would 

go up exponentially.  It would double.  And eventually, we 

got to the Pam issue, which is a supervisor.  I think her 

name was Linda, the one that did it in August.  Didn't 

have the experience that the other two had.  One of them 

retired.  So, I'm assuming she had a lot of experience.  

So, we -- we go to Clare for the mediator, and 

she's saying, "Well, you're underreporting your sales."

And I said, "How did you come to that 

conclusion?"

"It's right here on your statement.  All these 

transactions that were deposited into your account, 

they're now reported as you."

And I told her, "Well, look.  The problem that 

you're having there is I have rental properties, and those 

are checks that come in through the rentals."  And I said, 

"How did you come up that I owed more?"

She says, "There you go."

And I had to go back and forth.  And eventually, 

we went, then she came back for another mediator reference 

with Ms. Clare.  And she says, "Well, okay.  I saw that.  

That's -- that's correct.  But then you lied on the amount 

of credit card transactions.  Somehow you did not report 

all of your credit card transactions."

And I'm not sure if you guys know how that works.  
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In order for you to be able to get money from a credit 

card, you have to go through a merchant account servicer.  

And that merchant account servicer gets your bank account, 

gets your employer I.D. number, and your social security.  

They open up this -- this method of collecting the money.  

They get the money from the credit cards.  And then after 

the day is done, you close your batches.  Then 48 hours 

they put the money into your account.  That's the only way 

that I know how to get money through a credit card.  

You cannot take your credit card, you put $500 on 

it, and take it to my bank and I get 500 bucks.  No, it 

doesn't work that way.  I have to go through a merchant 

account, and all those are directly deposited into the 

statement, which you probably have because that's what 

they had.  And she's telling me that somehow I was able to 

do -- I don't know -- $800,000 more per year, or even a 

little bit more on credit card transactions.  How is that 

possible?  In what world?  And that goes to the negligence 

of them not doing their work.  There -- there's no way 

that you can do that.  

How -- how do you do that?  It's not like you 

just out of the air say deposit this money into your 

account.  No.  It doesn't work that way.  Or give me the 

cash, and I'll put it in my pocket.  That doesn't work 

that way either.  And like I said, we are -- that business 
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was seasonal.  It wasn't a full year.  And none of the 

operators -- the -- that concession stand was opened in 

the middle of 1960, and no one's really done any major 

numbers, nowhere near where the -- the State saying they 

can do; especially not with the kitchen the way it is.  

It's just not adequate for it.  It's not big enough.  It 

can't supply that kind of volume.  

You know, I've been in the business for 50 years.  

So, I know what it takes to run and operate a restaurant.  

But I've never been in fine dining, so I know it takes a 

little longer because you have to present each plate.  

You're dealing with, you know, $30, $40 steaks.  Now, it's 

probably more to a $60 steak than it was before.  So, it's 

a different -- different animal at all, you know.  And -- 

and I don't understand how they can come up there and -- 

with a straight face and say that's appropriate.  I'm a 

small operator.  

Actually, I stopped doing the restaurant business 

because of you guys.  Well, not you guys but because of 

the State.  I just don't want to do that anymore.  I don't 

want to be dealing with that.  It doesn't matter how hard 

you work, how honest you are, they'll always find a way 

for you to get on the short end of the stick.  And they 

don't even give you the parameters how they it got to 

that, and they don't accept what you give them.  
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Thank you.  

JUDGE LONG:  Thank you.  

And before I ask my co-panelists if they have 

questions, I want to check in with CDTFA. 

CDTFA, do you have any questions for Mr. Ramos?  

MR. SAMARAWICKREMA:  No, Judge. 

JUDGE LONG:  Okay.  Thank you.  

Judge Stanley, do you have any questions?  

JUDGE STANLEY:  Not at this time.  Thank you. 

JUDGE LONG:  Judge Kim, do you have any 

questions?  

JUDGE KIM:  Not at this time. 

JUDGE LONG:  Okay.  I -- I had a question 

regarding the merchant card services reporting, which is 

done on Form 1099-K and, obviously, reported directly to 

FTB and IRS.  If you look at schedule 12C of the audit 

work papers, it looks like CDTFA compiled 1099-K data, and 

it -- it, you know, they made reductions with respect to 

estimated tip percentage and also exempt sales for both 

Boneyard and La Tiendita and also the tax.  And it looks 

like, after making all those reductions, the 1099-K data 

information, the information was reported by the merchant 

card services out -- exceeded reported taxable sales by 

about $720,000.  Is there an explanation for that, if you 

look at -- you can see on 12C?  
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MR. SWIFT:  Of my exhibits?  

JUDGE LONG:  No, of CDTFA -- of the audit work 

papers. 

MR. SWIFT:  What page number, sir?  

JUDGE LONG:  This is page 197.  I have exhibit -- 

and that would be in Exhibit B.  

MR. SWIFT:  I have the same number that they have 

when we went through the compilation of the $3,608,892.  I 

don't understand where they're coming with a $700,000 

variance on it. 

JUDGE LONG:  Well, if you look at -- what I'm see 

is -- so, Column C is $3,608, right.  And then you have E, 

G, H.  Each of those represent the different reductions 

that were calculated by the auditor.  Then if you look at 

M, this would be the 1099-K information ex tax, which 

means excluding the tax.  And then when you compare that 

to Column N, which is the reported amount, you can see 

that the difference is, you know, $719,047.  And so -- 

MR. SWIFT:  Well -- sorry, Your Honor. 

JUDGE LONG:  I'm trying to reconcile why that 

difference would have occurred. 

MR. SWIFT:  Well, it's through their calculations 

where they're allowing us 48 percent -- 47 -- 46.94 in 

Column F.  And then they're not allowing for exempt sales 

and other items with their numbers.  That's part of the 
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argument we've had with them in regards to the credit card 

ratios that they're trying to -- to say, because the 

numbers can't be messed with as Mr. Ramos stated on the 

credit cards.  We have no control over that whatsoever.  I 

understand that the CDTFA might say, "Well, yeah, but you 

cannot report things," but then how do you get paid 

through the credit cards?  

JUDGE LONG:  Okay.  And then also I had a 

question for CDTFA, and you can answer now or during your 

presentation.  Can you please address the contention that 

the labor cost should not be included in the cost of goods 

sold?  

MR. SAMARAWICKREMA:  Judge, we included it in our 

presentation. 

JUDGE LONG:  Great.  Thank you.  

Okay.  I don't have any additional questions at 

this time.

And, CDTFA -- I'm sorry.  Let me get back to my 

notes for the hearing.  CDTFA requested 30 minutes.

So, if you could, begin when you're ready. 

MR. SAMARAWICKREMA:  Thank you, Judge. 

PRESENTATION

MR. SAMARAWICKREMA:  Appellant, a sole 

proprietor, operated two restaurants, one in San Clemente 
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and one in Dana Point, California, and a third 

establishment consisting of a restaurant with a market in 

San Clemente, California.  The restaurant with the market 

ceased operation on July 7, 2019.  The Department audited 

Appellant's business for the period April 1st, 2019, 

through March 31st, 2022.  This is Appellant's third 

audit.  During the audit period, Appellant reported total 

sale of around $4.1 million and claimed deductions of 

exempt food sale of around $1.9 million, resulting in 

reported taxable sale of around $2.1 million; and this is 

shown on Exhibit A, page 39.  

During our presentation, we will explain why the 

Department rejected Appellant's reported taxable sales, 

why the Department used an indirect audit approach, and 

how the Department determined Appellant's unreported 

taxable sales for the audit period.  During the audit, 

Appellant informed the Department that they made sales 

through their POS system and generated POS reports to 

prepare their sales and use tax returns.  But during the 

audit, Appellant failed to provide complete POS reports 

necessary to verify the accuracy of the amounts reflected 

on their sales and use tax return for the audit period.  

However, Appellant did provide revenue and shift 

summary reports for one location.  Appellant did not 

provide complete source documents of original entries, 
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such as POS download with all folders, exempt food sales 

information, and credit card sales receipt for the audit 

period.  In addition, Appellant failed to provide complete 

purchase invoices and purchase journals for the audit 

period.  The Department did not accept Appellant's 

reported taxable sales and claimed nontaxable food sales 

due to lack of reliable reports, low reported book 

markups, high reported credit card sales ratios, and high 

claimed exempt sales percentages.  The Department also 

determined that Appellant's record was such that sales 

could not be verified by a direct audit approach.  

Therefore, the Department relied upon an indirect audit 

approach using cost plus markup method to determine 

audited taxable sales for the audit period.  

The Department completed four verification 

methods to verify the accuracy of Appellant's reported 

taxable sales.  First, the Department analyzed reported 

taxable sales for the audit period; and this is shown on 

Exhibit A, pages 39 through 41.  The Department compared 

the reported taxable sales with total sales and calculated 

an overall taxable sales percentage of around 53 percent, 

ranging from as low as 50 percent to as high as 57 percent 

for the audit period.  And the information required to 

calculate these percentages are shown on Exhibit A, 

page 39.  
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Second, the Department reviewed Appellant federal 

income tax returns for years 2019 through 2021 and 

compared reported total sales with a cost of goods sold 

reflected on Appellant's federal income tax returns and 

calculated reported book markup of around 54 percent for 

2019, 64 percent for 2020, and 50 percent for year 2021.  

And the information required to calculate these markups 

are shown on Exhibit B, page 215.  These reported book 

markups are comparatively low and varied over the three 

years.  The Department expects markup to exceed the 

reported levels and remain relatively consistent from year 

to year, unless there are significant change in pricing, 

product mix, or operating conditions.  In contrast, based 

on the prior audit information for the period January 2011 

through December 2013, the reported book markup was 

102 percent.  

Third, Appellant did not provide complete sales 

information for the audit period.  Accordingly, the 

Department obtained Appellant's credit card sales for the 

audit period from its internal sources; and this is shown 

on Exhibit D, pages 57 and 58.  The Department compared 

the reported total sales to the credit card sales.  This 

comparison revealed significant fluctuations in the ratio 

of credit cards sales to total reported sales, ranging 

from around 75 percent to 102 percent across quarters.  



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 32

And the information required to calculate these 

percentages is shown on Exhibit A, pages 39 and Exhibit B, 

page 197.  

These inconsistencies indicate that certain cash 

and credit card sales may not have been fully reported on 

some sales and use tax returns.  In contrast, based on the 

prior audit information for the period January 2011 

through December 2013, the reported credit card sales 

ratio was 71 percent, which the Department determined to 

be a more reasonable credit card sales percentage than the 

reported credit card sales percentage for these 

businesses.  

Fourth, Appellant provided their revenue and 

shift summary reports for Boneyard location for the audit 

period.  Based on the summary reports, the Department 

calculated a cold food item percentage of around 

20 percent and tip percentage of 1 percent; and this is 

shown on Exhibit A, pages 55 and 56.  Appellant was unable 

to explain the low reported book markups, high claim 

exempt sales percentages, and inconsistent reported credit 

card sales ratios.  Therefore, the Department conducted 

further investigations by analyzing Appellant's cost of 

goods sold, credit card sales, credit card sales ratios, 

prior audit information, and reported sales.

Appellant did not provide detailed POS reports 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

STATE OF CALIFORNIA OFFICE OF TAX APPEALS 33

that are necessary to verify the accuracy of reported 

taxable sales for the audit period.  Therefore, the 

Department obtained Appellant's credit card sales for the 

audit period from its internal sources; and this is shown 

on Exhibit D, pages 57 and 58.  Based on the credit card 

sales information, the Department calculated total credit 

card sale of around $3.7 million; and this is shown on 

Exhibit A, page 57.  

The Department also used three similar business 

information to calculate the credit card sales percentage 

of 81 percent; and this is shown on Exhibit B page 187.  

The Department also determined Appellant's net taxable 

credit card sale of around $3.2 million using credit card 

tip percentages, cold food percentages, and applicable 

sales tax rate factors; and this is shown on Exhibit A, 

pages 49 through 54.  Then the Department used a net 

taxable credit card sale of around $3.2 million and credit 

card sales percentage of around 81 percent to determine 

audited taxable sales of around $3.9 million for the audit 

period; and this is shown on Exhibit D, page 49. 

The Department then compared the audited taxable 

sales to the reported taxable sales of around $2.1 million 

to calculate unreported taxable sales of around 

$1.7 million; and this is shown on Exhibit D, page 49.  To 

verify the reasonableness of audited taxable sales based 
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on credit card sales approach, the Department calculated 

overall post-audited markup of around 50 percent for year 

2019, 91 percent for 2020, and 82 percent for 2021; and 

these markups are shown on Exhibit A, page 66.  These 

markups were lower than the prior audit reported markup of 

around 102 percent; and this is shown on Exhibit A, 

page 48.  

Based on these prior audit reported markup the 

Department determined that it is required to use the cost 

plus markup approach to determine accurate taxable sale 

for this Appellant for this audit period.  Therefore, the 

Department analyzed priority information and determined a 

reported markup of around 102 percent; and this is shown 

on Exhibit D, page 48.  Appellant did not provide any 

evidence to suggest that they have a different markup for 

this audit period during the audit field work.  Appellant 

failed to provide their complete purchase information to 

determine their purchases for the audit period.  

Therefore, the Department used a cost of goods sold 

reflected in their federal income tax returns.  Then the 

Department calculated the adjusted taxable cost of goods 

sold of around $2 million; and this is shown on Exhibit D, 

page 48.  

To determine the audited taxable sales, the 

Department applied the prior audit reported markup of 
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around 102 percent to the adjusted taxable cost of goods 

sold of around $2 million to determine audited taxable 

sales of around $4.1 million for the period April 2019 

through December 2021; and this is shown on Exhibit A, 

page 48.  Then the Department used the audited taxable 

sales of around $4.1 million, reported taxable sales of 

around $2.1 million, and unreported taxable sales based on 

credit card sales ratio method of around $1.7 million to 

determine additional taxable sale of around $395,000 and 

respective error rates for the period April 2019 through 

December 2021.  

JUDGE LONG:  I'm sorry to interrupt.  I'm having 

some computer difficulties, so we need to go off the 

record for five minutes.  

(There is a pause in the proceedings.)

JUDGE LONG:  We're reopening the record in the 

Appeal of Ramos.

And, CDTFA, you may begin when you're ready. 

MR. SAMARAWICKREMA:  Thank you, Judge. 

Then the Department used the audited taxable sale 

of around $4.1 million, the reported taxable sales of 

around $2.1 million, and unreported taxable sales based on 

credit card sales ratio method of around $1.7 million to 

determine additional taxable sale of around $395,000 and 

respective error rates for the period April 2019 through 
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December 2021; and this is shown on Exhibit A, page 48.  

The Department then applied the respective error rates to 

the reported taxable sales to determine additional 

unreported taxable sales of around $409,000 based on the 

cost plus markup method for all locations for the audit 

period; and this is shown on Exhibit A, page 47.  In 

total, the Department determined unreported taxable sales 

of around $2.1 million for the audit period; and this is 

shown on Exhibit A, page 46.  The Department then compared 

the unreported taxable sales with the reported taxable 

sale of around $2.1 million to calculate the error rate of 

around 99 percent for the audit period. 

Since Appellant failed to provide their complete 

POS reports, the Department used the best available 

information to determine the unreported taxable sales for 

the audit period, the audit calculation of unreported 

taxable sales was reasonable.  When the Department is not 

satisfied with the accuracy of the sales and use tax 

return filed, it may rely upon any facts contained in the 

return or upon any information that comes into the 

Department's possession to determine if any tax liability 

exist.  Taxpayer shall maintain and make available for 

examination on request by the Department all records 

necessary to determine the correct tax liability under the 

sales and use tax laws and all records necessary for the 
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proper completion of the sales and use tax returns.  

When a taxpayer challenge an audit of 

determination, the Department has the burden to explain 

the basis for that deficiency.  When the Department's 

explanation appears reasonable, the burden of proof shift 

to the taxpayer to explain why the Department asserted 

deficiencies are not valid.  Appellant disagreed with the 

Department's audit approach and finally, asserting that 

the cost of goods sold reported on their federal income 

tax returns include payroll expenses.  In support of this 

position, Appellant submitted Exhibit 4 and Exhibit 5 

contending that these exhibits demonstrate that payroll 

costs were incorporated into cost of goods sold. 

The Department reviewed and analyzed the 

submitted information but rejected Appellant's arguments.  

Exhibit 4 and Exhibit 5 appears to be internally prepared 

summary schedules and were not supported by underlined 

source documentation, such as general ledgers, payroll 

records, purchase invoices, any other verifiable 

documentary evidence.  As such, the reliability of this 

exhibit could not be verified.  Even if payroll expenses 

were included in cost of goods sold in both the prior 

audit and the current audit period, Appellant has not 

established that the treatment or proportion of such 

expenses remain consistent.  
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In the absence of evidence demonstrating 

consistent accounting methods and stable cost structures, 

the Department concluded that inclusion of payroll would 

have no material effect on the calculated prior audit 

reported markup.  Accordingly, reliance on the prior audit 

reported markup remains reasonable.  Due to lack of 

credible supporting documentation, the Department 

determined Appellant's records were insufficient for audit 

verification purposes.  Accordingly, the audit rely on the 

best available information to determine unreported taxable 

sales.  The Department continues to find the audit method 

reasonable, and the result determination is reasonable.  

Appellant has not provided any reasonable 

documentation or evidence to support an adjustment to the 

audit finding.  Therefore, the Department request the 

appeal be denied.  

This concludes our presentation.  We are 

available to answer any questions the panel may have.  

Thank you.  

JUDGE LONG:  Thank you.  

Judge Stanley, do you have any questions?  

JUDGE STANLEY:  Yes.  I'd like to ask about the 

credit card ratios.  It says in -- in one part, in one of 

the audit working papers on page 104, it says that the 

credit card ratio is based on similar businesses.  And 
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then in other places in the audit reports, it says it's 

based on bank deposit analysis.  Can you clarify that, and 

then I have a follow-up question. 

MR. SAMARAWICKREMA:  Yes, Judge.  The -- this 

audit is based on the cost plus markup method.  So, the 

Department identify the 72 percent from the bank deposits 

based on the -- the credit card sales listed on the bank 

deposit -- I mean credit card deposits listed in the bank 

statements and total bank deposits.  So, the bank deposits 

include -- like Appellant indicated, include other 

non-sales deposits.  So, Department didn't use the bank 

deposits credit card ratio 72.  Even that credit card 

ratio is close to the prior credit -- reported credit card 

sales.  So, the three similar business information was 

used to determine the credit card ratio, but for this 

audit, the main estimate and main determination is based 

on the markup approach. 

MR. PARKER:  Judge Stanley, can I add something 

to that?

JUDGE STANLEY:  Yes.

MR. PARKER:  So, the original audit on schedule 

12B was an analysis of the bank deposits and a cash credit 

ratio based on that -- the deposits, both cash and credit 

in that method.  In the reaudit, the 12B-R1 was solely 

using the 1099-K information and the credit card ratio 
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derived from the three similar businesses.  So, that's why 

you may see in the audit that we did it based off three 

similar businesses, and we also did it off of bank deposit 

analysis.  But the current liability is based on the 

1099-K three similar businesses. 

JUDGE STANLEY:  Okay.  And the three similar 

businesses were taken from prior audits of those 

businesses?  I mean, where would you -- where would you 

get the three similar business data from?  By auditing 

other similar businesses and then using that ratio?  

MR. SAMARAWICKREMA:  Yes, Judge.  But the -- the 

credit card ratio like -- even if you use 50 percent 

credit card or 100 percent the -- the whole liability is 

based on the cost plus markup method.  And it's just like 

using the credit card is just location because -- based on 

the credit card ratio, we -- the Department estimate 

$1.7 million unreported taxable sales.  And in order to 

verify the reasonableness of the -- that estimate, we 

compared the cost of goods sold, and the markups were 

lower than the prior audit reported markup of 102 percent.  

So, the Department determined the right audit method is a 

cost plus markup method to identify Appellant's unreported 

taxable sales. 

JUDGE STANLEY:  Okay.  So, in the reaudit you 

just used the credit card ratio as a comparison 
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calculation?  

MR. SAMARAWICKREMA:  Yes, Judge. 

JUDGE STANLEY:  Okay.  Well, then I probably 

don't need to ask my follow-up question about the fact 

that starting in March of 2020, I think that Appellant is 

quite accurate that nobody was accepting cash.  So, there 

should have been, in my opinion, an adjustment for that.  

But since it wasn't used for the final result, it doesn't 

matter is what you're saying, right?  

MR. SAMARAWICKREMA:  That's correct, Judge.  We 

used a cost plus markup method. 

JUDGE STANLEY:  Okay.  Thank you. 

JUDGE LONG:  Judge Kim, do you have any 

questions?  

JUDGE KIM:  Yeah.  So Appellant asserts that it 

provided purchase invoices.  So, how did CDTFA determine 

that those were incomplete or not accurate?  

MR. SAMARAWICKREMA:  The -- give me one moment, 

Judge.  If you refer to page 215, the cost of goods sold 

for 2019 through '21 is $2.6 million, and we also did a 

similar comparison to the prior audit 2011 and '12.  

The -- during the audit, we -- the Department did not 

receive complete purchase information.  And the -- the -- 

like, we determined that the cost of goods sold may 

include wages, and both 2011 and '12 also include wages.  
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So, the markup was 102 percent.  And based on the -- the 

information that we received during the audit, the 

Department determined the purchase information that the 

Department received is not complete and accurate.  

And if you -- if you check the -- the bank 

deposits and bank statement, the Department listed -- as 

Exhibit H listed.  So, the -- based on the analysis, we 

gave the -- the Department gave opportunity to provide the 

complete purchase information, and the Department did not 

receive.  And because of that, the Department used the 

best available information, that's the cost of goods sold.  

Even the cost of goods sold include wages, it doesn't 

affect the -- the percentage if -- because the -- the 

prior audit also -- the wages were included.  So, the base 

is the same, and we use a higher base with the lower 

markup percentage. 

JUDGE KIM:  Okay.  Now, is it typical to combine 

two indirect audit methods like listed on here?  

MR. SAMARAWICKREMA:  Judge, you mean the credit 

card approach and the markup?  

JUDGE KIM:  Yeah. 

MR. SAMARAWICKREMA:  Yeah, it's typical because 

the -- the -- we use industry average.  And it's because, 

you know, based on the prior audit, the credit card ratio 

is 72 percent, and it is like 10 years apart.  So even, 
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you know, just because we -- the Department used industry 

average of 80 plus percentage, that's why -- that's why 

when we -- when the Department use a post markup to -- to 

verify the reasonableness of the audited markup based on 

the credit card ratio, it's low.  It's less than 100 

percent.  One year is like 50 percent, and an 80, and 

a 90. 

So, based on that, we determined the credit card 

approach is not reasonable to determine the -- the total 

sales.  So, that's why the Department used a markup 

factor.  We are not using two different approaches, but 

the main approach is the cost plus markup method. 

JUDGE KIM:  Okay.  Thank you.  

JUDGE LONG:  Thank you.  

And Appellant requested 10 minutes for rebuttal.  

So, you may begin when you're ready. 

MR. SWIFT:  Thank you, Judge Long.  

CLOSING STATEMENT

MR. SWIFT:  They actually kind of made our case.  

You guys reflected on it a little on the aspects of that 

they said we did not provide sales receipts.  We did.  

They even have copies of them that they've included in 

their exhibits.  They said we did not provide purchase 

invoices.  I have them right here, and they're notated on 
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their paperwork.  So, they had the information.  They 

chose not to use it.  And this is what I've consistently 

said through all of these appeals or deals, whatever you 

want to call them.  

They're making their numbers up to fix what they 

tell us should be the number, instead of looking at the 

data in hand and working through the numbers.  So, he -- 

he said, you know, that the payroll was in a prior audit.  

Can I be furnished with the prior audit?  Because they 

keep referring to a prior audit.  Which audit are they 

referring to?  And I'm -- you saw me shuffling papers.  I 

was trying to find it.  I can't find it right now.  But I 

do not believe that they are doing it on cost plus method.  

They're doing it on similar basis of other businesses and 

adding back on top of what they're saying should have been 

reported, credit card sales that should have been 

reported.  

So, they are double dipping.  And as they stated, 

our credit cards are seasonal.  You can see it through the 

bank statements, and you can see it through the production 

that I gave to you that shows the days that they were 

open.  And it usually is to 30 or 40 percent where they 

may be open, they may not be open sometimes.  When you're 

looking at the report of our Exhibit 7, starting on 

page 140 and going until the next exhibit, where, for 
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instance -- I'm trying to get to 2021.  Okay.  

For 2021, the Boneyard was open and ready to do 

business 128 days out of 365 days.  That means that 

35 percent of the time they were open, and 65 percent they 

were closed.  If you go in and you look at the math for 

2019, they were open 147 days and closed 218 days.  So, 

what I and my client could not understand is, if they 

aren't open the entirety of the period, how can they 

generate the amount of sales that the Department is saying 

happened?  It's not reasonable.  It's not rational.  And 

when neither of those can be met, they lose.  But they'll 

come in, and they'll spin the magic, and they'll throw all 

the numbers.  

I tried to use their reports to do some of the 

calculations that I tried to present to you, but I notice 

that a lot of the punctuation -- or I should say 

mathematical figures in it were plugged.  And they say, 

"Oh, no, that's on this page.  You've got to go back to 

that page.  Oh, no, no.  That's not where we're working.  

We're going here."  

And, you know, I'd like to build a better mouse 

trap, but it doesn't make logical sense what they are 

saying.  It just doesn't add up.  

And, Judge Stanley, you had a really good point 

on, you know, similar business.  I can't argue something 
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if I don't know what it is.  So they're relying on that in 

gross proportion.  It fails.  How can I argue against 

something that they will not show me?  It doesn't work.  

I'm finished with my rebuttal.  I don't know if 

Robert has anything he'd like to say more. 

MR. RAMOS:  I don't think so.  I think we're 

good.  I mean, you guys covered it that the credit cards 

were encouraged during those times that most of the 

businesses in that area and throughout the State of 

California were struggling to keep the doors open.  How I 

was an exception to be able to generate double the portion 

of what I normally sell to accommodate the numbers that 

the sales tax auditor had, I don't know.  I wish that I 

did.  I don't have that kind of money.  I have nowhere to 

go.  Where would it go?

You know, we're a small operator.  It was run by 

my family, and that means my wife.  We had three 

generations there.  And we worked really hard just to make 

the numbers that we had.  There was no way that we could 

do any other than that.  And the times that we were in 

we've never been in before.  For them to say that we can 

go in the past and look at ratios and not accept that we 

were living in a time where those ratios did not exist -- 

and -- and I'm assuming that we have no idea yet to this 

day the damage that was done to the industry.  
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And -- and there is no ratios.  You can see it 

right now.  Even -- even the big franchises are -- are -- 

can't sustain it and keep open because it just doesn't 

work.  So, that these auditors comes in and says we're 

just going to arbitrarily pick a ratio that's similar to 

yours; well, there isn't one because those times weren't 

there.  We hadn't had them in -- in the past to COVID-19, 

and they're not even taking credit for that or adjusting 

for that.  And -- and that really scares me because that 

shows a lack of common sense and insight.  

Thank you.  

JUDGE LONG:  Thank you, Mr. Ramos, and thank you 

for giving your testimony today.  

I do have a couple of additional questions.  I 

just want to clarify first with CDTFA regarding the prior 

audit.  We're talking about the audit of 2011 and 2012 

where there was -- ended up being no taxable measure; is 

that correct?  

MR. SAMARAWICKREMA:  Yes, Judge. 

JUDGE LONG:  Okay.  And in that case, there's an 

overall markup factor of 201.54 percent was calculated in 

that audit?  

MR. SAMARAWICKREMA:  It's -- yeah, reported 

markup. 

JUDGE LONG:  Okay.  And then the reported markup 
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was -- 

MR. SAMARAWICKREMA:  One hundred and two. 

JUDGE LONG:  About half then of -- 

MR. SAMARAWICKREMA:  The -- the 200 -- 

200 percent markup factor.  The markup is 102 after giving 

2 percent adjustment for pilferage and 2 percent 

adjustment for self-consumption. 

JUDGE LONG:  Gotcha.  And then in the current 

audit the markup was, I think, 54 percent was what was 

calculated?  

MR. SAMARAWICKREMA:  Yes, Judge. 

JUDGE LONG:  Okay.  And I understand that you 

don't have at 2011 audit work papers in front of you.  

Maybe -- is there an explanation -- did -- did your prices 

go down during -- during that COVID period, or did your 

costs go up and the prices stay the same?  Is there an 

explanation for the difference in the audited markups 

between those two periods. 

MR. RAMOS:  Well, if -- if it's my understanding, 

we never -- that -- that report was canceled, that audit.  

That audit never went through.  That's what we were told.  

We were there for another audit.  They added a couple of 

more years to it.  And when they -- when we talked to 

them, we showed them the -- the Zs.  They cancelled it.  

They said no.  And that's what was our understanding.  
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It's not that it went up or lower.  It's that audit never 

really happened.  It -- it was squashed right then and 

there.  

And -- and we never received anything or any 

notice from them.  To my understanding that audit never 

existed.  It existed in the fashion that they tried to 

make it, but when we presented it to the judges, just like 

you are, they said no.  Whatever they decided to find on 

it was not accepted by the judges and just threw it out.  

So, that's all void, in my opinion.  

And like I said, I have the menus of my prices.  

It's not like I -- I was -- and like I go again, the State 

of California Parks and Recreation does not allow you to 

just charge whatever you want.  You have to go and present 

your menu and your pricing and your markups for them to 

allow you to do that.  In my other place, I was one of the 

cheapest places in San Clemente.  That's why I was able to 

be there for 30 years.  My margins -- my margins were very 

limited.  We went up more on the volume than on the actual 

prices, the margins of -- of profit. 

JUDGE LONG:  Okay.  Thank you.  

Judge Stanley, do you have any final questions 

before we conclude?  

JUDGE STANLEY:  No, I don't.  

Thank you for coming and presenting. 
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MR. SWIFT:  Judge Long, can get one response to 

what you asked for?  

JUDGE LONG:  Yes, of course. 

MR. SWIFT:  What Mr. Ramos was trying to explain 

is, is we had the first audit that we went through, and we 

did the dance of here.  During that time, they took our 

next two years worth of data and compiled it.  And when we 

finished the first audit, the numbers jived to where we 

came to.  That's why Mr. Ramos has said and I would say, 

the second audit never was completed with us.  They had 

our data, and they said, "Okay.  You're good."  And that's 

where we got that zero report that I -- I mentioned in our 

exhibit.  

That's just -- I just wanted to, you know, let 

you know on that avenue. 

JUDGE LONG:  Okay.  Thank you.  

Judge Kim, do you have any questions before we 

conclude?  

JUDGE KIM:  No.  Thank you. 

JUDGE LONG:  Okay.  All right.  Well, we are 

ready to conclude this hearing.  

Again, thank you very much for coming and giving 

your testimony.  

This case is submitted on Tuesday May 12, 2026.  

The record is now closed.  
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The judges will meet and decide your case later 

on, and we will send you a written opinion of our decision 

within 100 days.  

Today's hearing in the Appeal of Ramos is now 

adjourned.  

(Proceedings concluded at 11:06 a.m.)
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