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T. STANLEY, Administrative Law Judge: Pursuant to Revenue and Taxation Code
(R&TC) section 6561, M. Gordon (appellant) appeals a decision issued by respondent California
Department of Tax and Fee Administration (CDTFA)! denying appellant’s petition for
redetermination of a Notice of Dual Determination (NODD) dated April 16, 2014. The NODD is
for tax of $184,007, plus applicable interest, and penalties of $49,061.20, for the period
July 1, 2009, through February 12, 2011 (liability period). The NODD reflects CDTFA’s
determination that appellant is personally liable as a responsible person for the unpaid sales
tax, plus applicable interest, and penalties that M & L Smith, Inc., dba Aztec Appliance
Company, (M&L) accrued during the liability period.

Office of Tax Appeals (OTA) Administrative Law Judges Teresa A. Stanley,

Josh Lambert, and Natasha Ralston held an oral hearing for this matter in Cerritos, California,
on September 9, 2025. At the conclusion of the hearing, the record was closed, and this matter

was submitted for an opinion.

! Sales and use taxes were formerly administered by the California State Board of Equalization
(BOE). In 2017, functions of the BOE relevant to this appeal were transferred to CDTFA. (Gov. Code, §
15570.22.) For ease of reference, when this Opinion refers to events that occurred before July 1, 2017,
“CDTFA” shall refer to the BOE.
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ISSUE

Is appellant personally liable as a responsible person for unpaid sales tax, applicable
interest, and penalties that M&L accrued during the liability period?

FACTUAL FINDINGS

1. M&L, a California corporation, operated a retail store in San Diego, California, that sold
appliances.
2. M&L obtained a seller's permit from CDTFA effective May 1, 1982. Appellant notified

CDTFA on March 23, 2011, that M&L’s business was closed on February 12, 2011.
CDTFA closed the seller's permit effective February 12, 2011.

3. When CDTFA closed M&L'’s seller’'s permit, M&L had unpaid sales tax liabilities for the
liability period resulting from (i) self-assessed sales and use tax returns (SUTRS) for the
third quarter of 2009 (3Q09) through 4Q10, and (ii) CDTFA assessed taxes based on
estimates made by CDTFA for the period January 1, 2011, through February 12, 2011.

4. When M&L failed to pay its outstanding CDTFA liabilities, CDTFA investigated potential
responsible persons.

5. During its investigation, CDTFA determined that M&L had collected sales tax
reimbursement during the liability period, which appellant does not dispute.

6. Amid the investigation, CDTFA spoke with an accountant (Accountant) who worked with
an M&L supplier named R&B Wholesale Distributors, Inc. (R&B). Accountant identified
appellant as his contact person for financial and supply matters concerning M&L and
R&B.

7. Accountant also performed services for M&L’s landlord (Landlord) and, in that capacity,
identified appellant as the person with whom Landlord had a verbal tenant agreement for
the premises that M&L occupied in San Diego.?

8. In response to a Responsible Person Questionnaire, appellant identified himself as the
person with responsibility or duty to act for M&L regarding its sales tax matters.

9. In response to a Business Operations Questionnaire, a former M&L employee,

2 The president and CEO of R&B, however, states in a letter that R&B purchased the land and
building occupied by M&L and executed a written lease with appellant to commence July 31, 2010. The
letter further states that Accountant was not involved in any negotiations, and “[a]ny knowledge he would
have about the lease arrangement would be limited to recording payments.” The written lease was not
submitted to OTA.
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Ms. Harvey-Wills,® indicated appellant signed her paychecks and that appellant was the
person who had control, supervision, responsibility, or a duty to act for M&L regarding its
sales tax matters when the business was terminated. Furthermore, in a conversation
with CDTFA on June 24, 2013, Ms. Harvey-Wills identified appellant as the person
responsible for making all financial and operational decisions on behalf of M&L.

10. A Statement of Information (SOI) filed with the California Secretary of State on
December 12, 2008, shows that appellant served as M&L’s sole director, as well as its
CEO, Secretary, and CFO. Also, an SOl filed on February 22, 2010, shows no changes
were made to M&L'’s officers and directors.

11.  Secretary of State records show M&L dissolved on July 29, 2011.

12.  As an officer of M&L, appellant contacted CDTFA 16 times between January 28, 2010,
and February 3, 2011, concerning M&L’s sales tax compliance matters, including
delinquent sales tax payments and installment payment arrangements (IPAS).

13.  As president of M&L, appellant signed two IPAs, on March 3, 2010, and December 16,
2010, respectively, concerning M&L’s tax payment arrangements with CDTFA for 3Q09
and 2Q10.

14. M&L submitted paper copies of its SUTRs for the periods of 3Q09 through 4Q09. The
paper copies of SUTRs set forth signatures with appellant’s name. Neither signature
matches the signature on the signature stamp appellant submitted.*

15. M&L submitted electronic copies of its SUTRs for the periods of 1Q10 through 4Q10.
The electronic copies of SUTRs list appellant’s name under the title “Preparer
Information.”

16. M&L issued California Schedule K-1s to appellant for the 2009 through 2011 tax years,
which identify appellant as the sole (100 percent) shareholder of M&L.

17.  Appellant and an M&L employee, Mr. Webb, were both authorized signers on M&L’s
bank account.

18. California Employment Development Department (EDD) records indicate appellant was

3 Ms. Harvey-Wills is sometimes referred to in the appeal record as Ms. Harvey.

4 To the untrained eye there is reason to question whether signatures on the SUTRs and checks
allegedly signed by appellant are the same as the signature stamp. The signature stamp has a large
swooping circle around both the first and last name with a straight horizontal line across both. The
signature on the 3Q09 SUTR has a swoop that only encompasses the space between the first and last
name and a line that goes upward across the first and last name instead of straight across. The signature
on the 4Q09 SUTR eliminates the last name and swooping circle altogether.
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CEO of M&L and that M&L paid employees wages throughout the liability period.®

19.  As President of M&L, appellant signed an Inventory Financing Agreement dated
December 19, 2008, between M&L and General Electric Commercial Distribution
Finance Corporation, dba BrandSource Expert Finance (GE).

20. Under a forbearance agreement signed by GE and appellant on January 21, 2009,
appellant was required to make certain payments to GE.°

21.  GE subsequently filed an Application for Temporary Restraining Order (TRO) in
San Diego Superior Court, on or about November 19, 2010, requesting possession of
M&L’s GE appliances and restraining M&L from disposing of that property except in the
ordinary course of business.’

22.  Throughout the liability period, M&L paid its suppliers and various third parties
(e.g., Landlord, R&B, GE, etc.) amounts exceeding the tax, applicable interest, and
penalties at issue herein.?

23. CDTFA issued an NODD to appellant on April 16, 2014, finding him personally liable for
M&L’s unpaid sales tax liability, plus applicable interest, and penalties.

24.  Appellant pursued an appeal of the NODD through CDTFA’s internal appeal process,
requesting the NODD be redetermined to $0 because appellant was not a responsible
person and because appellant did not willfully fail to pay the liabilities or to cause them to
be paid.

25.  After reviewing the matter, CDTFA issued a decision denying appellant’s appeal.

5 EDD records show M&L paid total employee wages as follows: $307,739 for 3Q09; $287,812
for 4Q09; $184,783 for 1Q10; $202,466 for 2Q10; $223,874 for 3Q10; $247,223.84 for 4Q10; and
$110,342.97 for 1Q11.

6 Appellant testified at the oral hearing that GE took control of M&L’s bank account under the
forbearance agreement. The agreement does not require giving GE direct access, but based on
appellant’s testimony, OTA believes M&L voluntarily granted access to GE.

” The TRO does not restrict appellant from going on M&L'’s premises and is not signed by a
judge. Appellant testified that he believed the TRO prevented him from going on M&L’s premises.

8 Throughout the liability period, M&L paid its suppliers and third parties, as evidenced by the
following: (1) checks, which M&L sent to supplier R&B, dated December 2, 2009, December 9, 2009, and
September 3, 2010, along with records of payments M&L made to R&B throughout the liability period; (2)
records of payments that M&L made to GE during the period 3Q09 through 4Q10; (3) a letter from
Accountant regarding rent payments M&L made to Landlord during 4Q10; (4) a credit card merchant
statement for Continental Credit Systems for the period 4Q09 through 1Q10; (5) bank statements from
Sunrise Bank showing withdrawals during the period 4Q09 through 1Q10, and (6) M&L’s federal income
tax returns for the 2009 through 2011 tax years, which list M&L'’s gross receipts and cost of goods sold for
those tax years.
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26.  Appellant filed this timely appeal to OTA.
DISCUSSION

R&TC section 6829 provides, in pertinent part, that a person is personally liable for the
unpaid tax, plus applicable interest, and penalties owed by a corporation, if all of the following
elements are met: (1) the corporation’s business has been terminated, dissolved, or
abandoned; (2) the corporation collected sales tax reimbursement on its sales of tangible
personal property and failed to remit such tax reimbursement to CDTFA when due; (3) the
person had control or supervision of, or was charged with the responsibility for, the filing of
returns or the payment of tax, or had a duty to act for the corporation in complying with the
Sales and Use Tax Law; and (4) the person willfully failed to pay taxes due from the corporation
or willfully failed to cause such taxes to be paid. (R&TC, § 6829(a), (c); Cal. Code Regs., tit. 18,
§ 1702.5(a), (b).) CDTFA must prove these elements by a preponderance of the evidence.
(Cal. Code Regs., tit. 18, § 1702.5(d); Appeal of Treyzon, 2023-OTA-399P.)

Appellant concedes elements (1) and (2) of R&TC section 6829, as described above,
and therefore only elements (3) and (4) are in dispute, which are whether appellant was
responsible for M&L'’s sales and use tax compliance during the liability period and whether

appellant willfully failed to pay the liabilities or to cause them to be paid.

Responsible Person

Personal liability can be imposed only on a responsible person. (R&TC, § 6829(b).) In
this context, “responsible person” means any person having control or supervision of, or who
was charged with the responsibility for, the filing of returns or the payment of tax or who had a
duty to act for the corporation in complying with any portion of the Sales and Use Tax Law when
the taxes became due. (lbid.; Cal. Code Regs., tit 18, § 1702.5(b)(1).) As relevant here,
personal liability applies only if, when the person was a responsible person for the corporation,
the corporation sold tangible personal property and collected sales tax reimbursement on the
selling price of the property and failed to remit such tax reimbursement when due. (Cal. Code
Regs., tit. 18, 8 1702.5(a).)

Here, there is an abundance of evidence in the appeal record of appellant’s control,
supervision, responsibility, and duty to act for M&L in sales tax matters throughout the entire
liability period. Appellant was M&L'’s sole shareholder from the start, filing an SOI with the
Secretary of State on December 12, 2008, indicating appellant was M&L’s CEO, Secretary,
CFO, and sole Director. The SOI appellant filed on February 22, 2010, places appellant in each

of those roles as well. Also, appellant identified himself, in a Responsible Person Questionnaire
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appellant completed and returned to CDTFA, as a person who had both the control, supervision,
responsibility, or duty to act for M&L in relation to sales tax matters. In his capacity as an officer
of M&L, appellant contacted CDTFA 16 times between January 28, 2010, and February 3, 2011,
concerning M&L’s sales tax compliance matters, including delinquent sales tax payments and
IPAs. Moreover, M&L issued California Schedule K-1s to appellant for the 2009 through 2011
tax years, which identify appellant as the sole (100 percent) shareholder of M&L.

Appellant identified himself as M&L’s CEO, Secretary, CFO, and sole Director on an SOI
filed with the Secretary of State December 12, 2008, (prior to the liability period) and an updated
SOl filed on February 22, 2010. Appellant was therefore responsible for the financial affairs of
M&L, which would include payment of tax liabilities. Furthermore, Ms. Harvey-Wills, a former
M&L employee, also identified appellant as the person responsible for sales and use tax matters
for M&L.

Appellant asserts he was not responsible for M&L'’s sales and use tax compliance and,
furthermore, that he had no knowledge of how to prepare returns. Appellant contends that an
M&L employee, Mr. Webb, was responsible for preparing and submitting SUTRs and signed
documents (including SUTRSs) for M&L without appellant’s knowledge using a signature stamp
that depicts appellant’s signature.® In addition, appellant asserts that Mr. Webb transferred
responsibility for filing SUTRs to M&L’s CPA (not Accountant), Mr. Rangel, and neither of them
ever gave appellant access codes to file SUTRs.

Appellant also contends that his actions of negotiating and signing two IPAs with CDTFA
relating to M&L’s liabilities do not make him a responsible person, but rather appellant acted as
a reasonable person who was faced with a liability and was trying to correct it. Appellant
asserts that GE took control of M&L’s business sometime in 2010 and would not allow him on
M&L'’s premises. Appellant testified that GE obtained a TRO preventing him from going onto
the business premises and removed control of M&L from appellant's employees. The effect of
this, according to appellant, was that he could not make financial decisions for the company
after November 19, 2010 (when GE filed the application) and had no knowledge of M&L’s
liabilities after that date.

Although appellant asserts that he was the owner “in name only” and Mr. Webb oversaw

the day-to-day operations, Ms. Harvey-Wills stated in her deposition that appellant was at the

® Appellant asserts that in a deposition, Ms. Harvey-Wills stated that appellant was not involved in
M&L, and all communications were with Mr. Webb. The portion of the deposition in OTA’s record,
however, contradicts that contention, with Ms. Harvey-Wills claiming M&L was “in very bad shape” under
appellant’s ownership and accusing appellant of purchasing appliances for sale from sources other than
GE.
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business and making decisions. Appellant’s claim that GE took control of M&L’s business
sometime in 2010 is also contradicted by the evidence in the appeal record. The documents
appellant submits merely indicate that GE was authorized to secure and sell collateral sometime
near the end of 2010. The copy of the TRO application appellant provides indicates that
appellant would only have been barred from selling GE collateral outside the ordinary course of
business. According to appellant’s testimony, GE did not take control of the bank account but
could withdraw funds from the bank account under a forbearance agreement. Appellant’s
access to the bank account was not revoked by either the forbearance agreement or any
restraining order. Moreover, appellant retained his signatory authority for the bank account.
Appellant’s delegation of certain financial duties to others does not relieve him of his duty to act
for M&L, as CEO, Secretary, CFO, and sole Director. In summary, the foregoing evidence

supports the finding that appellant is a responsible person.
Willfulness

A person is regarded as having willfully failed to pay taxes, or to cause them to be paid,
where he or she had actual knowledge that the taxes were not being paid; had the authority to
pay the taxes, or to cause them to be paid on the date the taxes became due and when the
person had actual knowledge that the taxes were due but not being paid; and had the ability to
pay the taxes when the person had knowledge, but chose not to do so. (Cal. Code Regs.,
tit. 18, 8§ 1702.5(b)(2)(A)-(C); Appeal of Farrell, 2023-OTA-095P.) CDTFA has the burden of
establishing each element. (Cal. Code Regs., tit. 18, § 1702.5(d).) “Willfully fails to pay or to
cause to be paid” means that the failure was the result of an intentional, conscious, and
voluntary course of action. (R&TC, § 6829(d); Cal. Code Regs., tit. 18, 8 1702.5(b)(2).) This
failure may be willful even if it was not done with a bad purpose or motive. (Cal. Code Regs.,
tit. 18, 8 1702.5(b)(2).) In summary, to show willfulness, CDTFA must establish knowledge,
authority, and ability to pay.

Knowledge

The first sub-element is that the responsible person had actual knowledge that the taxes
were due, but not being paid. (Cal. Code Regs., tit. 18, § 1702.5(b)(2)(A); Appeal of Eichler,
2022-0OTA-029P.) The evidence in the appeal record demonstrates that appellant had
knowledge that taxes were due but not paid throughout the liability period. From January 2010
through February 2011 appellant spoke to CDTFA multiple times regarding M&L'’s sales and
use tax matters, including requesting IPAs. Specifically, appellant contacted CDTFA during the

liability period to discuss the following: (1) on January 28, 2010, appellant inquired about setting
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up a payment plan; (2) on February 13, 2020, appellant provided M&L financials to CDTFA;

(3) on February 26, 2010, appellant notified CDTFA that he may be able to obtain financing to
pay CDTFA in full; (4) on April 1, 2010, appellant told CDTFA that he would send a voided
company check to establish an IPA; (5) on May 7, 2010, appellant informed CDTFA that he
would be paying the remaining 1Q210 liability; (6) on September 2, 2010, appellant told CDTFA
he would pay the 2Q10 balance the following week, and on September 21, 2010, said he would
pay the 2Q10 balance in three days; (7) on September 21, 2010, appellant inquired about
settlement for a lump sum amount; (8) on November 21, 2010, appellant discussed paying
3Q10 and possibly entering into a new IPA; (9) on November 30, 2010, appellant informed
CDTFA he would like to resume making monthly payments; and (10) on February 3, 2011,
appellant emailed CDTFA that the 4Q10 liability would be paid within two weeks so that the IPA
could be reinstated.

Appellant contends that he had no knowledge of M&L’s liabilities until “an audit in 2010.”
Appellant asserts that Mr. Webb handled M&L'’s obligations and filed M&L’s SUTRs. After Mr.
Webb left the company, appellant asserts that the access codes for filing SUTRs were turned
over to a new accountant, Mr. Rangel, and neither Mr. Webb nor Mr. Rangel gave appellant
access to electronically file SUTRs. Although two handwritten SUTRs and other electronically
filed SUTRs bear appellant’s signature, appellant contends that Mr. Webb filed them using his
name and the signature stamp. Therefore, appellant claims he had no knowledge of the tax
obligations reported in the SUTRs.

The evidence is clear that appellant had knowledge of M&L'’s liabilities and that they
were not being paid or being paid on time throughout the liability period and attempted to
resolve those debts throughout the liability period. Despite appellant’s assertion that others
prepared SUTRs and signed them using a signature stamp, it is clear that, at least for the
3Q09 and 4Q09 paper returns, the signature stamp was not used to sign the SUTRs filed under
appellant’'s name. The foregoing evidence supports a finding that appellant had actual
knowledge M&L'’s taxes were due but not paid for the liability period. Therefore, CDTFA has

established this requirement.

Authority

The second sub-element is that the responsible person had authority to pay the taxes or
to cause them to be paid: (i) on the date that the taxes came due; and (ii) when the responsible
person had actual knowledge. (Cal. Code Regs., tit. 18, § 1702.5(b)(2)(B).) A responsible

person who was required to obtain approval from another person prior to paying taxes and was
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unable to act on his or her own in making the decision to pay the taxes does not have the
authority to pay the taxes or to cause them to be paid. (Ibid.)

The signers on the bank account, appellant and Mr. Webb, were authorized to make
deposits to and payments from M&L’s bank account to satisfy M&L'’s liabilities, such as payroll
and taxes. The evidence shows that indeed appellant did exercise that authority, directly or via
delegation to other employees, by paying employees, vendors, GE, and Landlord.

Appellant contends that GE took control of M&L'’s business sometime in 2010 and that
any liabilities after July 6, 2010, were not under his control. The evidence in the appeal record,
however, merely indicates that GE was authorized to secure and sell collateral sometime near
the end of 2010. Appellant testified that GE did not in fact take over the bank account but rather
had a right to withdraw funds under the terms of the forbearance agreement.

Appellant also asserts that under the terms of the TRO application appellant was
prohibited from entering M&L’s business premises (and accessing company documents) after
July 6, 2010. Appellant testified that, whether or not a valid restraining order formally issued, he
was informed he was not allowed on M&L’s premises, and he had the understanding he could
not access the business or its documents.

The copy of the TRO that appellant provided was not signed by a judge, and appellant
did not provide a copy of a signed restraining order. However, the TRO application indicates
that appellant would only have been barred from selling the listed collateral outside the course
of ordinary business. The TRO application also asked that appellant be restrained from failing
to remit funds to GE from sales of the collateral property. The TRO application does not ask to
prohibit M&L or appellant from collecting and remitting sales tax to California. Furthermore,
appellant testified that he had the authority to make payments by phone, which would not
require him to be on the business premises, but appellant did not do so.

Moreover, a Voluntary Surrender Agreement between M&L and GE, which was part of
the forbearance agreement, was signed by appellant as M&L'’s president on July 10, 2010, and
by its terms only voluntarily surrendered the collateral listed on an exhibit thereto to GE.
Nothing in that agreement provided that GE would take over M&L and operate the business
without appellant’s knowledge or consent. In fact, appellant testified that GE did not take over
M&L'’s bank account but rather had the authority under the forbearance agreement to withdraw
funds to which GE was entitled. Appellant testified that he was not precluded under that
agreement from making payments to other creditors.

Further, appellant is listed as M&L’s sole (100 percent) shareholder on California
Schedule K-1s that M&L issued to appellant for the 2009 through 2011 tax years.
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The foregoing evidence supports findings that appellant had authority to pay the taxes or
to cause them to be paid: (i) on the date that the taxes came due; and (ii) when the appellant
had actual knowledge.

Ability to Pay

The third sub-element is that when the responsible person had actual knowledge, the
responsible person had the ability to pay the taxes but chose not to do so. (Cal. Code Regs.,
tit. 18, § 1702.5(b)(2)(C).)

The following evidence in the appeal record shows that M&L had funds available:

(1) EDD wage history records showing payments to employees during the period 3Q09 through
1Q11; (2) checks, which M&L sent to supplier R&B, dated December 2, 2009,

December 9, 2009, and September 3, 2010, along with records of payments M&L made to R&B
throughout the liability period; (3) records of payments that M&L made to GE during the period
3Q09 through 4Q10; (4) a letter from Accountant regarding rent payments that M&L made to
Landlord during 4Q10; (5) a credit card merchant statement for Continental Credit Systems for
the period 4Q09 through 1Q10 showing deposits into M&L’s bank account; (6) bank statements
from Sunrise Bank showing withdrawals during the period 4Q09 through 1Q10, and (7) M&L’s
federal income tax returns for the 2009 through 2011 tax years, which list M&L’s gross receipts
and cost of goods sold for those tax years.

Again, appellant argues that GE took over M&L’s business sometime in 2010 and that
any liabilities after July 6, 2010, were not under his control. Further, appellant asserts that
under the terms of the TRO application appellant was prohibited from entering M&L'’s business
premises (and accessing company documents) after July 6, 2010.

As discussed above, however, the evidence in the appeal record simply indicates that
GE was authorized to secure and sell collateral sometime near the end of 2010. Under the
forbearance agreement or with appellant’s agreement, GE was further authorized to withdraw
funds but did not control the bank account. Further, the copy of the TRO application indicates
that appellant would only have been barred from selling the listed collateral outside the ordinary
course of business and from failing to remit funds from those sales to GE—the TRO application
does not request that the court prohibit M&L from collecting and remitting sales tax to California.

The foregoing evidence supports the finding that when appellant had actual knowledge,
he had the ability to pay the taxes but chose not to do so. Appellant’'s arguments that he could
not access M&L, or its documents, are unavailing. M&L continued, after the TRO application

was made, to pay its employees, its supplier, GE, and Landlord. Again, appellant attempts to
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claim that Mr. Webb signed checks and other documents using a signature stamp, without
appellant’s knowledge. However, Mr. Webb is a signatory on the bank account and did not
need to use a signature stamp. Some of the copies of checks in the appeal record appear to be
signed by Mr. Webb using his own name; others either do not match the signature stamp and/or
do not match each other. CDTFA has established that appellant had the ability to pay at the
time he was a responsible person and had knowledge of the liability.

In summary, the evidence in the appeal record demonstrates that all the requirements of
R&TC section 6829 have been met, and that appellant is personally liable for the amounts at

issue.
HOLDING

Appellant is personally liable as a responsible person for unpaid sales tax, applicable
interest, and penalties that M&L accrued during the liability period.

DISPOSITION
CDTFA’s action denying appellant’s petition for redetermination is sustained.
Docusigned by:
EOCCGC6ACCC6A44D.,.
Teresa A. Stanley
Administrative Law Judge

We concur:
Signed by: Signed by:
@OS(L W’,by{» E[M (—/aJ&Cm
CRAE7ZDA37831418 2RE8EEQSEESGRATZS.

Josh Lambert
Administrative Law Judge

Date Issued: 11/12/2025
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