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 K. WILSON, Hearing Officer:  Pursuant to Revenue and Taxation Code (R&TC) 

section 6561, Family Auto Sales 04, LLC, dba Family Auto Sales, (appellant) appeals a decision 

issued by respondent California Department of Tax and Fee Administration (CDTFA) denying 

appellant’s timely petition for redetermination of a Notice of Determination (NOD) issued on 

November 23, 2022.1  The NOD is for tax of $307,322, plus applicable interest, and a 

negligence penalty of $30,732.25 for the period January 1, 2019, through December 31, 2021 

(liability period).   

 Office of Tax Appeals (OTA) Panel Members Kim Wilson, Suzanne B. Brown, and 

Josh Aldrich held a virtual oral hearing for this matter on March 19, 2026.  At the conclusion of 

the oral hearing, the record was closed and this matter was submitted on the oral hearing record 

pursuant to California Code of Regulations, title 18, (Regulation) section 30209(b). 

 
1 The NOD was timely issued because on September 6, 2022, appellant signed the most recent 

in a series of waivers of the otherwise applicable three-year statute of limitations for the period 
January 1, 2019, through September 30, 2019, which allowed CDTFA until January 31, 2023, to issue an 
NOD.  (See R&TC, §§ 6487(a), 6488.)   
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ISSUE2 

Whether appellant was negligent. 

FACTUAL FINDINGS 

1. Appellant, a limited liability company, operated a used car dealership located in Hemet, 

California.  Appellant also performed automotive repair services.  Appellant’s seller’s 

permit was opened with an effective start date of June 1, 2009.  Appellant had been 

previously audited for the periods April 1, 2012, through March 31, 2015, and 

January 1, 2016, through December 31, 2018.3  Both prior audits resulted in large tax 

deficiencies. 

2. For the liability period, appellant reported on its sales and use tax returns (SUTRs) total 

sales of $6,868,432, claiming deductions totaling $1,500,6014 and resulting in reported 

taxable sales of $5,367,831.   

3. CDTFA found unreported taxable sales when comparing reported sales with recorded 

sales totaling $2,830,802, an error rate of 41 percent ($2,830,802 ÷ $6,868,432).5  

CDTFA also found additional taxable sales totaling $106,600 based on Department of 

Motor Vehicles records when compared to appellant’s records.  CDTFA found low book 

markups on parts, and using a shelf test, CDTFA calculated additional taxable part sales 

totaling $331,496.  Additionally, CDTFA disallowed claimed unwinds/returns, sales for 

resale, sales in interstate commerce and sales to Native Americans totaling $268,012.  

In total, CDTFA assessed a taxable measure of $3,545,871 based on the audit items 

noted above. 

4. On November 23, 2022, CDTFA issued the NOD to appellant for tax of $307,322, plus 

applicable interest, and a negligence penalty of $30,732.25.   

5. Appellant filed a timely petition for redetermination disputing the NOD.   

 
2 At the hearing, appellant indicated that it concedes and/or does not dispute the audit items.  

Therefore, OTA will not address the audit items further.  Only the imposition of the negligence penalty 
remains in dispute. 
 

3 The Decision incorrectly lists the start date for the first prior audit period as June 30, 2012, and 
the start date for the second prior audit period as March 1, 2016.   
 

4 Appellant claimed nontaxable sales consisting of:  $1,128,871 for sales for resale, $722,408 for 
labor, $239,291 for sales in interstate and foreign commerce, and $410,031 for “other” primarily 
representing exempt sales to Indians under Regulation section 1616(d).   
 

5 CDTFA separately accounted for an unreported taxable sale net of a bad debt deduction 
totaling $8,961 in addition to the unreported taxable sales based on recorded and reported differences 
totaling $2,830,802. 
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6. CDTFA held an appeals conference with appellant, and subsequently issued a Decision 

on June 24, 2024, denying the petition.   

7. Appellant timely appealed to OTA. 

DISCUSSION 

R&TC section 6484 provides that, if any part of a deficiency for which a deficiency 

determination is made is due to negligence or intentional disregard of the law or authorized 

rules and regulations, a penalty of 10 percent of the amount of the determination shall be added 

thereto.  Negligence is generally defined as a failure to exercise such care that a reasonable 

and prudent person would exercise under similar circumstances.  (Warner v. Santa Catalina 

Island Co. (1955) 44 Cal.2d. 310, 317; see also People v. Superior Court (Sokolich) (2016) 

248 Cal.App.4th 434, 447.)  In Independent Iron Works, Inc. v. State Board of Equalization 

(1959) 167 Cal.App.2d 318, 323, the court held that a negligence penalty is justified where 

errors are continued from one audit to the next. 

A taxpayer shall maintain and make available for examination on request by CDTFA, all 

records necessary to determine the correct tax liability under the Sales and Use Tax Law and all 

records necessary for the proper completion of the SUTR.  (R&TC, §§ 7053, 7054; Cal. Code 

Regs, tit. 18, § 1698(b).)  All records required to be retained under this regulation must be 

preserved for a period of not less than four years.  (Cal. Code Regs, tit. 18, § 1698(i).)  Failure 

to maintain and keep complete and accurate records will be considered evidence of negligence 

or intent to evade the tax and may result in penalties or other appropriate administrative action.  

(Cal. Code Regs, tit. 18, § 1698(k).) 

Appellant contends that it did not act with negligence or intentional disregard of the law 

or authorized rules and regulations.  Appellant’s member testified that because of a data crash 

in the beginning of 2019, “we had to upload everything deal-by-deal.”  Appellant’s member 

testified that her accountant helped with oversight by making sure she input everything 

correctly, as well as using Google sheets to cross-check to make sure she did not miss 

anything.  

CDTFA imposed the negligence penalty for failure to exercise due care in preparing 

returns, an overall error ratio of 66.06 percent, and, in particular, substantial differences in 

recorded sales versus reported sales at an error rate of 41 percent.  CDTFA found low book 

markups on parts, which indicates that sales may be understated.  Additionally, this was 

appellant’s third audit and unreported taxable sales increased from the first audit to the third 

audit.  OTA would expect unreported taxable sales to decrease, not increase.  CDTFA 
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implemented a monthly reporting basis beginning January 2021, requiring detailed transaction 

information be submitted with the SUTRs.   

Further, appellant’s testimony conflicts with the available evidence.  Regarding the data 

crash, appellant’s member testified that it took “like a year almost . . . to clear up all of the 

bookkeeping.”  Based on this testimony, appellant’s reporting should have improved in the 

beginning of 2020.  However, it was not until the end of 2020 that appellant’s reporting 

improved, and reporting errors occurred in every quarter of the audit.  Accordingly, given the 

large reporting errors, OTA finds that appellant did not exercise due care in preparing returns. 

HOLDING 

Appellant was negligent. 

DISPOSITION 

 CDTFA’s action denying appellant’s petition is sustained. 

 

 
 

     
Kim Wilson 
Hearing Officer 

 

We concur:  
 
 
            
Suzanne B. Brown     Josh Aldrich 
Administrative Law Judge    Administrative Law Judge 
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