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 K. WILSON, Hearing Officer:  On January 5, 2026, the Office of Tax Appeals (OTA) 

issued an Opinion sustaining a decision issued by respondent California Department of Tax and 

Fee Administration (CDTFA).1  CDTFA’s decision denied, in part, a petition for redetermination 

filed by Gateway Motors Inc (appellant) of two Notices of Determination (NODs) issued on 

April 3, 2018 (NOD-1), and October 15, 2020 (NOD-2).  NOD-1 is for tax of $197,191.86, plus 

applicable interest for the period October 1, 2012, through December 31, 2016 (liability period-

1) and NOD-2 is for tax of $98,779, plus applicable interest, and a negligence penalty of 

$9,895.05 for the period January 1, 2017, through December 31, 2019 (liability period-2). 

 CDTFA’s decision ordered no adjustments to liability period-1 but a reaudit of liability 

period-2.  Pursuant to the decision, CDTFA completed a subsequent reaudit on liability period-2, 

which reduced the determined tax by $19,960, from $98,779 to $78,819, and correspondingly 

reduced the penalties and interest. 

 On March 12, 2026, appellant timely petitioned OTA for a rehearing, claiming:  

1) irregularity in the proceedings, 2) failure to consider material evidence, and 3) insufficient 

evidence to support the determination.  OTA concludes that the grounds set forth in this petition 

do not constitute a basis for granting a new hearing. 

 
1 CDTFA issued one decision covering two liability periods.  Both liability periods are for the same 

CDTFA seller’s permit and were billed under two separate Notices of Determination.   
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 OTA will grant a rehearing where one of the following grounds for a rehearing exists and 

materially affects the substantial rights of the party seeking a rehearing:  (1) an irregularity in the 

appeal proceedings which occurred prior to issuance of the Opinion and prevented fair 

consideration of the appeal; (2) an accident or surprise, occurring during the appeal 

proceedings and prior to the issuance of the Opinion, which ordinary caution could not have 

prevented; (3) newly discovered evidence, material to the appeal, which the party could not 

have reasonably discovered and provided prior to issuance of the Opinion; (4) insufficient 

evidence to justify the Opinion; (5) the Opinion is contrary to law; or (6) an error in law in the 

OTA appeals hearing or proceeding.  (Cal. Code Regs., tit. 18, § 30604(a)(1)-(6).) 

Irregularity 

 Appellant contends that OTA improperly decided the matter without conducting an oral 

hearing.  Specifically, appellant argues that due to the complexity of the evidence, an oral 

hearing would have allowed clarification and provided an opportunity to respond to any 

questions or concerns from the panel. 

OTA will grant a rehearing when an irregularity in the appeal proceedings occurs prior to 

the Opinion’s issuance and prevents fair consideration of the appeal.  (Cal. Code Regs., tit. 18, 

§ 30604(a)(1).)  Generally, an irregularity includes any departure by OTA from the due and 

orderly method of conducting appeal proceedings that materially affects the substantial rights of 

a party.  (Appeal of Mather, 2024-OTA-378P.)  Courts have found that an irregularity in a 

proceeding is any act that:  (1) violates the right of a party to a fair trial and (2) which a party 

cannot fully present by exceptions taken during the progress of the trial.  (Ibid.)  An overt act of 

the trial court or adverse party, violative of the right to a fair and impartial trial, may be regarded 

as an irregularity.  (Ibid.)  Examples of irregularities include the absence of a judge from the 

courtroom during a portion of the trial and a judge threatening to prejudge testimony unless a 

witness is withdrawn.  (Ibid.) 

 On May 22, 2024, OTA notified appellant that CDTFA had filed its opening brief and 

gave appellant an opportunity to file a reply brief.  Additionally, OTA offered appellant the 

following three options:  1) appeal submitted for decision based on the written record and 

without an oral hearing; 2) an oral hearing; or 3) dismiss the appeal.  The May 22, 2024 letter 

requested a response by June 24, 2024, but appellant did not respond.  On July 16, 2024, OTA 

notified appellant that the appeal would be submitted for a decision on the basis of the written 

record and without an oral hearing.  On January 8, 2025, OTA notified appellant of the following:  

1) the appeal was assigned to a subject matter expert for review before being assigned to a tax 
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appeals panel; 2) if an oral hearing was requested, the hearing will be scheduled at a later date; 

3) if an oral hearing was not requested, the Opinion will be based upon the written record; and 

4) to contact OTA by email or OTA’s Ombudsperson via telephone.  On June 2, 2025, OTA 

deferred the appeal proceedings until August 1, 2025, to allow CDTFA to conduct a reaudit; 

after the deferral, OTA would reinstate the appeal.  On August 4, 2025, OTA gave appellant the 

opportunity to reply to CDTFA’s additional brief by September 3, 2025, but appellant did not 

reply.  On September 17, 2025, OTA notified appellant that the deadline to file an additional 

brief had passed and that the appeal would be submitted for an opinion based upon the written 

record and without an oral hearing. 

 OTA provided appellant sufficient notice that an oral hearing was an option and yet 

appellant failed to request a hearing or otherwise respond.  Appellant has not shown there was 

a departure from the due and orderly method of conducting the appeals proceedings.  

Therefore, OTA finds insufficient basis for granting a rehearing based on an irregularity. 

Evidentiary Errors 

 Appellant contends that the Opinion fails to consider material evidence and that there is 

insufficient evidence to support the determination.  Appellant asserts that the Opinion does not 

address or consider certain key documents and explanations that it provided and that the 

documents were material to establish the accuracy of the reported sales and use tax.  Appellant 

also asserts that the Opinion primarily relies on the audit findings without adequately weighing 

the documentary evidence provided to rebut those findings.   

 To find that there is insufficient evidence to justify the Opinion, the OTA Panel 

considering the petition for rehearing must find that, after weighing the evidence in the record, 

including reasonable inferences based on that evidence, the Opinion clearly should have 

reached a different result.  (Appeal of Riedel, 2024-OTA-004P.) 

 As stated in the Opinion, CDTFA has a minimal, initial burden of showing that its 

determination was reasonable and rational.  (Appeal of Talavera, 2020-OTA-022P.)  The 

Opinion held that CDTFA’s determination was reasonable and rational because CDTFA used 

Department of Motor Vehicles (DMV) data as the basis for its determination, which is a 

recognized and standard auditing procedure.  OTA found that DMV sales data was the best 

evidence of appellant’s taxable sales because that data was based on sales that appellant 

reported to DMV on report of sales forms.  Once CDTFA met its initial burden, the burden of 

proof shifted to appellant to establish that a result differing from CDTFA’s determination was 
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warranted.  (Ibid.)  Unsupported assertions are not sufficient to satisfy a taxpayer’s burden of 

proof.  (Ibid.) 

 On appeal, appellant claimed that the DMV data CDTFA used had errors that were not 

considered and corrected.  However, appellant did not identify any specific sale or transaction 

from the audit that it believed was erroneous or otherwise nontaxable.  In other words, appellant 

did not identify any errors in CDTFA’s computation of audited taxable sales or provide any new 

documentation or other evidence in support of the contention from which a more accurate 

determination could be made.  Appellant does not identify what key documents or explanations 

that the Opinion fails to consider.  Consequently, appellant’s unsupported assertions fail to meet 

the burden to show that a reduction to the measure of unreported taxable sales is warranted. 

 OTA has already addressed and rejected appellant’s arguments in the Opinion.  OTA 

considered the admitted evidence and correctly gave it the weight to which it was entitled.  

Appellant’s dissatisfaction with the Opinion and attempt to reargue the same issue does not 

constitute a valid basis for a rehearing.  (See Appeal of Graham and Smith, 2018-OTA-154P.)  

There is sufficient evidence to support the Opinion’s conclusion that appellant did not meet his 

burden of proof to justify an adjustment to the audit liabilities.  Accordingly, OTA finds that 

appellant has not established a basis for a rehearing based on insufficient evidence. 

 Based on the foregoing, appellant has not provided any valid grounds for granting a 

rehearing.  As such, OTA denies appellant’s petition for rehearing. 

 

 
 

     
Kim Wilson 
Hearing Officer 

 

We concur:  
 
 
            
Suzanne B. Brown     Andrew Wong 
Administrative Law Judge    Administrative Law Judge 
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